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ACT:

Constitution of India [950] Art. 235- Power to
conpul sorily retire-Wether vests in the Hgh Court or
Governor- Control, nature and scope of.

HEADNOTE:

The respondent was officiating as Additional District &
Sessions Judge. On a reference to the Hi gh Court whether he
should be retained in service till the age of 58 or should
be retired at the age of 55, the Hi gh Court recemended t hat
he should be reverted to his substantive post of ~Senior
Subordi nate Judge but that he should be allowed to continue
in that post till the age of 58. The State Governnent
reverted him but retired himfrom service at 55 under r
5.32(c) Punjab Civil Service Rules. The rule states that a
retiring pension is granted to a CGovernnment servant who is
retired by the appointing authority on or after he attains
the age of 55 by giving him3 nonths notice. The High Court
guashed the order of retirenent.

Di smissing the appeal to this Court.

N

HELD: (1) Article 235 vests in the H gh Court contro
over district court and courts subordinate thereto. The
control includes both disciplinary and admnistrative
jurisdiction. Disciplinary control neans not nerely
jurisdiction award punishnent for m sconduct, but also the
power to determ ne whether the record of menber of the
service is satisfactory or not so as to entitle him to
continue in service for. the full termtill he attains the
age of super annuati on. Admi ni strative judicial and
di sciplinary control over nmembers of the judicial service is
vested solely in the H gh Court. Premature retirement is
made in the exercise of admnistrative and disciplinary
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jurisdiction. It is admnistrative because it is decided in
public interest to retire him prematurely and it is
di sciplinary, because, the decision is taken in public
interest that he does not deserve to continue up to the
normal age of superannuation. The fixation of the age of
superannuation is the right of the State CGovernment. The
curtail nent of that period wunder rules governing the
conditions service is a matter pertaining to disciplinary
control as well as admnistrative control. [605GH 606H
607C]

State of West Bengal v. Nripendra Nath Bagchi [1966] 1
S.CR 771 and High Court of Punjab and Haryana etc. V.
State of Haryana (Sub nom Narerdra Singh Rao) [1975] 3
S.C.R 365, followed.

(2) The control which is vested in the High Court is
conplete control subject only to the power of the Governor
in the matter of appoi ntnent, dismissal, renoval or
reductionin rank and the initial posting of and initia
pronotion’ to District Judges. The vesting of conplete
control over the subordinate judiciary in the H gh Court,
leads to thisthat if the Hi gh Court is of opinion that a
particular officer is not fit to be retained in service, the
Hi gh Court wll commnicate that opinion to the Governor
because, the Governor is the authority to dismss, renove or
reduce in rank or termnate the appointnment. In such cases,
the CGovernor, as the head of the State, will act in harnony
with the recomrendation of the Hi gh Court as otherw se the
consequence will be unfortunate. [605H 606A-G H 607E-F]

(3) But, conpulsory retirement sinpliciter does not
amount to dismssal or  renoval or reduction in.rank under
Article 311 or under service rules. Wen a case is not of
renoval or dismssal or reduction in rank, any order in
respect of exercise of control over the judicial officers is
by the Hi gh Court and by no other authority; otherw se, it
will affect the independence of the judiciary. [605F G ]

604

Shyam Lal v. State of Uttar Pradesh [1955] 1 S.C. R 26;
Dalip Singh v.State of Punjab [1961] 1 S.C. R 88; Tara Singh
v. State of Rajasthan [1975] 4 S.C. C. 86; B. Venkateswararao
Naidu v. Union of India [1973] 1. S.C C. 361 and Shansher
Singh & Anr. v. State of Punjab [1975] 1 S.C R 814,
fol | owed:

(4) It is not correct to contend that the Governor and
not the Hi gh Court has the power to retire a judicia
of ficer conpulsorily under s. 14 Punjab General C auses Act.
The suggestion that the Hi gh Court reconmmrends and the State
CGovernment inplements the recomrendation in the matter of
conpul sory retirenent is to destroy the control of the Hi gh
Court. It is only the order term nating the appointnent of a
nmenber of the service otherw se than upon his reaching the
age of superannuation that wll be passed by the State
Governnment on the reconmendati on of the Hi gh Court.[606C- D

GH

JUDGVENT:

ClVIL APPELLATE JURISDICTION:. Civil Appeal No. 2454 of
1972.

Fromthe Judgnment and Order dated the 18th Decenber,
1971 of the Punjab and Haryana H gh Court at Chandigarh in
Cvil Wit Petition No. 2604 of 1971

L. N Sinha, Solicitor General,Naunit Lal, R N
Sacht hey for the appellant.

Anand Swarup, Harbans Singh Marwah for Respondent No. 2.
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Ashok Grover; for Respondent No. 1.

The Judgrment of the Court was delivered by.

RAY, C.J. This appeal is by certificate from the
judgnent dated 18 Novenber, 1971 of the Punjab and Haryana
H gh Court.

The respondent joined the Punjab Civil Service,
(Executive Branch) in Novermber, 1954. He was selected for
the Judicial Branch of the Punjab Civil Service on or about
1 My, 1965. On 15 Novenber, 1968 he was pronoted as
officiating Additional District and Sessions Judge.

The respondent was due to attain the age of 55 years on
24 February, 1971. Hs .case was referred to the Hi gh Court
for their recomendation whether the respondent should
retire at the age of 55 vyears or he should be retained in
service till the age of ‘58 years which is the prescribed age
of superannuati on under the Punjab G vil Service Rules.

The High Court was~ of opinion that the work of the
respondent as Additional District and Sessions Judge was not
satisfactory. ‘The H gh Court was not inclined to recomend
the respondent’s continuance-in Superior Judicial Service up
to the age of 58 years. The H gh Court recomended that the
respondent should be reverted to his substantive post of
Seni or Subordi nate Judge/ Chief Judicial Mugistrate and that
he m ght be allowed to continue in service till the age of
58 years.

The State CGovernnment agreed with the recomrendation for
reverting the respondent from the ~post - of Additiona
District and Sessions Judge to the Senior Subordinate
Judge/ Chi ef  Judi ci al Magi strate.~ Wth regard to t he
retention of the respondent in service up tothe age of 58
605
years the State again asked the H gh Court to . consider
whether in view of the respondent’s work as Additiona
District and Sessions Judge, Hi ssar, having been found to be
unsati sfactory, the respondent should be retained at all in
service beyond the age of 55 years. The State Governnent
suggested that it was in public/ interest to retire the
respondent at the age of 55 years. The High Court did not
agree with the suggestion. By letter dated 16 August, 1971
the Hi gh Court reiterated that the respondent m ght continue
in service up to the age of 58 years. The State CGovernnent
did not agree with the recommendation of the H gh Court and
decided to retire the respondent under Rule 5.32 (c) of the
Punjab Civil Service Rules. A notice was issued to the
respondent on 20 August, 1971 giving himmnotice of three
nont hs on the expiry of which he would retire from servi ce.

The respondent filed a wit petition in the H gh Court
i npeaching the notice dated 20 August 1971. The matter was
heard by a Bench of three | earned Judges. The order retiring
the respondent fromservice was quashed by the majority
opi ni on.

The question is whether the State Governnent | could
conpul sorily retire a Senior Subordinate Judge cum Chief
Judi cial Magistrate wunder rule 5.32 (c) of the Punjab Givi
Servi ce Rul es agai nst the recomendati on of the Hi gh Court.

This Court in ShyamlLal v. State of Uttar Pradesh held
that conpul sory retirement does not involve stigm or any
i mplication of m s-behaviour or incapacity. In Dalip Singh
v. State of Punjab this Court held that in order to find out
whet her an order of conpulsory retirement is or is not by
way of punishment, is to find out whether a charge of
i mputation against the officer is nade the basis of the
exerci se of power and second whether the officer is deprived
of any benefit al ready earned.

In the recent decision in Tara Singh v. State of
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Raj asthan this Court held that conpul sory retirenent is not
a puni shnent because the officer does not |ose the ternina
benefits already earned by him In B. Venkateswararao Nai du
V. Union of India this Court held that conpul sory retirenent
does not involve civil consequences.

It, therefore, follows that compulsory retirenent
sinpliciter does not anmpbunt to dismissal or renoval or
reduction in rank under Article 311 or under the Service
Rules. It is in fact conpulsory retirenent in accordance
with the terms and conditions of service.

The decisions of this Court in State of West Bengal v.
Nri pendra Nath Bagchi and Hi gh Court of Punjab and Haryana
etc. v. State of Haryana (Sub nom Narendra Singh Rao) are
that Article 235 vests in the Hgh Court control over
District Courts and courts subordi nate thereto. The Governor
appoints and di smi-sses ~and renmpves Judicial Oficers.
Control which is vested in the Hgh Court is conplete
control subject only to the power of the Governor in the
606
matter - of appoi nt nent i ncl udi ng di smi ssal , renoval ,
reduction-in rank and the initial posting and of the initia
promotion to District Judges. There is nothing in Article
235 to restrict the control of the High Court in respect of
Judges ot her than Di'striect Judges in any manner. Article 311
has taken away the power of dismssal or renoval or
reduction in rank from the Hi gh Court ‘and the Governor has
been given that special power referred to in-‘Article 311(3).

This Court in Shansher Singh & Anr. v. State of Punjab
held that when a case is not of ~renmoval or dismssal or
reduction in rank any -order —in respect of exercise of
control over the Judicial Oficers is by the Hgh Court and
no other authority. There cannot be dual control. If State
CGovernment is to have the power of deciding whether a
Judicial Oficer should be retained  in service after
attaining the age of 55 years up to the age of 58 years that
will seriously affect the independence of the judiciary and
take away the control vested in(the H gh Court. Conpul sory
retirement is neither suspension nor renoval nor reduction
inrank. It is unsound to contend that the Governor and not
the High Court has the power to retire a Judicial Oficer
conpul sorily under section 14 of the Punjab General O auses
Act. The suggestion that the H gh Court recommends and t he
State Governnent is to inplenent the recommendationin the
matter of conpulsory retirenment is to destroy the control of
the Hi gh Court.

The Punjab Civil Service Rules in Rule 3.26(a) deals
with conmpul sory retirement at the age of 58. Rule 5.32(c)
deals with retirenent at the age of 55.

Two relevant rules in the Punjab Cvil Service Rules in
the present case are these. Rule 3.26(a) states that the
date of conpul sory retirement of a Governnment servant ot her
than a Cass |V Governnent servant is the date on which he
attains the age of 58. Rule 5.32(c) states that a retiring
pension is granted to a Governnment servant who is retired by
the appointing authority on or after he attains the age of
55 years by giving himnot |ess than three nonths’ notice.

This Court in Bagchi’s case (supra) said that contro
vested in the Hi gh Court is over the conduct and discipline
of the menbers of the Judicial Service. Orders passed in
di sciplinary jurisdiction by the H gh Court are subject to
an appeal as provided in the conditions of service. The Hi gh
Court further deals with nmenbers of the judicial service in
accordance with the rules and conditions of service. This
Court in Bagchi’'s case (supra) said that the word "deal"
points to di sciplinary and not nerely admnistrative
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jurisdiction. The order termnating the appointnent of a
nenber of the service otherw se than upon his reaching the
age fixed for superannuation wll be passed by the State
Government on the reconmendati on of the High Court. This is
because the High Court is not the authority for appointing,
renovi ng, reducing the rank or term nating the service.

It is true that the fixation of the age of
superannuation is the right of the State CGovernnment. The
curtail nent of that period under rule
607
governing the conditions of service is a matter pertaining
to disciplinary control as well as administrative control
Disciplinary control neans not nerely jurisdiction to award
puni shnment for msconduct. It also enbraces the power to
determ ne whether the record of a menber of the service is
satisfactory or not so as to entitle him to continue in
service for the full term till he attains the age of
superannuati on. Adm ni-strative, judicial and disciplinary
control over ~nenmbers of the Judicial Service is vested
solely in the Hgh Court. Premature retirenment is made in

t he exercise of admini strative and di sciplinary
jurisdiction. It is adm nistrative because it is decided in
public interest to retire him pre-maturely. It is

di sci plinary because the decision was taken that he does
deserve to continue in service up to the normal age of
superannuation and that it is in the public interest to do
so.

This Court held.in State of Assamv. Ranga Mahamuad and
Os. that the Governor under Article 233 is concerned with
the appointnment, pronotion and posting to the cadre of
District Judges but not with the transfer of D strict Judges
al ready appointed or pronoted and posted to the cadre. This
Court has held in the Punjab and Haryana case (supra) that
the confirmation of District Judges is to be done by the
H gh Court because it falls within the control vested in the
Hi gh Court. The High Court is acquainted with the capacity
of work of the nenbers of the Service. In the Punjab &
Haryana case (supra) this Court pointed out that if after
the appointnent of District Judge till he is confirnmed the
State is allowed to control the District Judge there will be
dual control. This is not the nmeaning of "control" in our
Consti tution.

The control vested in the Hgh Court is that if the
High Court is of opinion that a particular Judicial Oficer
is not fit to be retained in service the H gh Court wll
comuni cate that to the Governor because the CGovernor is the
authority to dismss, renove, reduce in rank or termnate
the appointnent. In such cases it is the contenplation in
the Constitution that the Governor as the head of the State
will act in harnbny with the recomendation of the Hgh
Court. If the recomendation of the H gh Court is not held
to be binding on the State consequences wi |l be unfortunate.
It is in public interest that the State wll accept the
recommendati on of the H gh Court. The vesting of conplete
control over the Subordinate Judiciary in the Hi gh Court
leads to this that the decision of the H gh Court in matters
within its jurisdiction will bind the State. "The Governnent
will act on the recomrendation of the High Court. That is
the broad basis of Article 235". See Shansher Singh’'s case
(supra) at page 841.

In the present case, the order of the State retiring
the respondent fromservice after the expiry of three nonths
fromthe date of the order 20 August, 1971 has been rightly
guashed by the High Court. The Hi gh Court did not make any
recomendation to that effect.
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The appeal is, therefore, dismssed with costs.
V.P.S. Appeal dism ssed.
608




