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The Judgrment of the Court was delivered by

Y. K. SABHARWAL, J. The appel lant has been convicted by the trial court for
wrongful confinenent (Section 346), abduction (Section 366) and rape
(Section 376). On conviction, rigorous inprisonment for a period of seven
years and fine of Rs. 10,000 for offence under Section 376 and | esser

puni shnments for other of fences were i nposed. The conviction and sentence
has been maintained in appeal by the H gh Court in terns of the inpugned
judgnent which is under challenge on grant of |eave.

The appellant at the relevant tine was posted as a Constable in the

Prohi biti on Wng of Conoor Police Station. The victim PW, was a young,
recently married rustic wonan. The commi'ssion of crine on the person of the
victimby a Police Constable has al so been fully established and is not a
matter in issue. The issue that has beenraised in this appeal is about the
identity of the accused.

The established facts are that during March 1989, PWL, her husband (PW2),
Uncle of PW2 (PW) and their other relatives pursuing the profession of

| ead coating to vessels/utensils, used to go fromplace to place for the
purpose of their profession. At the relevant tine, they were at Kethi in
Udhaganmandal am for the sai d purpose. Their native place is Pondicherry. On
the night between 11th and 12th March, 1989, while all these persons were
sl eeping on the bus stand, a Police Constable cane ina taxi at about 1
a.m and asked PW and PW2 about their identity and profession. On PW
replying that PW is her husband and they had cone for the purpose of their
prof ession of |lead coating to vessels, they were told that there was a
suspi cion on them and were asked to board that taxi. Under these
circunstances, they were nmade to board the taxi. After covering sone

di stance, PW2 was pushed out fromthe taxi and when asked why was he pushed
out, PW was told that her parents had nmade a conplaint and she had to be
interrogated al one. She was forcibly taken into a roomin Wodl ands Hot el

at Udhaganmandal am The room was bolted frominside and rape conmitted on
her. In the norning, the taxi-driver cane and tapped the door, the Police
Constabl e went inside the bathroominstructing the driver to bring the
taxi. When he was in the bathroom PW bolted the door from outside and
cane out of the hotel. PW thereafter with the help of an old man reached
the bus stand and narrated the incident to PW2 and PW. They then went to
the Police Station Kethi and she narrated the incident which was reduced
into witing by Sub-Inspector of Police. It is Exhibit P-1. Exhibit P-1 was
signed by PWM. PWZ2 registered a case under Sections 366 and 376 1PC and
submitted it to the Inspector of Police. Exhibit P-19 is the First
Informati on Report. PWL3, the Inspector of Police received a copy of

Exhi bit P-19 and recorded statenments of PW and PW2 and thereafter sent PW
for medical exanmination in the hospital. As the accused was serving in the
Pol i ce departnent, PW3 submitted the file to the Revenue Divisiona




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

Oficer (PWM4). Exhibit P-20 is the letter witten by PWM3 submitting the
file to PWM4. The accused was not avail abl e when PW4 searched for him Al
this happened on 12th March

On 13th March, PW4 went to the hospital and seized the clothes worn by PW
and arrested the accused in Wodl ands Hotel. As the accused was in

i ntoxicating nood, a certificate fromthe doctor was obtained. The clothes
of the accused were al so seized. The car driver (PW) and the cl eaner (PW)
were |located at 10 p.m and so also the taxi. PWA4 recorded the statenent
of PWs, PWs and PW on 13th March. PW is a car nechanic in whose presence
taxi was hired for conducting a raid. Accused was sent for medica

exam nati on on 14th March, 1989. The car was al so seized on 14th March
under Exhibit P-23 and PW.5, 6 and 7 were arrested. The doctor who

exam ned PWL appeared as a prosecution witness (PW0). PW told PWO that
she had been raped by a Police Constable. PW5 another doctor, who exani ned
the accused at 11.15 a.m on 14th March, found following injuries on the
accused

"1, Abrasion with constusion 1/2 cmlong in the right side of the chest
in the region.

2. Abrasion 1/2 cmlong in the left side of the chest just bel ow the
| ateral end of the left clavicle.

3. Abrasion in front of |eft shoulder 1/2 cmlong."

PWL5 found the above injuries when the accused was produced before himto
find out his potency. PW5 also found dried semen at the | ower portion of
mal e organ of the accused. The accused, however, did not permt PWS5 to
take the sanple of senen stating that he was inpotent at that tinme. PW5
al so deposed that it is possible for the injuries to be caused when the
nails of a girl cone in contact when she is raped. The Revenue Divisiona
O ficer, Conoor, after recording the statenent of witnesses laid the fina
report against the accused under Sections 366 and 376 1PC.

The prosecution exam ned 15 witnesses. None was exam ned by the accused. In
his statement under Section 313 Cr.P.C., the accused stated that the

evi dence given by the prosecution witnesses is false. The courts bel ow, on
appreci ation of evidence, convicted and sentenced the accused as above
st at ed.

It stands established from evidence and could not be questioned that PW
was picked up and raped by a Police Constabl e substantially in the manner
deposed by her. The only dispute that has been raised is about the identity
of the accused. Learned counsel for the appellant contends that the
prosecution has miserably failed to establish that the appellant comitted
the crime. The contention of M. Viswanathan is that it is a case of no

evi dence since there is not even an iota of evidence to connect the

appel lant with the conmi ssion of the offence and, in fact, it stands

di sproved that the appellant is the person who committed the crine.

In order to properly appreciate the contention of |earned counsel, it would
necessary to bear in mnd the background of the case including the stata of
society to which the victimbel ongs, her profession as also of the accused
and the manner in which investigation was conducted. It is a comobn
practice with those carrying the profession which PWM and PW2 were
carrying, to sleep during night on roadside or such simlar place, while
going fromplace to place. As above noticed, PW, PW and PW were sl eeping
on a bus stand when PW and PW2 were picked up by a Constable ostensibly
for interrogation on a suspicion allegedly on a conplaint nade. It is also
apparent fromrecord that the investigation has been highly defective. The
guestion to be exam ned, however, is whether despite discrepancies and
defici enci es pointed out and strongly pressed into service by |earned
counsel for the appellant, has the prosecution been able to prove, beyond
reasonabl e doubt, the guilt of the appellant.
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The evidence of PW and PW2 was recorded by the trial court in Septenber
1993. The nmai n di screpancy and deficiency in the case of the prosecution
that has been heavily relied upon by M. Viswanathan is that none of the

wi t nesses including PM and PW could identify the appellant. It is
correct, as pointed out by the |earned counsel, that both PWM and PW2
stated in their evidence that the person who took themin the car was not
present in the Court. Simlar was the statement of PW. PW who was driver
of the vehicle in the question was declared hostile. PW, the cleaner of
the vehicle, was also declared hostile. He al so did not name the appellant.
PWr, a car mechanic who was present when the taxi was hired fromthe tax
stand, was exami ned in the Court of Judicial Mgistrate where he stated
that the appellant had engaged a taxi and brought a boy and a girl and went
with the girl. However, in cross-examnation, he stated that the said
statenment was given at the instance of the Police and that when he was
exam ned by RDO- PW4, he had only stated that the person was a Police

Const abl e and had not tol'd his nane but in the Court of Judicia

Magi strate, the nanme of the Police Constable as Visveswaran - the appel |l ant
was stated only after the Police had told himto do so. In view of this

evi dence, it was strenuously contended that the present case is of no

evi dence and, therefore, the appellant is entitled to a clean honourabl e
acquittal and not an acquittal as a result of a reasonable doubt in the
prosecution case. The further contention of |earned counsel was that under
these circunstances, the non hol ding of test identification parade was
fatal to the case of the prosecution. At the first blush, we were nuch’

i npressed by the contentions but on deeper consideration, we are of the
view that in the facts and circunstances of the case, no interference is
called for with the findings arrived at by the trial court and affirmed by
the H gh Court on appreciation of evidence despite the aforesaid
deficiencies and di screpanci es poi nted out on behal f of the appellant.

Havi ng al ready noticed the background of the case, the stata of society to
whi ch the victimbel ongs and the nature of -her profession and the
established fact that the victimwas picked up by a Police Constable
ostensibly for interrogation on the pretext of suspicion on sone conpl aint
havi ng been nade and then used to fulfil sexual hunger, we find no nateria
to cone to the conclusion that the appellant was fal'sely inplicated since
his involvenent in the crime has been established fromthe circunstances of
the case beyond any reasonabl e doubt. PW ’'s deposition was that she coul d
identify the person who raped her. She also told so to the Police. She
further stated that his nane starts with word "Visu' . She also told PW4
that she could identify the person who raped her. To the simlar effect was
the statenment of PW2. PW2, on exami nation by RDO, gave the nane of the
person as Visveswaran - the Appellant. PWs, though declared hostile, did
support the case of the prosecution to the extent that a boy and-a girl
were taken in the car by the driver at the request of a Police Constable
and on way the boy was dropped. He, however, stated that the girl 'was sent
back after interrogation. As already noticed, PW, though stated before the
Judicial Mgistrate that the appellant had engaged the taxi and brought a
boy and a girl and went with the girl, but in cross-exam nation, stated
that the nanme of the appellant was given by him at “‘the instance of the
Police. The victimwas raped by a Police Constable in a hotel. The question
is as to the identify of that Police Constable. Was the appellant the said
Pol i ce Constable, or there was sone other Police Constable?

It is unfortunate that despite the aforesaid facts, the test identification
parade was not held. An inmportant aspect of the case is that the appell ant
had beard and noustaches when PWM and PW2 were exani ned as witnesses for
the prosecution. It was not so at the tinme of the occurrence. PW and PW2,
therefore, it is evident, could not identify himin Court and stated in
their deposition that the said person is not in Court. It does not nean
that the acquittal is to follow as a natural corroboratory fromthe
statements of PW and PW2. The identification of the accused either in test
identification parade or in Court is not a sine qua non in every case if
fromthe circunstances the guilt is otherw se established. Many a tines,
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crimes are conmitted under cover of darkness when none is able to identify
the accused. The conmission of crine can be proved al so by circunstantia
evidence. In the present case, there are clinching circunmstances unerringly
poi nting out the accusing finger towards the appellant beyond any
reasonabl e doubt .

Before we notice the circunstances proving the case agai nst the appellant
and establishing his identity beyond reasonable doubt, it has to be borne
in mnd that approach required to be adopted by courts in such cases has to
be different. The cases are required to be dealt with utnost sensitivity,
courts have to show greater responsibility when trying an accused on charge
of rape. In such cases, the broader probabilities are required to be

exam ned and the courts are not to get swayed by minor contradictions or

i nsigni ficant discrepancies which are not of substantial character. The
evidence is required to be appreciated having regard to the background of
the entire case and not in-isolation. The ground realities are to be kept
inview It is also required to be kept in viewthat every defective

i nvestigation need not necessarily result in the acquittal. In defective

i nvestigation, the only requirenent is of extra caution by Courts while
eval uating evidence. It would not be just to acquit the accused solely as a
result of defective investigation. Any deficiency or irregularity in

i nvestigation need not necessarily lead to rejection of the case of
prosecution when it is otherw se proved.

Reverting to the instant case, it is no doubt true that if the evidence of
witnesses is examned in isolation, wthout having regard to the aforesaid
principles, there may be considerabl e force in the submission that the
identity of the appellant has not been established and |ikewi se as a result
of defective investigation of not holding test identification parade, the
benefit should go to the appellant. However, when the case is exam ned
having regard to the aforesaid | egal principles, the result would be

ot herwi se. Circunstances whi ch have been taken into consideration against
the appellant by the trial court as well as the High Court are that the
appel lant, a Police official, was caught froma roomin a hotel. The
proprietor of the hotel was examined as PWB. The hotel record (Exhibits P-4
and P-5) showed booking of the roomin that hotel by the appellant and al so
paynment of advance of Rs.100/-. PWB had al so been exam ned by PW4. The
appel l ant coul d not explain his whereabouts during 'the tine the offence was
conmitted. He was not cooperative during investigation. He declined to give
sanmpl e of his senmen. He was having different appearance at the tinme of

exam nation of PW and PW in Court. At the tine of conm ssion of offence,
he did not have beard and the noustaches. However, when PW and PW were
exam ned in Court, he had beard and t he noustaches and was weari ng Dhoti.
The testinony of PW and PW2 was straightforward. The w tnesses,

i medi ately after the conmi ssion of offence, had named the appellant. The
non- hol ding of the test identification parade, having regard to the facts
of the case, is not fatal and does not create any reasonable doubt in the
case of the prosecution. W are unable to accept the contention that the
identity of the appellant had not been proved. Fromthe proved
circunstances, it has been fully established that PW was picked up and
raped in a hotel roomas per the case set up by the prosecution by a Police
Const abl e who was none other than the appellant. There is no infirmty in
the i nmpugned judgment of the H gh Court. The appeal s are accordingly

di sm ssed




