http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 8

PETI TI ONER
KAM NI KUMAR DAS CHOUDHURY

Vs.

RESPONDENT:
STATE OF WEST BENGAL & ORS

DATE OF JUDGVENT24/07/1972

BENCH

BEG M HAVEEDULLAH
BENCH

BEG M HAMEEDULLAH
RAY, A.N.

Cl TATI ON:
1972 AI'R 2060 1973 SCR (1) 718
1972 SCC' (2) 420
Cl TATOR I NFO :

F 1975 SC 533 (25)

ACT:

Constitution of JIndia, Art. 226-Laches in filing wit
petition--Court may  refuse discretionary  renedy-D sputed
guestions of fact arising out of petition-Proper renedy is a
suit ina CGvil Court.

HEADNOTE:
The appllant who was a Sub-inspector of police in the
Enf orcenent Branch of the Cal cutta Police was ordered by the

Deputy Conmi ssioner of Police to search a house. He was
found by the Assistant Comm ssioner of Police away from his
pl ace of duty. A departnmental enquiry was instituted

against himand the said Assistant Comm ssioner of Police
was appointed the Enquiry O ficer. After the report of the
Enquiry O ficer the appellant was dismssed by the Deputy
Conmi ssi oner of Police on 1-8-1951. The appeal preferred by
the appellant to the Inspector GCenera( —of Police  was
dismissed on 27 -10-1951. Thereafter the appellant sub-
mtted a nenorial to the Governnent of West Bengal. He
filed a petition in the Hi gh Court under Article 226 of the
Constitution on 9th Septenber 1953. The delay was expl ai ned
by himby saying that fearing harassment and oppression by
the Police he had gone away to the Andaman ' |Islands H
Novermber 1952. A single judge of the H gh Court dism ssed
the petition on the prelimnary grounds nanely, (i) / that
there was inordinate delay in approaching the H gh Court,
and (ii) that the objection as to the jurisdiction of the
di smssing authority was not taken in the course of
departnmental proceedings. The Division Bench dism ssed the
appeal principally on the ground of delay through it —was
di sposed to bold that during the Departnmental enquiry the

rul es of natural justice bad bee" vi ol at ed. Wth
certificate appeal was filed in this Court.
HELD: (i) The questions whether there was bias, ill-wll

mal af i des, or a due opportunity to be heard or to produce
evi dence, given in the course of departnental proceedings,
are so largely questions of fact that it is difficult to
decide them nerely on conflicting assertions nade by
affidavits given by the two sides. The nmere fact that the
Deputy Conmissioner’s orders were alleged to have been
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di sobeyed did not nake hima conplainant and a wtness.
Therefore, quite apart fromthe ground of delay in filing
the Wit Petition, the assertions and counter-as-ertions
made on nerits were of such a nature that, in accordance
with the rule laid down by this Court in Union of India V.
T. R Varma, the Wit Petition could have been dism ssed on
the ground that it is not the practice of Courts to decide
such dispute questions of fact in proceedi ngs under Art. 226
of the Constitution. L724 B-(]

Union of Indiav. T. R Varma, [1958] S.C.R 499 appli ed.
(ii) The Hi gh Court was right in disnmissing the appellant’s
petition ,on the ground of del ay.

The nost that the High Court could have done in the present
case was to quash the order of dismissal and to |eave the
authorities free to take proceedi ngs agai nst the appellant.
The appellant woul d then-have got another |Iong period of
years in front of himto go on contesting the validity of
proceedings against himuntil he bad gone past the age of

retirement. In such cases, it is inperative, if the
petitioner wants to

719

i nvoke the extraordi nary renedi es avail abl e under Art.. 226
of the Constitution, that he should some to Court at the
earliest reasonably possible opportunity.. If there is delay

in getting an adjudication, a suit for dammges actually
sustai ned by wongful disnissal my becone the nore or even
the only appropriate nmeans of redress. ~ Every case depends
upon its own facts. [725 F-H]

Rabi ndra Nath Bose & Ors. v. Union of India & Os. [1970]
(2) S.C.R 697 applied.

State of Madhya Pradesh v. Bhaila) & Os., [1964] (6) S.C R
261 referred to.

Chanra Bhushana Anr. v. Deputy Director -of Consolidation
Regional U P. & Os., [1967] (2) S.C. R 286 distinguished.
[Dismissing the appeal on the above grounds the Court
however observed that in such cases it was undoubtedly | ust
and proper that the enquiry and punishnent proceedings
shoul d have been entrusted to nore unbi ased and i ndependent
officers.]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : C. A No. 1162 of 1967.

Appeal by certificate under Article 133 of the Constitution
of India fromthe judgnent and order dated 14th May 1963 of
the Calcutta Hi gh Court in Appeal from Order No. 44 of 1958.
Govinda Mikhoty, Rathin Day and G S. Chatterjee, for. the
appel | ant .

P. K. Chakravarty and Prodyat Kumar Chakravarty, for the
respondents.

The Judgnent of the Court was delivered by

Beg, J. The appellant was a Sub I nspector of Police serving
in the Enforcement Branch of the Calcutta Police on 20th My

1951, when he was ordered by S. Mukherj i, Deput y
Conmi ssioner of Police, Enforcenent Branch, to search a
house at 13/2 Sir CGuru Das Road, in Kankurgachi Basti . He

alleged that the search concluded at 6-30 a.m, and,
thereafter, he had gone to take tea "with the pernission
and/ or know edge of his inmediate superior Sub |Inspector S.
N. Bose". We fail to understand what the appellant exactly
neant when he swore, in his affidavit, that he had gone to
take tea "with the permission and/or know edge of his
i medi ate superior officer. He could not reasonably be
believed to be uncertain on such a point. The appel | ant
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alleged that he was net by the Assistant Conmi ssioner of
Police. Ataur Rahnman, when he was com ng back, after taking
tea, to the place of search, but he was still at a distance
of about one furlong fromthe assigned place of duty. He
all eged that the Assistant Conm ssioner charged the appel-
lant, immediately on accosting him with dereliction of his
duties, with disobedience of the order to remain at the post
of his duty,

720

with carrying out the search perfunctorily, with disloyalty
and giving away of information of proposed searches to
of fending nenbers of the public so that the purpose of the
search, which was said to be detection of spurious ration

cards, nmmy be defeated. It was stated that the appellant
was inmmediately suspended and the Assistant Conmi ssioner
At aur Rahman was appointed the Enquiry Oficer. The

appel l ant al so all eged certain wviolations of the rules under
the Police Regulations in Bengal, mainly by not nmaking the
charges or their ~particulars clear to him and by not
affording due opportunity to the appellant to offer his

defence or to cross-exanmine wtnesses. Furthernore, the
appel l ant all eged that the proceeding was the result of the
bias and ill-will of Deputy Conmm ssioner of Police, S.
Mukherji, against him because the appellant had taken sone
pr oceedi ngs agai nst "antisocial elenments" who wer e,

according to him friendly with the Deputy Conmi ssioner of
Police. The appellant also assorted that he was harassed by
false and frivolous crimnal proceedings under the Essentia

Supplies Act and under Section124-A |.P.C.. in Cctober,
1951, due to this grudge of the Deputy Comm ssioner against
him The appel | ant had, however, been duly served w th show
cause notices at two stages and had produced evi dence which
the Enquirying Oficer considered relevant. Perm ssion to
call other evidence, considered irrelevant and to cross-
exam ne sone w tnesses, who had not been relied upon by the
prosecution, was not given. The five prosecution wtnesses
relied upon by the prosecution were cross-examned’ by the
appel | ant . He had al so exam ned seven defence w tnesses.
After the report of the Enquirying Oficer against the
appel lant, he was disnissed fromthe Police Force by the
Deputy Conmi ssioner of Police, S. Mikherji, on- 1-8-1951

The appeal preferred by the appellant to the Inspector
Gener al of Police was also disnmissed on 27-10- 1951.
Thereafter, the petitioner had submtted a nenorial to the
Govt . of West Bengal. He also stated that fearing
"harassnent and oppression" by the Police he went away to
the Andaman |slands in Novenber, 1952. He had filed his
petition wunder Article 226 of the Constitution on_ 9th
Sept enber, 1953.

The appellant’s petition was dismssed on 11-9-1957 'by a
| earned Judge of the Calcutta High Court on two prelimnary
grounds : firstly, that there was inordinate delay 'on the
part of the appellant in approaching the H gh Court;  and,
secondly, that the objection to the jurisdiction of -the
di sm ssing authority, the Deputy Comm ssioner of Police, was

not taken, in the course of Departnental proceedings, so
that it could not be allowed to be raised before the High
Court for the first tinme. |1t appears that the, main point
argued, on nerits, before the | earned Single

721

Judge, was the absence of power in the Deputy Comm ssioner
of Police, who was said to be an authority lower in rank
than the appointing authority of the appellant, to dismss
the appellant fromservice. Al though it was held that the
appel | ant was debarred fromraising this question, as it was
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not raised during departnental proceedings, yet, the |earned
Si ngl e Judge thought, it fit to consider and decide it. The
| earned Judge held that the Deputy. Conmi ssioner of Police
seened to be of the sanme grade and status as the Principa
of the Police Training School, Sharda, with the rank of a
"Superintendent”, and who had appointed the appellant, so
that there was no violation of Article 311 ( 1 ) of the
Constitution. And, in any case, the dismssal was confirned
by the higher authority of the |Inspector Ceneral. The
| earned Single Judge had al so found no substance in the plea
of alleged ill-will and mal afides on the part of the Deputy
Conmi ssioner of Police, S. Mikherji. Furt hernmore, the
| earned Judge had found it "difficult to swallow' the
appel l ant’ s assertions that he had gone away to the Andaman
Islands to avoid prosecution as he was afraid of being
arrested under the Preventive Detention Act. Such strange

conduct, indi cating a possible,of guilt even if t he
appel l ant*s assertions could be true,, was not found to be
nat ural . Hence, the explanation for delay givenby the

appel | ant'. was rejected by the | earned Judge.

On appeal fromthe decision of the ['earned Single Judge, a
Division Bench of the Calcutta High Court dismissed it
principally on the ground of inordinate delay despite the
fact that the Division Bench was di sposed to hold that rules
of natural justice had been violated in the Departnenta
Enquiry agai nst the appellant. The Division Bench, however,
observed that it appeared "that the grounds raised against
the proper conduct of the Enquiry and refusal of sonme of the
prayers of the appellant nmade during its pendency were not

pressed before the Trial Judge". The Division Bench also
rejected the explanation of the delay put forward by the
appel | ant . It held that, although it appeared that a

conpl ai nant had assuned the role of ajudge in departnenta
proceedi ngs agai nst the appellant, yet, the inordinate del ay
in approaching the Court was fatal to the success of the
appel | ant . It observed : "If the, appellant before us had
been able to give a satisfactory explanation as to’ why he
could not nove the Court within a few weeks after June 1952,
we would have felt disposed to allow the appeal .. As’ noted
already, there is no corroboration of the appellant’s
statement that he had gone away to the Andaman |slands or of
the fact that he had fled the country through fear of
prosecution by the respondent No. 3".

The appellant had obtained a certificate of fitness of the
case for appeal to this Court under Article 133(1) (c) of
the Consti -

722
tution, because it was contended on behalf of the appellant
t hat , as, the application wunder Article 226 of the

Constitution had been made within a period of 3 years/ from
the original order of dismissal, a suit, if filed for a
declaration that the dism ssal was wongful, would have been
within time. |t appears that reliance was placed for  this
contention on the foll ow ng observations of Das Gupta, J, in
State of Madhya Pradesh v. Bhailal & Ors(1) (at page 273-
274) :
"It appears to us however that the naxinum
period fixed by the legislature as the tine
within which the relief by a suit in a civi
Court must be brought may ordinarily be taken
to be a reasonabl e standard by which delay in
seeking renedy under Article 226 can be nea-
sured. This Court may consider the delay
unreasonable even if it is less than the
period of linmtation prescribed for a civi
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action for the remedy but where the delay is
nore than this period, it will alnost always
be proper for the Court to hold that it is
unr easonabl e".
In Bhilal’'s case (Supra), the question before this Court was
whet her an anmount of noney illegally realised as tax under a
legally void provision could be ordered to be refunded.
This Court held that, if the aggrieved person cane to the
H gh Court within the period of Ilinmtation prescribed for
ordinary suits for challenging an illegal exaction under a
void order, the wit could issue. It, however, made it
clear that this was not an inflexible rule which could be
applied to the exercise of discretionary power under Article
226 of the Constitution in every case. It cautioned
"At the sane tine we cannot |ose sight of the
fact that the  special renedy provided in
Article 226 is  not intended to supersede
conpl etely the nodes of obtaining relief by an
action in a civil court or to deny defences
legitimately open in such actions. It has
been made clear nobre than once that the power
to give relief under Article 226 is a
di scretionary  power. This is specially true
in the case of power to issue wits in the
nature of nmandanus. Anong the several natters
which the Hgh Courts rightly take into
consi deration in the —exercise of t hat
di scretion is the delay made by the aggrieved
party in seeking this special renedy and what
excuse there is for it. Another is the nature
of controversy of facts and law that nmay have
to be decided as regards the availability of
consequential relief. Thus, where as.in these
cases, a person conmes to the Court for ‘relief
under Article 226-on the allegation that be
has been assessed ‘to tax wunder a voi d
| egi slation and having paid it under a m stake
is entitled to get it back the court, if it-
finds that the assessnent
(1) [1964] S.C. R 261

723

was voi d, being nade under a void provision of
law, and the paynment was nade by nistake, is
still not bound to exercise its discretion

directing repaynent Wether repaynent _should
be ordered in the exercise of this discretion
will depend in each case on its own facts and
ci rcumst ances. It is not easy 'nor is it
desirable to lay down any rule for universa
application.

It may however he stated as a general rule
that if there has been unreasonabl e delay the.
court ought not ordinarily to lend its aid to
a party by this extraordinary renedy of
mandanus. Agai n, where even if there is  no
such delay the Governnment or the statutory
aut hority agai nst whom the consequenti a
relief is prayed for raises a prima facie
triable issue as regards the availability of
such relief on the nerits on the grounds Ilike
l[imtation the Court should ordinarily refuse
to issue the wit of mandanus for such
paynment. |In both these kinds of cases it wll
be sound use of discretion to |leave the party
to seek his renedy by the ordinary npde of
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action in a civil court and to refuse to

exercise in his favour the ext raordi nary

renmedy under Art. 226 of the Constitution".
In the case before us, we find that at |east the follow ng
guesti ons on which both sides nade conflicting assertions in
affidavits before the Court, were seriously disputed : (1)
Was the appellant denied due opportunity to adduce any
rel evant evi dence or to cross-exam ne witnesses? (2) Did the
Deputy Comm ssi oner of Police, who had passed the dism ssa
order, becone a conplainant or a necessary witness in the
case so that be could not award punishnments sinply because
he had passed the order which the appellant was shown to
have di sobeyed ? (3) Was there any actual bias on the part
of the dismssing authority, or, in other words, was the
order of dismissal vitiated by malafides ? Perhaps, it was
for this reason, as the Division Bench had observed, that
the appellant did not press his case on disputed questions
of fact before the Single Judge. Al though, the appellant
rai sed these points in appeal, yet, the Division Bench was
only i mpressed by the subm ssion t hat t he Deput y
Comm ssi oner _of Police wasin the position of a conplainant
who could not act as a Judge. But we find that the actua
violation of the order of the Deputy Conm ssioner was
detected by other officers. It is true that the Enquiring
O ficer had nade certain charges agai nst the appellant when
he found himreturning from sonewhere, one furlong renoved
from the place where, according to -orders given, t he
appel | ant shoul d have been present then, yet, he had nerely
col l ected evi dence agai nst the appellant and nade a report.
It could nmore properly be said that he and not the Deputy

Conmi ssioner of Police was the accusing officer. In such
cases it is
724

undoubt edly just and proper that the enquiry and punishment
proceedi ngs should both be entrusted to other officers who
may appear to be nore unbi ased and i ndependent .
Nonet hel ess, the questions whether there was bhias, ill-wll,
nmal afi des, or a due opportunity to be heard or to produce
evi dence, given in the course of departnental proceedings,
are so largely questions of fact that it is difficult to
decide them nerely on conflicting assertions  nade by
affidavits given by the two sides. The nere fact that the
Deputy Conmissioner’s orders were alleged to have been
di sobeyed did not make hima conpl ai nant and a w tness. W,
therefore, think that, quite apart fromthe ground of delay
in filing the Wit Petition, the assertions and -counter-
assertions nade on merits were of such a nature that, in
accordance with the rule laid down by this Court in Union of
India v. T. R Varna(l) the Wit Petition could  have / been
dismssed on the ground that it is not the practice of
Courts to decide such disputed questions of “fact in
proceedi ngs under Article 226 of the Constitution. Q her
proceedings are nore appropriate for a just and ' proper
deci si on of such questi ons.

W find that the position taken up in affidavits filed on
behalf of the State and the Police authorities of West
Bengal was that the appellant’s case was, according to them
considered fairly and inpartially and that there was no

grudge or ill-will operating against him The Calcutta Hi gh
Court had specifically repelled the allegations of nal afides
and ill-will. I f, however, the appellant considers that

there is substance in any of his allegations, we think it is
best to leave himfree to go to an ordinary Cvil Court for
such relief by way of declaration or damages as nmay still be
open to him At any rate, we do not think that the
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di scretion of the learned Single Judge and the D vision
Bench, with regard to a delay which def eat ed t he
petitioner’'s right to a discretionary relief, could be
interfered with by us in this case
Learned Counsel for the appellant had relied upon Chandra
Bhushan & Anr. v. Deputy Director of Consol i dati on
(Regional) UP. & Os. (2) , where this Court has set aside
an order of the Allahabad Hi gh Court dismssing a Wit
Petition in limne by "exalting a rule of practice into a
rule of linmtation" so that a few days’ delay, shown to have
been caused by the closing of the office of the Court for
Diwali holidays was not condoned by the Allahabad High
Court. We do not think that the case cited could apply to
the facts of the case before us where the pecul i ar
expl anati on given by the petitioner-appellant for the delay
in filing his Wit Petition for so | ong had been disbelieved
by both the learn Single Judge and the Division Bench on
good and reasonabl e grounds.
(1) (19581 S.C. R 499.
(2) [1967] 2 S. C. R 286.
725
Rabi ndra Nath Bose & Ors. v. Union of India & Os. (1) was
also referred to in the course of arguments, although this
case relates to the exercise of the powers of this Court
under Article 32 of the Constitution. 1t was said there by
this Court (at page 712) :-
" But after carefully considering the matter,
we are of the view that no relief should be
gi ven to petitioners who wi t hout any
reasonabl e explanation, approach this Court
under Article 32 of the Constitution after
i nordinate delay. The highest Court in this
l and has been given Oiginal Jurisdiction to
entertain petitions under Article 32 ' of the

Consti tution. It~ could not have been the
intention that this Court would go into stale
demands after a lapse of years. It /is said

that Article 32 is itself a guaranteed right.
So it is, but it does not follow from this
that it was the intention of the Constitution
makers that this Court  should discard all
principles and grant relief in petitions filed
after inordinate del ay".
If this is the position with regard to the petitions under
Article 32 of the Constitution, we do not-think that the
rule that delay defeats the rights of a party to seek
redress, by neans of prerogative Wit under Article 226 of
the Constitution, could be held to be abrogated nerely
because, if the claimhad been brought in a Cvil Court, the
period of linmtation would not have expired. The question
in such cases is always whether relief under Article 226 of
the Constitution could nore justly and properly be | given
than by leaving the parties to the ordinary renedy of a
suit. A case in which a tax is inposed under a clearly void
law is different from one where seriously cont est ed
guestions of fact have to be decided before an order of
di sm ssal could be held to be void. |In the case before us,
the nost that the H gh Court could have done was to quash
the order of dismssal and to | eave the authorities free to
t ake proceedi ngs afresh against the appel | ant . The
appel l ant woul d then have got another |ong period of vyears
in front of him to go on contesting the wvalidity of
proceedi ngs against himuntil he had gone past the age of
retirement. In such cases, it is inperative, if the
petitioner wants to invoke the extraordinary renmedi es
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available wunder Article 226 of the Constitution, that he
should cone to Court at the earliest reasonably possible
opportunity. |If there is delay in getting an adjudication
a suit for dammges actually sustained by wongful disnissa
may becorme the nore or even the only appropriate means of
redress. Every case depends upon its own facts.

(1) [1970]2 S.C R 697.

726

W may nention that the Division Bench of Calcutta High
Court had, treating the case as one for a mandamus to
reinstate the appellant, relied upon the ’'statements in
Hal sbury’s Laws of England, (Third Edition, Volunme 11, page
73 article 133) that except in a case where the delay is
accounted for nmandanus will not be granted unless supplied
for within a reasonable time after the denmand and refusal".
The Division Bench had also referred to Farris on
"Extraordi nary Legal Renedi es" (page 228), to hold that not
only, on an analogy fromthe Statute of limtation in civi
cases, 'a reasonabl e period may be indicated for applications
for wits ~of mandanus, but relief my be refused on the
ground of -acqui escence and presurmed abandonnent of the right

to complain inferred frominordinate delay. It rightly
observed that laches is a well established ground for
refusal to exercise the discretion to issue a wit. The

Division Bench had also referred to public interest or
public policy which could be taken into account in cases
where a public servant had come to a Court for an order in

the nature of mandanus for reinstatement. |t had held that,
in such cases, pronptness on the part of the aggrieved
servant is essential  for invoking the extraordi nary

jurisdiction of a H gh Court so that the State is not called
upon to pay unnecessarily for the period for which the
di smissed servant is not enployed by it. Indeed, delay may
make the notives of the disnissed servant, who nmay have somne
technical ground to urge against-the dismssal, suspect. W
think that there are good grounds here for a refusal to
exercise the discretion to interfere with the inpugned order
of di smi ssal

The result is that we dismss this appeal. The parties wll
bear their own costs.
G C

Appeal dism ssed.
727




