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ACT:
Probate and Adm ni'stration Act, 1881, ''s. 90(1)-Power of
executor to deal with property-Wen regarded as restricted.

HEADNOTE

N, by a will nmade in Decenber 1888, appointed his w dow, S,
as the executrix of his estate; he al so bequeathed to her
for her natural |ife certain garden |ands neasuring about 31
bi ghas and after her death to his son absolutely by way of
vested remainder. Cause 3 of the will directed S to pay
mai nt enance to the Testator’s nother; clause 4 provides that
S could sell any portion of the estate if necessary, for the
purpose of nmeeting the marriage expenses of the testator’s
son and daughter; clause 5 provided that the executrix would
pay the testator’s debts and realize his dues.

After Ns death in Septenber, 1899, the plaintiff’s
predecessor in interest purchased the son’s interest at _an
auction sale held in execution of a decree against the son
who becane an insol vent.

In July 1901 S executed a |ease of 6 bighas out~ of -the
af oresaid 31 bighas of garden |and and the interest in this
| easehol d subsequently vested in the 3rd defendant.

In Septenber 1945 the plaintiffs instituted a suit claimng
a declaration of their title to and for recovery of . khas
possession of the garden land and for other reliefs. "[ be
Trial Court decreed the suit. The decree passed agai nst the
def endants other than the 3rd defendant was confirned by the
H gh Court and becanme final. |In the appeal filed by the 3rd
def endant, the High Court confirmed the decree of the ‘tria

court declaring the plaintiffs title to the 6 bighas of land
covered by the leasehold, but it set aside the decree for
recovery of khas possession and nesne profits, and instead
passed a decree for 3 years rent in respect of the property.
In the appeal to this Court the plaintiffs challenged the
correctness of the decree and it was contended on their
behal f that the specific authority in clause 4 of the wll

to deal with the estate in a particular way negatived any
authority to deal with it in any other way. The question
for consideration therefore was whether the wll of N
i mposed any restriction on the power of S. executrix, to
di spose of his inmovable properties vested in her as the
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executri x.

HELD : On the consideration of the terms of the wll that
Clause 4 of the wll did not fetter the power of the
executri x to | ease the property in due course of

adm ni stration. Cear |anguage was required for restricting
the power of the executrix to deal with the property under
a. 90 (1) of the Probate and Admi nistration Act, 1881. The
principle expressumfacit cessare tacitum had no application
to the case. [165 E-F]

Purna Chandra Bakshi v. Nobin Chandra Gangopadhya, (1903) 8
C.WN. 362, referred to.

163

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Cvil Appeal No. 196 of 1964.
Appeal fromthe judgnment and decree dated Septenber 8, 1954,
of the Calcutta H gh Court in Appeal from Oiginal Decree
No. 1 1.1 of 1948.

A. K Sen, S N Choudhuri and D. N. Mikherjee, for the
appel | ant .

A. N. Sinha and S. N._Mikherjee, for the respondents.

The Judgnent of the Court was delivered by

Bachawat, J. The only question arising in this certificates
appeal is whether the will of Nursingdas Seat inposed any
restriction on the power of the executrix appointed by the
will to dispose of his inmovabl e properties vested in her as
the executrix.

Nur si ngdas Seal was the owner of garden | and neasuring 31
bi ghas and known as premises Nos. 26, 27 and 28, = Dum Dum
Cossi pore Road, Ghooghoodanga. He died in Decenber, 1888,
leaving a will dated Decenber 11, 1888 whereby he appointed
his w dow, Sukheswari, as the executrix and bequeathed his
estate to Sukheswari for her natural life and thereafter to
hi s son, Ni|akantha absolutely by way of vested remai nder

On Septenber 9, 1899 one Sewdas Mbata purchased the
interest of Nilkantha in the garden | ands at an auction sale
hel d in execution of a decree passed in a suit to enforce a
nortgage dated Septenber 7, 1893 ‘executed by NI kantha.
Ni | kant ha becane an insolvent and his estate vested in the
Oficial Assignee of Bengal. Sewdas's title to the property
subject to the life interest of Sukheswari was confirmed by
a conprom se decree dated February 17, 1904 passed in Suit
No. 595 of 1901 and a conveyance dated August 17, 1904
executed by Sukheswari and the O ficial Assignee of° Benga

as the assignee of the estate of N lkantha. On “April 20,

1933, Sukheswari died. The title of Sewdas to the property
subsequent |y devolved on the plaintiffs.

On July 30, 1901 one Upendra Nath Addey obtained from
Sukheswari a Murashi Mkrari |ease of 6 bighas out of the
af oresaid 31 bi ghas of garden | and on paynent of Rs. 1, 300/ -
by way of salam or premum The |eased property is
conprised in C.S. Dags Nos. 144-150. The |ease was executed
by Sukheswari in pursuance of a decree passed agai nst her on
Septenber 2, 1899, in a suit for specific performance of an
agreenment executed by her in or about 1891. The |easehold
interest of Upendra Nath became subsequently vested in the
third defendant.

On Septenmber 15, 1945, the plaintiffs instituted the present
suit claimng a declaration of their title and recovery of
khas posses-

164

sion of the garden |lands and for other reliefs. The tria

Court decreed the suit. The decree passed against the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

defendants other than the third defendant was confirnmed by
the H gh Court, and has now becone final. 1In the appeal
filed by the third defendant, the H gh Court confirmed the
decree of the trial Court declaring the plaintiffs title to
6 bighas of land comprised in C.S. Dags Nos. 144-150, but it
set aside the decree for recovery of khas possession and
nmesne profits, and instead passed a decree for 3 years’ rent
in respect of the property. The correctness of this decree
is challenged by the plaintiffs.
I f Sukheswari had power to lease C.S. Dags Nos. 144 to 150
to Upendra Nath Addy, it is not disputed that the plaintiffs
cannot recover Kkhas possession of the property from the
third defendant this suit Counsel for the plaintiffs,
however, submitted that Sukheswari had no power to grant the
| ease. This contention was accepted by the trial Court, but
it was rejected by the High Court Under s. 90 of the
Probate and Adm ni'stration Act; 1881 (Act No. 5 of 1881),
Sukheswar i, had power to | ease the property unless this power
was restricted by Nursingdas’s will. Counsel submtted that
cl. 4 of the will inmposed such a restriction. The operative
part of the will consisted of five clauses, which were in
these terns:

"1. | appoint ny wife Sm Sool eswari alias

Begum'as the Executri x.

2. After ny death aforesaid wife being vested

with ny title will enjoy and possess all the
novabl e and i mmovabl e properties etc. which
will  be left by me aslong as she wll be

alive and after ~her death ny  son Shr ee
Ni | akantha Sea wi'll" come to bevested with the
sane title.

3. MW wife wll rmake paynment- in ‘the sane
manner in which | have been paying t he
mai nt enance (Kheraki) to ny revered nother and
st epnot her and _w Il —make the house- hol d
expenses etc. in the same manner in which
have been maki ng.

4. M second daughter and the aforesaid son
Ni | kant ha Seal have not been married as yet.
M wife wllspend a reasonable sum from ny

Estate on account of their marriage. |If for
that purpose a portion of ny Estate has to be
sold out, then ny said wife wll sell any
portion of nmy estate whatever and w |1 perform
the said marriages. | give her absol ute power
in that behal f.
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5.My Executor will repay ny debts on ny death

and realise ny dues."
It is to be noticed that clause 4 of the wll authorised
Sukheswari to sell a portion of the estate for nmeeting the
expenses of the marriages of Nilkantha and his 'sister.
Counsel for the appellant submitted that the specific
authority in clause 4 to deal wth the estate in_a
particular way negatived any authority to deal with it _in
ot her ways. W are unable to accept this contention
Clause 5 directed the executrix to pay the testator’s debts.
Clause 3 directed her to pay naintenance to the nother and
stepnmother of the testator. The testator could not have
intended to inpose any restriction on the power of the
executrix to dispose of the estate for the payment of the
debts and the mai ntenance. C ause 4 cannot be regarded as a
general restriction on the power of Sukheswari to dispose of
the properties in due course of adm nistration
Counsel submitted that the | ease was executed by Sukheswar
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for the purpose of raising noney to neet the expenses of the
marri age of her daughter. The argued that in view of clause
4 of the will, Sukheswari could raise noney for this purpose
by selling a portion of the estate and in no other manner
The materials on the record do not <clearly indicate why
Sukheswari granted the | ease. But we shall assunme that the
purpose of the lease was to raise noneys for neeting the
marri age expenses. |In our opinion, clause 4 did not fetter
the power of the executrix to grant this | ease. d ear
| anguage was required for restricting the power of the exe-
cutrix to deal with the property under s. 90 (1) of the
Probate and Adm nistration Act, 1881. The w Il contained
no. such |l anguage. There was no provision in the will wth
regard to the power of the executrix to | ease the property
and the principle expressumfacit cessare tacitun has no
application.

In Purna Chandra Bakshi v. Nobi.n Chandra Gangopadhya(l) the
Calcutta Hogh Court held that a provision in a wll
aut horising the executor to sell the testator’s property to
pay off " his debts could not be regarded as an inplied
prohi bition agai nst nortgagi ng the property. The executor
had power under s. 90 of the Probate and Administration Act,
1881 to nortgage the property for paying the debts. The

express power to sell ~the property did not inply a
restriction on her to dispose of it in any other way under
s. 90. W agree with this decision. |n our opinion, clause

4 of the will of Nursingdas did not inpose any restriction
on the power of the executrix to lease the property in due
Course of adm nistration. The lease is binding on the
plaintiff-,, and they cannot recover khas possession of the
property in this suit.
(1) (1913) 8 CWN. 362
166
This finding is sufficient for the disposal of the | appeal
We, therefore, express no opinion on the question whether
the title of the appellants to the property has now vested
in the State of Wst Bengal under the West Bengal Estate
Acqui sition Act , 1953 and the notifications i ssued
t her eunder.
The appeal is dismissed with costs.

Appeal dism ssed.
R K P.S.
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