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ACT:

Cvil Services-lndian Statistical Service Rules-Rules
8, 9C(a)-Gade |IV-Seniority-Fixation of-lnterpretation of
Judgnent of Suprene Court in Narender Chadha' s case [1986] 1
SCR 211-"Post"-Construction of-Wether includes cadre post
or ex-cadre post.

HEADNOTE:

This Court in Narender Chadha and Ors. v. Union of
India and Os., [1986] 1 SCR 211 decided the | dispute
regarding seniority between promptees and direct recruits
belonging to Indian Economics Service and the I ndi an
Statistical Service and directed the Union Governnent, (i)
to treat all persons, stated to have been pronbted  contrary
to Rul es, having been regularly appointed to Grade |V of the
Service; (ii) to assign themseniority form the date of
their continuous officiating in Grade IV posts; and (iii)
Even those pronotees who were selected for regular pronotion
in 1970, 1982 and 1984 to be assigned seniority from the
dates they comenced officiation continuously in Gade |V
prior to their selection.

The directions of this Court were inplemented and a

seniority list of Gade IV of the Indian Statistica
Service, was issued on May 8, 1986. Consequent promptions to
Grade |11 were nade vide Notification dated May 22, 1986

The direct recruits in Gade |1V of the Servi ce
chall enged the seniority list and pronotions before the
Tribunal on the ground that the seniority list was in
violation of the directions of this Court in Narender
Chadha’ s case, contending that the pronotees who officiated
agai nst "cadre posts" in the Service, alone were entitled to
the benefit of the period towards seniority and those who
of ficiated against "Ex-cadre posts" were not entitled to
such benefit.

The pronotees and the Union of India contended before
the Tribunal that this Court in Narender Chadha’s case based
its conclusions on the reasoning that the pronotees were
hol di ng posts in the service for about

958
15 years and as such they could not be treated as ad hoc
appoi ntees; that this Court did not nake any distinction
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between the holder of a ‘cadre’ post or ‘ex cadre’ post;
that the pronotees were to be treated regul ar nenbers of the
Service fromthe date of pronotion and as such whole of the
period of their service whether against cadre or ex cadre
post had to be counted towards seniority.

The Tribunal all owed the applications against which the
persent appeals and a wit petition were filed before this
Court by special |leave by the pronpbtees and the Union of
I ndi a.

On the question : whether the expression "posts" used
by this Court in Narender Chadha and Os. v. Union of India
and Ors., [1986] 1 SCR 211 was "cadre posts" or it included
the Ex-cadre posts held by the pronbtees in the Indian
Statistical Service, or whether the benefit of continuous
officiation towards seniority was to be confined to the
peri od spent agai nst the cadre post, this Court allow ng the
appeals filed by the promotees and dismissing the wit
petition.

HELD : 1.01. This Court nade the pronotees regular
nmenbers of Gade |V Service from the day they are
continuously holding postsin the said Service. This Court
did not make any distinction between a cadre post or an ex-
cadre post. This Court laid-down in clear terms that the
prompotees are entitled to count towards seniority the entire
period of service in"Gade IV posts whether cadre or ex-
cadre. [960 H, 961 B-C]

1.02. This Court intended to fix the seniority of the
promotees on the  basis of continuous |ength of service
irrespective of the fact whether the length of service was
against a cadre post or an ex-cadre post.  The . pronotees
included in the Select List of 1970, 1982 and 1984 agai nst
their quota vacancies have been given  seniority from an
earlier date when they started officiating in a Gade IV
job. [968 (C]

1.03. This Court has nowhere used the expression "cadre
post" or "ex-cadre post” in the judgment. Needless to say
that these words are the al phabet (of service jurisprudence.
[968 D

1.04. The word ‘post’ has been used to indicate an
appointnent, a job or a positionto whicha person is
appoi nted. [968 E]

Narender Chadha and O's. v. Union of India and Os,
[1986] 1 SCR

959
211 - Expl ai ned.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. /3264-
3265 of 1991

From the Judgnent and Order dated 8.9.1989 of the
Central Administrative Tribunal, New Delhi in Oigina
Application No. 844 of 1986.

AND

Wit Petition (c¢) No. 178 of 1990.

(Under Section 32 of The Constitution of |ndia)

Ms. Shyamla Papu, a. Subba Rao, CV.S. Rao, M, A
subhashini, M. C K Sucharita, K T. Anantharany and P.P
Tripathi for the Appellants/Petitioners.

G D. G@pta, S.K Qpta, J.P. Msra-in-person, Devendra
Ver ma-i n-person, T.R Mohanty-in-person (NP) and D. K. Joshi -
i n-person appeared for the Respondents.

The Judgnent of the Court was delivered by

KULDIP SINGH, J. Pronotees and direct recruits, in
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Government services, have an anmazing capacity to rake-up old
seniority-disputes settled-finally by the courts of |[aw
This is the third round of litigation between such nenbers
of the Indian Statistical Service. This Court in Narender
Chadha and Ors. v. Union of India & Os. [1986] 1 SCR 211
finally decided the dispute regarding seniority between
pronot ees and direct recruits belonging to Indian Econonics
Service and the |Indian Statistical Service. This Court
directed the Union Government:
"to treat all persons who are stated to have been
promoted in this case to several posts in Gade [V
in each of the two Services contrary to the Rules
till now as haviing been regularly appointed to the
said posts in Grade |V under rule 8(1)(a)(ii) and
assign themseniority in the cadre with effect from
t he dates ~from which they are conti nuously
officiating in the said posts. Even those pronotees
who have been selected in 1970, 1982 and 1984 shal
be assigned seniority with effect fromthe date on
which they comrenced to officiate continuously in
the posts prior to their
960
sel ection. For purposes of seniority the dates of
their selection shall be ingnored. The direct
recruits shall be given seniority with effect from
the date on which their names were recomrended by
the Comm ssion for appointment to such grade or
post as provided in clause (a) of Rule 9-C of the
Rule. A seniority list of all the pronptees and the
direct recruits shall be prepared on the above
basis treating the pronotees as full menbers of the
service with effect fromthe dates fromwhich they
are continuously officiating in the posts.”
[ enphasi s suppli ed]

The question for our consideration is whether the
expression "posts" used by this Court in the above quoted
directions neans "cadre posts” or it includes the /‘ex-cadre
posts held by the pronbtees in the Indian statistica
Service. In other words whether the benefit of ~ continuous
officiation towards seniority is to be confined to the
period spent against the cadre post or the total~ of such
peri od whet her agai nst cadre or ex-cadre post-:

The directions of this Court-quoted above-are crystal-
clear. It is a pity that the Central Admi ni strative
Tribunal, New Delhi (Tribunal) viewed the above directions
in utter oblivion. This Court directed the Union of 1ndia:

(a) To treat all persons, stated to ~have been
promoted contrary to Rules, having been regularly
appointed to Grade |V of the Service; and

(b) Assign themseniority fromthe date of /their
continuously officiation in Gade IV posts;

(c) Even those pronotees who were selected for
regul ar pronmotion in 1970, 1982 and 1984 shall be
assigned seniority fromthe dates they conmenced
officiation continuously in Gade |V prior to their
sel ection.

a bare ook at each of the above directions makes it
clear that this Court nade the pronotees regul ar nmenbers of
Grade |V Service fromthe day they are continuously holding
posts in the said Service. This Court did not make any
di stinction between a cadre post or an ex-cadre post. The
Court’s judicious conscious was touched by the fact that the
pronot ees were perfornming the duties of the jobs (posts) in
G ade |V Service and

961
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were drawing salary of the posts in the said Service for
over fifteen years and still they were treated ad hocs and
their appointnments considered contrary to the Rules. This
Court found it to be wholly arbitrary and directed that they
be treated as regul ar nmenber of the service fromthe day of
their continuous appointment. Even the promptees who were
regularly selected in the years 1970, 1982 and 1984 agai nst
their quota posts were given benefit of their earlier
of ficiation which was obviously not agai nst the posts neant
for the pronptees: W are therefore, of the viewthat this
Court laid-down in clear terns that the pronotees are
entitled to count towards seniority the entire period of
service in Grade |1V posts whether cadre or ex-cadre. W nay,
however, dilate upon the judgnment in Chadha’s case a bit
nore to clarify the point.

A Bench of this Court consisting of O Chinnappa Reddy
and E. S. Venkataranmi ah, JJ. ~delivered the judgment in
Nar ender Chadha"s case on February 11, 1986. The direct
recruits /filed a review petition which was dism ssed. The
directions ~of this Court were inplemented and a seniority

l'ist of —Gade IV of the Indian Statistical Servi ce
(hereinafter called the Service) was issued on may 8, 1986.
Consequent promoti ons to Gade 11l were made vi de
Notification dated My 22, 1986. The direct recruits in
Grade 1V of the Service challenged the seniority list and
the pronotions before the Tribunal on the ground that the
seniority list was in violation of the directions of this

Court in Narender Chadha’'s case. 1t was contended on the
interpretation of this Court’s judgnent that the pronptees
who of ficiated against “"cadre posts” in the Service, alone,
are entitled to the benefit of the said period towards
seniority and those who officiated against "Ex-cadre posts"
are not entitled to such benefit.

The pronotees and the Union of India contended before
the Tribunal that this Court in Narender Chadha’s case based
its conclusion on the reasoning that the pronotees were
hol di ng posts in the Service for about 15 years and as such
they could not be treated as ad hoc appointees. This / Court
did not make any distinction between hol der of a cadre post
or an ex cadre post. The intention of the Court is  obvious
from the plain |anguage which makes it clear that the
pronpbtees are to be treated regular nmenbers of the Service
from the date of pronotion and as such whole of the period
of their service whether against cadre or ex-cadre post has
to be counted towards seniority.

962

The Tribunal allowed the application on the  follow ng
reasoni ng: -

"W have carefully considered the contentions
advanced on both sides and have al so gone t hrough
the judgnent of the Supreme Court in<-Narender
Chadha's case. W are required in the present case
to interpret the judgment of the Suprene court in
the 1light of the observations made and direction
given by their Lordships, In the entire judgnent,
we do not find the use of any expression |ike ex-
cadre posts’ or ‘posts outside t he cadre’

Appointment to Gade 1V of the Service wer e
considered in the context of conformity wth the
Service rules or otherw se. Neither in the
avernents made in the petition filed before the
Supreme Court nor in the judgment given by the
Hon’ bl e Suprene Court, we find any clue to reach he
conclusion that benefit of continuous officiation
in ex-cadre posts not included in Grade IV of the
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Service, was either prayed for or ordained to be
gi ven by the judgnent....... W do not find
sufficient grounds to give a finding that Gade 1V
posts in the judgnent of Narender Chadha was used
in a generic sense, as contended by the |[earned
counsel for the respondents. W are conscious of
the fact that deprivation of the benefits of
seniority in respect of continuous officiation in
ex cadre posts may not be justified on grounds of
equity and discrimnation. But in the present case,
we are bound by the judgnent of the Hon’ ble Suprene
Court and this Tribunal is not competent to wi den
its scope to ‘extend the benefit of continuous
officiation to incunbents who are not covered by
the said judgnent."

We are of the view that the Tribunal has fallen into a
patent error. A look at the judgnent would show that the
approach of the Tribunal was wholly perverse.

Thi s Court exam ned the  Schenme of t he I ndi an
Statistical Rules, 1961 which lay down the constitution
met hod of appointnent and other conditions governing the
Service. It was noticed that at the initial constitution of
the Rules on Novenber 1, 1961 there were 116 posts in G ade
IV and total of 185 posts in the Service. Al the Rules were
noticed and after reproducing Rule 8 which provides for
appoi ntnents to the Service, it was observed as under: -

963

"“Al though Rul e 8 provided that not |ess that 75 per
cent of vacancies in Gade |V should be filled up
by di rect recruitment....... .. no direct
recruitment was resorted to till about ‘the year
1968. In the neanwhile a | arge nunber of persons in
the feeder posts were appointedto the posts in
Gade IV from tine to tine from the year 1962
onwards al though the orders pronoting them stated
that they had been prompoted only temporarily. It is
not disputed that all those pronotees have been
hol ding those posts continuously till now wthout
being reverted to the feeder posts fromwhich they
had been pronoted. Sone have retired from those
posts on attaining the age of superannuati on.

Thereafter the Bench noticed the fact large number  of
posts neant for the direct recruits were nmanned by the
pronotees for a period of nore than 15 years. The Bench
observed as under: -

"The position in the Indian Statistical Service was
nore or less the same. As against a total of 303
vacancies neant for direct recruits  between the
year 1964 and 1984 only 275 direct recruits /were
appointed. In this departnent also the posts /which
remai ned unfilled had been held by the persons who
were departnental candidates. It is allegedin the
counter-af-fidavit filed on behalf of the Union of
India of which the deponent is Shri P.G Lele,
Deputy Secretary in the Departnment of Personnel and
Admi ni strative Ref or ns t hat nmany of t he
depart ment al candi dat es had been allowed to hold
posts including in Gade IV of the af oresai d
Services purely on ad hoc and ex gratia basis. The
rel evant part of the counter-affadavit is to be
found in paragraphs 21 to 24 thereof. It s
unfortunate that even though the pronotees have
been di scharging their duties to the best of their
ability and receiving salary and allowances from
the Governnent for the services rendered by them
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it is alleged in the course of the said counter-
affidavit that what was being paid to themwas by
way of grace. This statenent adds insult to
injury. |If the Governnment felt that they were not
conpetent to discharge their duties and they had
not been appoi nted permanently to the posts held by
them it was opento it to revert them to their
posts from which
964

they had been promoted leaving it open to them to
guestion the orders of reversion in Court. The
CGovernment was in need of their services and the
petitioners have been holding these posts for
nearly 15 to 20 years. It is not fair to say at
this distance of tinme that the Governnent was only
keeping themin their posts as a matter of grace.
Be that as it may, it is seen that the Departnmenta
Promotion Conmittee net only thrice between 1965
and 1984, i.e. 1970, 1972 and 1984 al though under
the rules and instructions issued by the Centra
Government on the advice  of the Union Public
Servi ce Conmi ssion,  the Departnmental pronotion
Conmittee had to neet annually.

It is thus obvious that the Bench was fully conscious
of the total nunber of posts in the Service during the
period from 1964 to 1984, the total® nunber of direct
recruits occupying the posts the fact that large nunber of
pronmoters were occupyi ng the posts nmeant for direct recruits
and the Departnental pronotion Conmittee had not net for
years together to fill the posts neant for ~the  pronotees.
The Bench was thus fully aware of the provisions of the
Rul es and their actual application to the cadre and ex-cadre
posts during the period from 1961 till 1984. It is clear
from the minute factual details adverted to by the Bench
that this Court gave benefit of total officiation to the
pr omot ees whet her agai nst a cadre post or a non cadre post.
The problemfaced by this Court i'n Narender Chadha' s case
was noticed as under: -

"But we are faced in this case with the problem of
resol ving conflicts which have ari sen on account of
a violent departure nade by the CGovernnent from the
Rules of recruitnment by allow ng those who were
appointed contrary to the Rules to hold the  posts
continuously over a long period of tine. The
guestion is whether after such a long period it is
open to the Government to place themin seniority
at a place |lower than the place hel d by persons who
wer e directly recruited after they had been
pronot ed, and whether it would not violate Articles
14 and 16 of the Constitution if the Governnent is
allowed to do so. Pronotions of officers have been
made in this case deliberately and in vacancies
which have lasted for a long time....... It is
significant that neither the Governnent has issued
orders of reversion to their forner posts nor has
anybody
965

so far questioned the right of the petitioners to
continue in the posts which they are now hol ding.
It would be unjust to hold at this distance of tine
that on the facts and in the circunstances of this
case the petitioners are not holding the posts in
G ade |V. The above contention is therefore w thout
substance. But we, however, make it clear that it
is not our view that whenever a person is appointed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 9

in a post without following the Rules prescribed
for appointnent to that post, he should be treated
as a person regularly appointed to that post. Such
a person may be reverted fromthe post. But in a
case of the kind before us where persons have been
allowed to function in higher posts for 15 to 20
year wth due deliberation it would be certainly
unjust to hold that they have no sort of claim to
such posts and could be reverted uncerenoni ously or
treated as persons not belonging to the Service at

all, particularly where the Government is endowed
with the power to relax the Rules to avoid unjust
results. |In the instant case the Government has
al so not expressed its unwillingness to continue

them in the “said posts. The other contesting
respondent s have - al so not urged that t he
petitioners should be sent out of the said posts.
The only question agitated before us relates to
the seniority as between the petitioners and the
direct recruits and such as question can arise only
where there is no dispute regarding the entry of
officers concerned into the same Gade. 1In the
i nstant case thereis no inpedinent even under the
Rules to treat these petitioners and others who are
simlarly situated as persons duly appointed to the
posts in Grade |V because of the enabling provision
contained in the rule 16 thereof. Rule 16 as it
stood at the relevant tinme read as follows:

"*The Governnment may rel ax the provisions of these
rules to such extent as may be necessary to ensure
sati sfactory wor Ki-ng or renove i.nequi tabl e
results.*" (enphasis supplied)

It is obvious fromthe quote above that the Court was
primarily concerned with the question of granting the
promotees the benefit of their1ong period of service in
Grade |V posts for the purposes of seniority. The pronotees
were appointed 15 year back to the cadre or ex-cadre posts
in Gade 1V, had been doing the same work as ‘regularly
appointed Gade 1V officers were doing, were drawing the
same salary and were treated at per

966
with other regularly appointed officers. —1s there any
justification to deprive themthe benefit of 15 year of
service on the ground that they were working agai nst the ex-
cadre posts. It was projected before this Court that the
appointnents to Gade IV of all the pronotees  whether
wor ki ng agai nst cadre post or ex-cadre posts were contrary
to the Rules. In that situation where is the justification
after all the pronpotees are regularised by this  court, to
hold that only those who are regularised while working
against cadre posts, are to be given the benefit < of such
regul ari sati on towards seniority. Doing that would be wholly
arbitrary. The Tribunal itself observed: -

"We are conscious of the fact that deprivation  of
the benefits of seniority in respect of continuous
officiation in ex cadre posts may not be justified
or grounds of equity and discrimnation. But in the
present case, we are bound by the judgnent of the
Hon’ bl e Supreme Court and this Tribunal 1is not
conpetent to widen its scope to extend the benefit
of continuous officiation to incunbents who are not
covered by the said judgnment."

But on the basis of patently illogical reasoning the
Tribunal inmputed such a conclusion which "may not be
justified on grounds of equity and discrimnation" to this




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 9

Court on an erroneous interpretation of the judgnment in
Nar ender Chadha's case. The least we can say is that the
Tri bunal has acted in a wholly perverse and wayward manner
Thi s Court further noticed the enormty of t he
prejudi ce which was likely to be caused to the promptees in
case they were denied the benefit of their ad hoc service in
the follow ng words: -
"The enormity of the prejudice that is likely to be
caused to the petitioners and others who were
simlarly stituated can be denonstrated by setting
out the effect of stiking to the quota rule as
found in rule 8(1)(a) even though there has been a
del i berate devication from it. The result of
applying the quota rule would be as follows:
Petitioner No. 1 who was prompted to Grade 17 on
Novermber 6, 1965 would be junior to a direct
recruit of 1974 batch. Petitioner No. 3 who was
pronoted to Grade |V on March 22, 1966 woul d becone
juni or to a direct” recruit of 1979 bat ch.
Petitioner No. 6 who was pronoted to Grade |V post
in July 1, 1966 woul d becone junior to direct
967
recruits of 1982 batch. Petitioner No. 10 who was
promoted to Grade 1V on May 18, 1968 would becone
j uni or to direct recruits of 1982 bat ch.
Petitioners / Nos. 16 to 18 and 21 to 25 would
continue to be treated as ad hoc -appointees and
will be ‘junior to every body appointed till now
into the service as they cannot be fitted any where
even though they have put in 9 to 15 vyear of
service in Grade IV. These startling results ought
to shock anybody’s conscience. The only j ust
sol ution to this problem is - to treat t he
petitioners as persons duly —appointed to t he
Service with effect fromthe day on which they were
promoted to the G ade |V posts.
As observed in DR Nm IPSv. Union of India,
[1967] 2 SCR 325 when an officer has worked for a
long period as in this case for nearly fifteen to
twenty years in a post and had never been reverted
it cannot be held that the officer’s -continuous
officiation was a nmere temporary or local or -stop
gap arr angenent even though the or der of
appoi ntnent nmay state so. In such circunstances the
entire period of officiation has to be counted for
seniority. Any other view would be arbitrary and
viol ative of Articles 14 and 16(1) of t he
Constitution because the tenporary service in_ the
post in question is not for a short period intended
to nmeet some emergent or unforeseen circunstances.
Clause (b) of rule 9C of the Rule which deals with
t he guestion of seniority pr onot ees becomnes
irrelevant in the circumstances of this case as
regards the pronotees who have been holding the

posts froma long tine as stated above." [enphasis
suppl i ed]

This Court has, in sinple |anguage and plain words,

expressed its verdict in the ‘quote’ above. It needs no

clarification much less any interpretation. It only needed a
judicial-look which the Tribunal failed to do.
Regarding the pronpotees who were appointed in their
guota this Court observed as under: -
"W are aware that the view we are taking may upset
the inter se seniority between those pronptees who
were included in the Select List of 1970, 1982 and
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1984 and those who were included later on or who
have not been included at all till now The
exi stence of this possibility should not deter us
from adopting
968

a uniform rule in the case of all pronotees and
direct recruits to adjust the equities anmongst them
as regards their relative seniority in the light of
the violent departure made by the Governnment both
as regards direct recruitnents and pronotions which
it had to make every year under the Rules. The
prejudice which the pronotees included in the
Sel ect Lists mght suffer is marginal and has to be
i gnored. "

The above paragraph makes it further clear that this
Court intended to fix the seniority of the pronbtees on the
basis of continuous | ength of service irrespective of the
fact whether the length of service was against a cadre post
or an ex-cadre post. The pronotees included in the Select
List of 1970, 1982 and 1984 agai nst their quota vacancies
have been_ given seniority froman earlier date when they
started officiating in a Grade |1V job.

This Court has nowhere used the expression "cadre post"
or "excadre post" in the judgnent. Needless to say that
these words are the al'phabet of Service jurisprudence. 1In
Nar ender Chadha’'s case it was legally inpossible to nake any
di stinction on the basis of cadre or ex-cadre posts. In any
case if this Court intended to do so it woul d have done it
in clear terms. The word ‘post’ has been used by this Court
to indicate an appointnent, a job or a position to which a
person i s appoi nted.

We, therefore, allow the appeals, set aside t he
judgnent of the Tribunal and dism ss the applications filed
by the respondents before the Tribunal. The wit petition is
di sm ssed. There shall be no order as to costs.

V.P.R Appeal s all owed
Petition dism ssed.
969




