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ACT:

I ndi an Penal Code, 1860: ss. 34, 302 & 436-Ofences
under-Dyi ng declaration of deceased-Conviction of accused-
Validity of.

Evi dence Act, 1872: s. 32-Dying declarati on nade before
wi tnesses while suffering severe pain from grievous burn
i njuries-Wether truthful and reliable.

Crimnal Procedure  Code, 1973: s. 311-Police Oficer-
Whet her could be examned as court wtness-Wtness found
i ndependent, disinterested, trustworthy and reliable.

HEADNOTE:

The prosecution alleged that the accused-respondents
set fire to deceased’'s body and his shop after sprink ling
kerosene o0il, that on seeing the fire P. W. 4, 5 and 6
rushed to the place and put off the fire fromthe body of
the deceased who had come out of the shop abl aze, and that
C.W 1, the Assistant Sub-Inspector of Police, who was on
law and order duty also cane to the place of occurrence
si mul taneously and wi tnessed the incident. The deceased nade
a dying declaration before these witnesses stating that the
said two accused had set fire to his body after ~ pouring
kerosene. One of the accused was caught hold of by the
public red handed at the shop whereas the other accused fled
away. The O ficer-in-charge of Police Station was inforned
of the incident on the telephone. The deceased was renoved
to the hospital where he later died. Cases of nurder and
arson were thereafter regi stered agai nst the accused. P.Ws.
4 and 6 nade statements under s. 164 Cr. P.C. before the
Magi strate and deposed to the factum of dying decl aration
nmade by the deceased inplicating the accused.

The Sessions Court after considering the evidences of
PW 4 and CW 1 as well as the statenents recorded under
s. 164 C. P.C. accepted the dying declaration nmade by the
deceased and convicted the accused under s. 302 read with s.
34 1.P.C. and sentenced themto
1039
rigorous inprisonment for life. They were further convicted
and sentenced under s. 436 read with s. 34 |.P.C

The High Court on appeal, however, found that the
prosecution had failed to prove beyond doubt the offences




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

for which the appellants were charged, that the entire
evidence in the case was circunstantial as there was no eye
witness to the occurrence, that the evidence of PPW 4 as to
the dying declaration was wholly unreliable, and therefore,
set aside the conviction and sentence passed against the
accused.

The appeal by the State to this Court was opposed by
the accusedrespondents contendi ng that there was no evi dence
to show that the deceased made the dying declaration and
even if such a decl aration has been made the sane havi ng not
been corroborated cannot be taken into consideration in
convi cting them

Al'l owi ng the Appeal, the Court,

N

HELD: The accused were rightly convicted by the
Sessions Court. The prosecution has proved beyond reasonabl e
doubt the charges franed against them The order of
acqui ttal passed by the H gh Court is, therefore, liable to
be set aside. [1048(Q

The 'dying decl aration nade by the deceased while he was
suf fering severe pain from ~grievous injuries clearly
inmplicating the two accused persons as his assailants is
truthful and reliable. [ 1048E]

The eye wtnesses, P. W. 4, 5 and 6 and CW 1 had
undoubtedly arrived at the place of occurrence imredi ately
on seeing the fire. / They had seen that the shop was abl aze
and there was fire on the person of the deceased. Then there
is the specific evidence of PW 4and CW 1 that the
deceased was crying a lot in pain due to burninjuries and
that he stated clearly that ~the accused persons poured
kerosene on himand set fire to his body. There are also the
statements of P.W 4 and 6 made under s. 164 C. P.C. to the
effect that the deceased made a dying declaration. P.W 2,
who held post nmortemon the body of the deceased has stated
in his evidence that a person sustaining burn injuries of
such nature may have been conscious- for sone time before his
death. It cannot, therefore, be ruled out that the deceased
was conscious in spite of the ‘burn injuries on his person
and he could speak and nake dying declaration as testified
to by PW 4 and CW 1. [1046A-D; 1045E]

There is no infirmty in the action of the Sessions
Court treating
1040
C.W 1 as a court witness. It has assigned cogent reasons as
towhy P.W 1 was examined as a court witness under the
provisions of s. 311 C. P.C. He has been found an
i ndependent and disinterested witness, to be reliable and
trustworthy. He was an inportant w tness of the case and his
exam nation was for the just decision of the case.’ Hs
evidence has full corroborations wth another independent
and distinterested witness, P.W 4, who was also found to be
trustworthy and reliable. The evidence of C W 1 cannot,
therefore, be underestinmated merely because he was a police
of ficer. [1046E-(Q

The Court of appeal has acted illegally in discarding
the evidence of PW 4 as well as his statenment recorded
under s. 164 C. P.C. There is no criticismregarding the
evi dence of this witness on behalf of the respondents as to
why his testinony regarding the dying declaration shall not
be taken into consideration. [1044H, 1045A- B]

There is also the testinmony of PW 4 and CW 1 that
one of the accused was caught hold red handed at the spot
and was detained by the public while the other fled away
fromthe place of occurrence. [1043F- G

Al these lead to the only conclusion that the two
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accused persons poured kerosene in the shop as well as on
the deceased and set themon fire [1047C D]

Ramat h Madho Prasad & Ors. v. State of Madhya Pradesh,
AR 1953 SC 420; Khushal Rao v. State of Bombay, [1958] SCR
552; Kusa & Os. v. State of Oissa, AIR 1980 SC 559 at 562
para 9; State of Assamv. Miai zuddi n Ahmed, [1983] 2 SCC 14
at 19 para 10; and Jayaraj v. State of Tam | Nadu, AR 1976
SC 1519 at 1522 para 16 referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
271 of 1986

Fromthe Judgnment and Oder dated 31.1. 1985 of the
Gauhati Hi gh Court in C. A No. 66 of 1983.

S. K. Nandy for the Appellant.

R K Garg, ~Sunil- K Jain and Vijay Hansaria for the
Respondent's.

The Judgrment of the Court was delivered by
1041

B.C. Ray, J. This appeal by special |eave is against
the judgnment and order passed in Crimnal Appeal No. 66 of
1983 by the H gh Court of Gauhati acquiting both the accused
respondents from the charges under Sec. 302 read with Sec.
34 1.P.C. as well as under Sec. 436 read with Sec. 34 of
I ndi an Penal Code, 1860.

The prosecution' case in short is that on 2nd Novenber,
1978 at about 7 p.m two accused respondents Mihi m Chandra
Bar kat aki and Dulu Dutta cane together to the shop of Nagen
Dey since deceased and sprinkled and poured kerosine oil in
the shop as well as on the person of Nagen Dey and then set
fire. Imediately fire caught and spread  over the shop as
well on the body of Nagen Dey. The shop was a GQuliam
(grocery) shop where rice, Dahl, ~soap, nmustered oil
kerosine oil, etc goods were sold and situate at Na-Ali Road
of Jorhat Town in front of Ms Baruah Printers. Nagen Dey
cane out of the shop house with ablazing condition all over
his body. The witnesses Arun Barua, Prabin Barua and Kiron
Sai kia on seeing the fire rushed to the place of occurrance
and put off the fire from the body of the Nagen Dey but
Nagen Dey suffered extensive burnt injuries all over  his
body. Pradip Jyoti Sarnmm, Assistant Sub-Inspector of Police
al so cane to the place of occurrence a few m nutes | ater and
he also wtnessed the fire on the person  of Nagen Dey as
well as in the shop of Nagen Dey. Prosecution case is,
further, that Nagen Dey made a dying decl arati on before the
Wi tnesses stating that the two accused persons nanely Mihim
Barkataki and Dulu Dutta set fire on his body after pouring
kerosine oil. It was also the prosecution case that both the
accused were found at the place of occurrence and public
caught hol d of the accused Muhi m Barkataki red handed at the
shop of occurrence whereas other accused Dulu Dutta fled
away. Injured Nagen Dey was imrediately renoved to Jorhat
Cvil Hospital for treatnent, but he died at the hospital.
Accused Muhi m Bar kat aki was handed over to the Police by the
witness Pradip Joyti Sarmm, Assistant Sub-Inspector of
Police. The information of the incident was received over
tel ephone message at 7.15 p.m by the Oficer-Incharge of
Jorhat Police Station who recorded an entry in the Genera
Diary being GD. Entry No. 47 dated 2.11.1978 at 7.15 p. m
The Town Sub-Inspector Sri  P. Khatoniar was imediately
deputed to nwake local investigation on the spot. Sri P
Khat oni ar made enquiry and investigation locally at the
spot, arrested accused Muhim Barkataki at the spot and
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returned to police station. He then inforned the facts of
occurrence to the Oficer-incharge of the Police Station who
recorded the sane under GD. Entry No. 50 at 8.10 p.m On
3rd November, 1978 at about 7 a.m one Sri
1042
Montu Ch. Dey, nephew of deceased Nagen Dey | odged Ejahar
(Ext.5) with Jorhat Police Station. Thereafter rmurder and
arson cases have been registered agai nst Mihi m Bar kat aki and
Dulu Dutta. Investigation was carried on by Shri Prafulla
Kumar  Khat oni ar . The Investigation Oficer f or war ded
Wi tnesses Arun Barua, and Kiran Saikia to the court for
recording their statenments under Sec. 164 of the Crim nal
Procedure Code. The Judicial Magistrate Shri Dharyya Saikia
recorded the statenments of these two witnesses on 7.11.1978.
The Sessions Judge found that the nessage received over
tel ephone was an information relating to comm ssion of
cogni zabl e of fence and same was entered into General Diary
of the ~Police Station as Entry No. 47. On the basis of this
information the investigation of the case was entrusted to
the Town ' Sub-1nspector Shri -~ Prafulla Kumar Khatoniar wth
the recording of General Diary Entry No. 47 and the
I nvestigating Oficer fairly progressed with t he
investigation in that very night. Subsequent information of
Montu Chandra Dey on 3rd Novenber, 1978 are nothing but
statenents during /'the course of investigation and as such
those are hit by Sec.” 162 of the Crimnal Procedure Code. It
has, therefore, been held that Exhibit- 5 cannot be

recogani zed as the First I nformati on Report of the
occurrence. The GCeneral Diary Entry No. 47 which is proved
as Ext. 7(1), is the First Information “Report of the

occurrence.

The Sessions Judge duly considered the evidences of
P.W 4 Arun Barua and CW 1 Pradip Joyti Sarna as well as
the statements under Sec. 164 recorded by the Judicia
Magi strate, PPW 8 on 7.11.1978 and accepted the 'dying
decl aration nade by the deceased Nagen Dey inplicating the
accused Muhim Barkataki and Dulu Dutta as pouring kerosine
oil on his body and setting fire to his person. P.W 6 Kiran
Sai kia also stated in his statenment wunder Sec. 164 of
Crimnal Procedure Code before the Judicial Magistrate, that
Nagen Dey, deceased nmade a dying declaration that these two
accused persons sprinkled kerosine over the body of the
deceased Nagen Dey and then set fire to him These wi tnesses
al so proved that the accused Mihi m Bar kat aki was caught hol d
of red handed at the place of occurrence whereas Dul u Dutta
fled away fromthe place. The Sessions Judge, therefore,
convicted both the accused under sec. 302 read with Sec. 34
of the Indian Penal Code and sentence them to rigorous
imprisonment for |ife. The accused persons were further
convi cted and sentenced under Sec. 436 read with Sec. 34 of
the Indian Penal Code and they were sentenced to suffer
rigorous inprisonment for 5 years each. Both the sentences
shall run concurrently.
1043

Against this judgrment and order of conviction and
sentence the accused person preferred an appeal being
Crimnal Appeal No. 66 of 1983 in the H gh Court of Gauhati.
The Hi gh Court proceeded on the footing that entire evidence
in the case was circunstantial as there was no eye w tness
to the occurrence and the clinching circunstances in which
the case according to the prosecution is proved are the
circunstances relating to the dying declaration. The | earned
Judges held that the evidence of P.W 4 Arun Barua who
deposed to the dying declaration was wholly unreliable as
there was serious infirmty in his evidence as he disputed
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his statement nade to the Police that the three persons used
to drink liquor and play cards which fact as we have
observed, is very material to cast a serious doubt on
prosecution version itself. The |earned Judges therefore,
held that the prosecution failed to prove beyond doubt the
of fences for which the appel l ants were charged. The
conviction and sentence passed against the accused persons
was set aside and the appeal was all owed.

There is no dispute that the shop of deceased Nagen Dey
situated by the side of Na-Ali Road was set on fire and fire
was al so set on the person of Nagen Dey by pouring kerosine.
Eye witnesses P.W 4-Arun Barua, P.W 6-Kiran Saikia and
P.W 5-Prabin Barua canme to the place of occurrence
i Mmediately on seeing the fire. It is also evident fromthe
evidence of P.W 4 that he and Kiran Sai kia who was in the
shop of P.W 4 both cane together at the place of occurrence
and they tried to put out the fire by throwing dust on the
body of Nagen Dey who was on fire by tearing off his dress
and Kiran Saikia put the clothing on the person of deceased
Nagen Dey. It is also in the evidences of PW 4 and CW 1
Pradip Joyti Sarma, Assistant Sub-Ilnspector, Police that the
deceased Nagen Dey nade a dying declaration to the effect
that the accused persons Mihim Barkataki and Dulu Dutta
poured kerosine oil in ~his shop and sprinkl ed kerosi ne oi
on his person and/'then set on fire. It is also evident from
the depositions of P.W 4 and CW 1 that the accused Mihim
Bar kat aki was caught hold red handed on the spot and he was
det ai ned there by the public while Dulu Dutta fled away from
the place of occurrence. It is also evident fromthe G D
Entry No. 47 i.e., telephonic nmessage received at the Jorhat
Police Station at about 7.15 p.m on the date of occurrence
that the said two nen set fire to the person of Nagen Dey,
deceased as well as to his Guliamal shop which is in front
of Baruah Printers after pouring kerosine oil. One of the
accused persons was caught “hold of by local rija (public)
while it was i nformed that Shri P.K  Khatoniar was

investigating for local investigation after giving al
entries in the diary.

1044

This is proved by Investigation Oficer P.W 7 and marked as
Ext.7(1). It also appeared that imediately -after the

enquiry and investigation into the incident  the Town Sub-
I nspector Shri Khatoniar returned to the Police Station and
informed that Mihim Barkataki and Dulu Dutta entered in-the
Gul i amal shop of Nagen Dey which was in front™ of ~Barua
Printers of Na-Ali and poured kerosine oil kept in-the shop
for sale and set fire on it and as a result the Guliama

shop was burnt. Nagen Dey was the owner of the shop who al so
was set on fire. It was also recorded in the G D.. Entry that
Muhi m Bar kat aki who was caught hold of at the place by the
| ocal people has been sent to the police station. “This G D.
Entry No. 50 was proved by PPW 7 and it was marked as Ext.
7(2). It also appears that the witnesses P.W 4-Arun Barua,
P.W 5-Prabin Barua, P.W 6-Kiran Saikia and C. W1-Pradip
Joyti Sarnma who was on duty on that Na-Ali locality at that
tinme arrived at t he pl ace of occurrence al nost
si mul taneously and all of themfound Nagen Dey out of his
shop in a conplete ablazing state all over his body. It also
appears from evidences of these three w tnesses Arun Barua,
Kiran Sai kia and Pradip Joyti Sarma that the injured Nagen
Dey was conscious and was crying out due to burning pain. It
was al so their evidence that the deceased Nagen Dey made a
dyi ng declaration at the place of occurrence inplicating
accused Muhi m Bar kat aki and Dulu Dutta as his assailants. It
is also evident from Exts. 3 and 4 that the Judicia
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Magi strate Shri Dharyya Saikia (P.W 8) recorded the
statenments of Arun Barua (P.W 4) and Kiran Saikia (P.W 6)
on 7.11.1978 wunder Sec. 164 of the Crimnal Procedure Code
stating about the dying declaration nade by the deceased
Nagen Dey inplicating that Mihim Barkataki and Dulu Dutta
had set fire on him P.W 4 Arun Barua also in his evidence
clearly testifies to this dying declaration made by the
deceased Nagen Dey. O course PPW 6 Kiran Saikia tried to
contradict his statenment made before the Police as well as
before the Judicial Magistrate as to the dying declaration
made by the deceased Nagen Dey. He admtted in his
exam nation-in-chief that he nade a statenent about this
i nci dent before the Magi strate of Jorhat Court. Exhibit 4 is
his statement and Ext. 4 (2) is his signature. He further
stated that the Magistrate has recorded his statenment. But
in cross-exam nation he contradi cted hinmsel f by saying that
he was tutored by the police to say so before the

Magi strate. Even if° his statement is not taken into
consi deration there  is a clear statenent of PW 4 Arun
Barua before the Magistrate (Ext. 3) as well as his

deposition which clearly corroborates his statenent before
the Magistrate about the dying declaration nade by the
deceased inplicating the  two accused persons as his
assail ants. The court of -appeal bel ow has acted

1045

illegally in discarding the evidence of P.W 4 as well as
his statement recorded under Sec. 164 of the Crimna

Procedure Code by the Judicial Mgistrate on the flinsy
ground that it was not reliabl e because he contradicted his
statenment made before the Police that these three persons
(the two accused and the deceased Nagen Dey) used to take
liquor and play cards. Mreover CW 1 Pradip Jyoti Sarnma
who cane to the place of occurrence a fewmnm nutes after the
arrival of P.W 4 and P.W 6 at the place of occurrence has
stated in his evidence that he saw the body of the deceased
under fire and the deceased is crying out of burnt pain. He
inmplicated in his dying declaration that Mihi m Barkataki and
Dulu Dutta had set fire on his person after pouring kerosine
oil on him He also stated that at the place of occurrence
he found that the accused Mihi m Barkataki was caught by the
public and he was being assaulted. He further stated that to
save Muhim Barkataki from assultant he handed himover to
the Police Constable who was with him He al so deposed that
Nagen Dey has sense and he was speaki ng. There was no cross-
exam nation of this witness as to the dying declaration made
by the deceased. This witness further stated that he came to
the Thana in the night and told the inspector about the
incident. He also stated that he did not know whether O C

recorded this in the General Diary or not. P.W 2 Dr.
Ji bakanta Borah who hold post-nortumon the body of the
deceased has stated in his evidence that a person sustaining
burnt injuries of such nature may have consciousness for
some time before death. It cannot, therefore, be ruled out
that the deceased Nagen Dey was conscious in spite of the
severe burnt injuries on his person and he could speak and
could nake dying declaration as testified to by the
witnesses PW 4, and CW 1. It has been tried to be urged
before us by the | earned counsel on behalf of the
respondents that there is no evidence to show that the
deceased Nagen Dey nade a dying declaration as has been
all eged as the General Diary Entry was not produced to show
such statenent of C W 1 about the dying declaration
recorded therein. Moreover even if such a dying declaration
has been nade the same being not corroborated cannot be
taken into consideration by the court 1in convicting the
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accused respondents. It has been further submtted that the
court of appeal below rightly discarded the alleged dying
decl aration as being not corroborated by any other evidence
and duly acquitted the accused persons.

We have consi dered and apprai sed thoroughly the
evi dence on record and on an overall assessnent of the same,
we hold that the prosecution has proved beyond reasonabl e
doubt, the charges franed

1046
against them The order of acquittal passed by the High
Court is liable to be set aside for the reasons stated here

after. Firstly, eye witnesses P.W. 4, 5 6 and CW 1
undoubtedly arrived at the place of occurrence inmredi ately
on seeing the fire in the grocery shop of the deceased Nagen
Dey at about 7 p.m on 2.11.1978. Al these witnesses have
seen that the shop i s ablaze and there is fire on the person
of Nagen Dey. It is also the specific evidence of P.W 4
Arun Barua and CW 1 Pradip Jyoti Sarma, A.S.1. at Jorhat
Pol i ce Reserve deputed by the Jorhat Thana at Jorhat Town in
| aw and order duty on that day. Al these eye witnesses P.W
4 and C W 1 also stated that Nagen Dey was crying a lot in
pain out of burnt injuries and he stated clearly that the
accused persons Mihim Barkataki and Dulu Dutta poured
kerosine oil on him and set fire on his body. So far as
depositions of P.W 4and CW 1 are considered there is no
cross-exam nation on / this point. Further nore, P.W 4 and
P.W 6 nade statenments Exts. 3 and 4 under Sec. 164 of
Criminal Procedure Code before the Chief Judicial Magistrate
of Jorhat (P.W 8) to the effect that the deceased Nagen Dey
made a dying declaration inmplicating the accused persons as
his assailants. This recording of the statements of P.W 4
and PPW 6 was proved by the deposition of the Addl. Chief
Judicial Mgistrate at Jorhat, Shri Dharyya Saikia (P.W 8).
O course, P.W 6 Kiran Saikia tried “to contradict his
statenment nade before the Chief Judicial Mgistrate. As
regards the evidence of C W 1 it has been tried to be
contended that his statement before the O C. of the Police
Station that the deceased nmade a dyi ng decl arati on'cannot be
accepted as there is nothing to show that this was recorded
in the GD Entry. This statenent cannot  be _accepted
i nasmuch as the | earned Sessions Judge has assigned cogent
reasons as to why Pradip Jyoti Sarma was exam ned as a court
wi tness under the provisions of Sec. 311 of the Code of
Crimnal Procedure. It has been clearly found that Shr
Sarma was an i ndependent and disinterested witness and he
was found to be reliable and trustworthy. [t has been al so
found that Shri Pradip Jyoti Sarma is an inmportant w tness
of the case and his exam nation was for the just decision of
the case and his evidence has full corroboration ‘with
anot her i ndependent and disinterested w tness nanmely ' Arun
Barua who is also found to be trustworthy and -reliable
wi tness. The evidence of Shri Pradip Jyoti Sarma cannot be
under-estinmated nmerely because he is a police officer. The
Sessi ons Judge also stated in his order that the reasons for
examning him as a court wtness had been elaborately
recorded in the order-sheet dated 17.2.1982 and 22. 3. 1983.
Therefore, considering this finding of the Sessions Judge we
hold that there is no infirmty in the findings of the
Sessions Judge in treating Pradip Jyoti

1047

Sarma as a court witness under the provisions of Sec. 311 of
the Code of Crimnal Procedure. There is no criticism
regarding the evi dence of P.W 4 on behalf of the
respondents as to why his testinmony regarding the dying
decl aration shall not be taken into consideration apart from
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the evidence of CW 1 Pradip Jyoti Sarma. Moreover it is
evident from Exts. 3 and 4, the statenents of P.W. 4 and 6
recorded under Sec. 164 of the Code of Crimnal Procedure by
the Addl. Judicial Mugistrate, Jorhat on 7.11.1978 that
these two wtnesses P.W. 4 and 6 clearly stated about the
dyi ng declaration nmade by Nagen Dey inplicating both the
accused as his assailants. Along with this testinmony of P.W
4 and CW 1 that Muhi m Barkat aki was caught hold red handed
on the spot and was detained by the public while Dullu Dutta
fled away fromthe place of occurrence. Al these clearly go
to prove the prosecution case beyond any reasonable doubt
and it leads to the only conclusion that these two accused
persons poured kerosine oil in the shop as well as sprinkl ed
kerosine oil on himand set fire on the deceased as well as
to the shop. It has been tried to be contended that the
dyi ng declaration as referred to by P.W 4 in his deposition
has not been corroborated by any independent witness and as
such the same cannot ~ be relied wupon in convicting the
accused. I'n support of this submi ssion reference has been
nmade to the decision reported in Ramath Madho Prasad & Os.
v. State of Madhya Pradesh, A IR 1953 S.C. 420 wherein it
has been observed:
"It is settled lawthat it is not safe to convict
and accused nerely on the evidence furnished by a
dyi ng declaration wthout further corroboration
because such a statement is not made on oath and
is not subject to cross-exanm nation and because
the maker ‘of it might be mentally and physically
in a state of confusion and nmght be well draw ng
upon his imagination while he was naking the
declaration. It i's in this light that the
di fferent dying declaration nade by the deceased
and sought to be proved in the case have to be
consi dered. "
Thi s observation has been overruled being in the nature of
obiter dicta by this Court in a -subsequent decision in
Khushal Rao v. State of Bonbay, [1958] S.C. R 552. The sane
view was taken by this Court in the case of Kusa & O's. v.
State of Orissa, A lI.R 1980 S.C. 559 at 562 para 9. It is
pertinent to refer to the observation of this Court on this
point made in State of Assamv. Miaizuddi n Ahned, [1983] 2
S.C.C. 14 at 19 para 10 which are in the follow ng terns:
1048
"Thus, the lawis now well settled that there can
be conviction on the basis of dying-declaration
and it is not at all necessary to  have a
corroboration provided the court is satisfied that
the dying declaration is a truthful dyi ng
declaration and not vitiated in any other manner."
It has been observed by this Court in Jayarajl v. State of
Tam | Nadu, A l1.R 1976 S.C 1519 at 522 para 16 which
reads:
"When the deponent (while maki ng his' dying
decl aration) was in severe bodily pain (because of
stab injuries in the abdoman) and words were
scare, his natural inmpulse would be to tell the
Magi strate, without wasting his breath on details
as to who stabed him The very brevity of the
dyi ng declaration, in the «circunstances of the
case, far frombeing a suspicious circumnstance,
was an index of its being true and free fromthe
taint of tutoring, nore so when the substratum of
the dying declaration was fully consistent wth
the occul ar account given by the eyew tness."
In the instant case we have carefully considered the
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evidences of P.W 4 as well as of CW 1 and we are clearly
of the opinion that the deceased Nagen Dey nade the dying
declaration in question clearly inplicating the two accused
persons as his assailants. The dying declarati on nade by the
deceased while he was suffering severe pain fromgrievous
injuries is truthful and reliable. Therefore, on an overal
as sessnent of evidences recorded particularly the evidence
of PW 4 and CW 1 and also the statements recorded under
Sec. 164 of Crimnal Procedure Code Exts. 6 and 4, we find
that the charges under Sec. 382/34 and Sec. 436/ 34 of the
I ndi an Penal Code, 1860 has been proved by the prosecution
beyond reasonabl e doubt against the two accused persons.
They were rightly convicted by the Sessions Judge and
sentence to rigorous inprisonnment for Iife under Sec. 302/ 34
I.P.C. and also to rigorous inprisonment for 5 years under
Sec. 436/34 of the Indian Penal Code. Both the sentences
will run concurrently. The judgment and order of acquitta
passed by the High Court 1is hereby set aside and the
j udgrment and order of conviction and sentence awarded by the
Sessions Judge is hereby affirmed. Let warrant of arrest
i ssue forthwith against the accused for serving out the
sent ence.

P.S. S Appeal al | owed.
1049




