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I ndi an Penal @ Code-Chal |l engi ng conviction by the Hgh
Court under section 302 read with section 34, Indian Pena
Code, after acquittal by trial court.

HEADNOTE

This appeal was directed against the judgnment of the
Madhya Pradesh Hi gh Court, setting aside the order of the
trial court acquitting the “appellants, and convicting them
under section 302 read with section 34 of the Indian Pena
Code and sentencing each of themto undergo inprisonnent for
life.

The prosecution case was that on 4.1.1982 Ram Pratap
Si ngh deceased had gone to Collectorate, Panna where he
noti ced that Om Prakash and Raghvendra, who were ininical to
him were shadowing him in the Collectorate. He requested
Raj endra Si ngh PW 14, Chhotey Bhaiya. PW5, and Mohd. Tohid,
PW 16, to acconpany himon his return journey as he sensed
danger to his life, and sent Tohid to purchase bus tickets
with a direction that he should neet himat the octroi tol
barrier on the Ajaigarh Road from where he proposed to take
the bus. Thereafter, he alongwith Rajendra Singh, PW14 and
Chhotey Bhaiya. PW 15, proceeded to Chungi Chowki (octro
Post) on the Ajaigarh Road. Wiile they were waiting for
Tohid, Ram Pratap Singh went for drinking water froma well
nearby. When he was just in the process of drinking water,
gun shots were fired towards him causing injuries to him
Upon this, he ran towards his associates and fell down near
Raj endra Singh and Chhotey Bhaiya. The prosecution further
all eged that on hearing the gun shots, Rajendra Singh and
Chhot ey Bhaiya saw the appellant Brajendra arned with a.315
rifle and Awadesh armed with a 12 bore gun running away.
Raj endra Singh and Chhotey Bhaiya, armed with a rifle and a
gun respectively, fired shots towards the assailants and the
assailants also fired towards them

On hearing gun fire, V.P. Pathak, Sub-Inspector of
Police, PW 20, rushed to the spot with Constable Lakhan
Singh, PW 12. Rajendra Singh, PW 14 gave himinfornmation
about the incident, which was recorded by him (Dehati
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Nal i shi Ex. P. 12 at 3.10 P.M) V.P. Pathak,

514
sent the Dehati Nalishi to Kotwali Panna through Lakhan
Si ngh, Constabl e, for recording the first information

report. Pathak, sub-inspector then prepared the panchnama
and spot map Ex P. 17 on the sane day.

A charge-sheet was submitted against five accused
persons, including the two appellants Brajendra and Awadesh
for trial for offences wunder section 312 read with section
34 and section 307 read with section 34 of the Indian Pena
Code. The Trial Court disbelieved the testinmony of the two
eye-w tnesses, Rajendra Singh, PW14 and Chhotey Bhaiya, PW
IS, and referring to a nunber of circunstances which nade
the prosecution story doubtful, acquitted the accused. On
appeal by the State Governnent, the H gh Court disagreed
with the reasons recorded by the Trial Court, and placing
reliance on the testimony of the eye-witnesses, i.e..
Raj endra Si ngh and Chhotey Bhaiya, allowed the State appeal
set aside the acquittal of the appellants and convicted them
under section 302 read w th section 34 of the Indian Pena
Code and —awarded a sentence of life inprisonment to each of
them The appellants appealed to this court against the
deci sion of the Hi gh Court.

Al'l ow ng the appeal ; the Court,

N

HELD: The Hi gh Court on an appraisal of the evidence
cane to the conclusion that the prosecution had proved its
case beyond all reasonable doubt. It referred to a nunber of
decisions of this Court in considering the scope of its
jurisdiction in interfering with an order of acquitta
passed by the trial court, but while applying the
principles, it failed to appreciate that the view taken by
the trial court was reasonable ~and plausible. . Wile
consi dering an appeal against acquittal, the High Court
must, in appreciating the evidence, keep in mnd that if on
apprai sal of evidence and considering relevant attending
circunstances it is found that two views are possible, one
held by the trial court for acquitting the accused, and the
other, for ~convicting the accused, in such a situation, the
rule of prudence should guide the Hi gh Court not to disturb
the order of acquittal made by the trial court. Unless the
conclusions of the trial <court drawn on the evidence on
record are found to be unr easonabl e, perverse of
unsust ai nabl e, the Hi gh Court should not interfere withthe
order of acquittal. The H gh Court in this case nade an
attenpt to explain away the infirmties in the testinony of
the eye-witnesses in setting aside the order of ‘acquittal.
The High Court disregarded the rule of judicial prudence in
converting the order of acquittal to conviction, and
conmitted error in interfering with the order of acquittal.
[519G H, 520A- B]

515

The first information report, Ex. P. 12, showed that
the occurrence took place at 14.15 hours while the report
was | odged at 15.10 hours. The evidence on record and the
attendi ng circunstances indicated that the first information
report was not |odged at 15.10 hours; instead it was | odged
at about 17.00 hours. The testinony of Rajendra Singh, PW
14, regarding the lodging of the first information report
was contradictory. The statenent of V.P. Pathak, PW20, the
investigating officer, clearly indicated that the first
information report was witten after 17.00 hours and it was
not recorded at the time it purported to have been | odged.
There were material contradictions in the testinony of
Raj endra Singh PW14 and the investigating officer. Since
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the Sub-Inspector, the District Magi strate and the
Superi ntendent of Police had reached the place of occurrence
within a few mnutes of the incident, the delay in |odging
the first information report was highly suspicious. Wiy this
del ay when all officers and the eye-w tnesses were present
at the spot, and the police station was at a distance of two
furlongs? The obvious reason appeared to be that the nanes
of the assailants were not known, as nost |likely, the eye-
wi tnesses had not seen the assailants and they were not
present at the scene of the occurrence. In all |ikelihood,
they arrived at the scene after the incident, and since the
nanes of the assailants were not known, the F.I.R was
lodged with delay after deliberation. This view finds
support from the testinony of Tohid PW 16 and other
circunstances. There were nmaterial contradictions in the
statements of the three wi tnesses Rajendra Singh PW 14,
Chhotey Bhaiya, PW15 and Tohid, PW16, and in view of the
sane and, « further in- view of the discrepancy regarding the
delay in the lodging of the first information report, it was
apparent that till the first information report was | odged,
nobody knew who the assailants were and that was why
Raj endra Si ngh coul d - not di sclose the nanes of the
assailants to Tohid on his arrival at the scene of
occurrence after he had been sent to bring the- bus tickets.
[ 520H;, 521A-C. E; 522H; 523A]

The prosecution relied upon the recovery of the two
enpty cartridges to connect the appellants wth the
conmission of the ‘crime. The recovery of  these enpty
cartridges was not . nade on~ 4.1.1982; instead, these
cartridges were recovered on - 5.1.82, although the spot nmap
of the scene of occurrence was prepared on 4.1.82 itself. It
was interesting to note that the spot where these cartridges
were recovered was shown in the spot - map prepared on 4.1.82
al t hough the recovery was nade on S.1.82. The witnesses in
whose presence the recovery —of the cartridges was made had
not supported the prosecution. Mreover, it was the admtted
case of the prosecution that there was an exchange of fire
fromboth sides-by the assailants and by Rajendra Singh and
516
Chhot ey Bhai ya-but no other cartridges were recovered by the
Investigating officer. The investigating officer did not
take into possession the licensed rifle and gun of
Raghavendra Singh and Awadesh, nor was any effort nmade to
secure the evidence of the ballistic expert to prove that
the enpty <cartridges had been fired from the  respective
weapons. These circunstances indicated that the enpty
cartridges were not recovered; instead, the investigating
of ficer had pl anted those cartridges to  support. the
prosecution case. [523B-E]

On the evidence on record, it was apparent that the
Chungi Chowki (octroi toll barrier) was nmanned- by the
enpl oyees of the Municipal Board, who were present at the
spot, and in addition to them there was Hone Guard office
adjacent to the toll barrier and there were residential
houses near the barrier and the place of occurrence was a
busy public place. It cane into evidence that |arge nunber
of persons had gathered at the scene of occurrence, but no
enpl oyee of the toll barrier or Home Guard once or |oca
resident came forward to support the prosecution case. The
District Magistrate, the superintendent of Police and ot her
officers had also reached the spot within mnutes of the
incident, but none of them entered the wtness box to
support the prosecution case. The prosecution produced Uda
Singh PW 17 and Kali Charan PW19, who were residents of
Uttar Pradesh and close relatives of the deceased. Their
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presence at the scene of occurrence as highly doubtful and
their testinony was not free fromdoubt as they were highly
i nterested persons. The trial court rightly discarded their
testinony as their statements had been recorded by the
police after tw nonths of the occurrence. without there
bei ng an explanation for the delay. [523F-H, 524A- B]

The injuries nmentioned in the testinony of Dr. Jain who
had carried out the post nortem exam nati on of the dead body
of Ram Pratap Singh, could not be caused in the manner and
fromthe place where the assailants were alleged to be
present at the time of firing, and the sane were
inconsistent with the testinony of the eye-w tnesses and the
site plan. The trial court had discussed this question at
length and the Court agreed with the findings of the tria
Court. In the opinion of the doctor, the person who caused
injuries to the deceased was at a higher level than the
deceased; this was wholly inconsistent with the testinony of
the eye-wi tnesses. Though nedical expert’s opinion is not
al ways final ~and binding, in this case, it corroborated the
ot her cir'cumstances which indicated that the eye-w tnesses
had not seen the actual occurrence. [524B; 525E-H
517

The prosecution had failed to prove its case beyond al
reasonabl e doubt and the H gh Court <committed error in
interfering with the trial court’s order of acquittal. Oder
of the H gh Court and the appellant’s conviction were set
aside and order of the trial court-was restored and the
appel l ants were acquitted. [526A-B]

G B. Patel & Anr. v. State of Maharashtra, [1979] 2 SCR
94 and Sheo Swarup v. King. Enperor, A |l.R 1934 PC 227.

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION:- Crimnal Appeal No.
537 of 1986.

Fromthe Judgnent and order dated 3.9.1986 of the
Madhya Pradesh H gh Court in Crimnal Appeal No. 936 of
1983.

Raj i nder Singh, Ranjit Kumar, - N. Jain, —and Wasim A.
Qadri for the Appellants.

Ura Datta and T.C. Sharnma for the Respondents.

The Judgrment of the Court was delivered by

SINGH, J. This appeal is directed against the judgnent
of the Madhya Pradesh High Court dated 3.9.1986 setting
aside the trial court’s order acquitting the appellants
herein and convicting them for offence under Section 302
read with Section 34 of the Indian Panel Code and sentencing
each of themto undergo inprisonnent for life.

The prosecution case in brief is that on 4.1.1982 Ram
Pratap Singh deceased resident of village Kharonii P.S.
Ajaigarh, District Panna had gone to Collectorate Panna to
file reply to a show cause notice issued to himfor the
cancel lation of his gun licence. Wile he was at the
Col l ectorate he noticed On Prakash and Raghvendra who were
inimcal to him were shadowing himin the Collectorate. He
requested Rajendra Singh PW 14, Chottey Bhaiya PW15, and
Mohd. Tohid PW16 to acconpany himon his return journey as
he sensed danger to his life. RamPratap Singh the deceased
sent Tohid to purchase tickets for Bus with a direction that
he should neet him at the octroi Toll barrier on the
Ajaigarh Road fromwhere he proposed to take the Bus,
thereafter the deceased along with Rajendra Singh, PW 14,
and Chhot ey Bhaiya PW 15 proceeded on foot to Chungi Chowki,
(octroi Post) situate at about two furlongs away fromthe
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Coll ectorate on the Ajaigarh Road. Wile the deceased,
Raj endra Si ngh and
518
Chhotey Bhaiya were waiting for Tohid near the octroi Post
one bus arrived, but the deceased told Rajendra Singh and
Chhotey Bhaiya not to travel by that bus as he had
apprehensi on that Raghvendra and his associates nmay be
inside the bus. Wiile they were waiting for Tohid, the
deceased went for drinking water froma well which was near
the road at the octroi Post. After drawing the water from
the well while the deceased was in the process of drinking
water at that precise nonment gun shots were fired towards
himfrom the Northern side fromthe Bari boundary, causing
infjuries to himin his chest and hand. On receipt of
injuries the deceased ran towards his associates and fell on
a takhat near Rajendra ~Singh and Chhotey Bhaiya. The
prosecution further alleged that Rajendra Singh and Chhotey
Bhai ya on hearing the gun shot saw the appellant Brajendra
armed with a.315 rifle and Awadhesh arned with a 12 bore
gun runni'ng” away along wth an other person named Kail ash
who was also-arned with a gun. Rajendra Singh PW14 who was
armed with a. 275 rifle and Chhotey Bhaiya was armed with a
12 bore gun fired shots towards the assailants. The
assailants also fired towards them but. they escaped. On
hearing the gun shot fire V.P. Pathak, Sub-Inspector of
Police PW 20 acconpanied by Constabl e  Lakhan Singh PW12
rushed to the 'spot. Rajendra Singh PW 14 gave him
i nformati on about the incident which was recorded by Pathak
(Dehati Nalishi Ex.. P. 12 at 3.10 p.m). V.P. Pathak, the
Sub- I nspector sent the Dehati~ Nalishi to Kot vali Panna
through Lakhan Singh, Constable, for recording the first
information report. After holding inquest, Pathak, the Sub-
| nspector prepared Panchnama and sent requisition for post-
nortem exani nati on of the dead body and he al so prepared the
spot map Ex. P. 17 on the same day. After conpletion of
i nvestigation a charge sheet —was ~subnmitted against five
accused persons including the two appellants Brajendra and
Awadhesh for trial for offences under Section 302 read with
Section 34 | PC and under Section 307 read with Section 34 of
the Indian Panel Code. Kailash one of the accused was shown
absconding. Before the trial court Rajendra Singh PW14 and
Chhot ey Bhaiya PW 15 supported the prosecution case as eye-
wi t nesses, they clained to have witnessed the assault, they
further clained that they had recognised the accused
persons. The | earned Sessions Judge disbelieved t he
testinony of these two eye-witnesses, be referred to a
nunber of circunstances which made the prosecution story
doubtful, therefore, he acquitted the accused. On appeal by
the State Governnent the H gh Court disagreed wth the
reasons recorded by the trial court and placing reliance on
the testinony of the eye-witnesses, i.e., Rajendra Singh and
Chhotey Bhaiya, it allowed the State’'s appeal and set' aside
the acquittal of the appellants and convicted them ‘under
Section 302
519
read with Section 34 of the |Indian Penal Code and awarded
sentence of inprisonnment for life to each of them

The trial court held that the prosecution had failed to
prove its case beyond all reasonable doubt and no reliance
could be placed on the testinony of the Rajender Singh PW14
and Chhotey Bhaiya PW 15. The trial court referred to a
nunber of circunstances creating doubt on the credibility of
the prosecution story but the H gh Court differed fromthose
findings and on appraisal of evidence it cane to the
conclusion that the prosecution had proved its case beyond
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all reasonabl e doubt. The Hi gh Court referred to a nunber of
decisions of this court in considering the scope of its
jurisdiction in interfering with an order of acquitta

passed by the trial court but while applying the principles
it failed to appreciate that the viewtaken by the tria

court was reasonable and plausible. Even the H gh Court has
not held that the viewtaken by the trial court was not a
possi ble view. The High Court reappraised the evidence and
took a different view and it explained the infirmties of
the prosecution pointed out by the Sessions Judge. In G B

Patel & Anr. v. State of Maharashtra, [1979] 2 SCR 94 this
Court quoted with approval the principles laid down by Privy
Council in Sheo Swarup v. King Enmperor, AIR 1934 PC 227
wherein it was held that although the power of the Hgh
Court to reassess the evidence and reach its own concl usi on

are as extensive as in an appeal against the order of
conviction, yet, as a rule of- prudence, the Hi gh Court
shoul d ~always give -proper weight and consideration to
matters e.g. (i) the views of the trial judge as to the
credibility of the wtnesses; (ii) the presunption of
i nnocence-in favour of the accused, a presunption certainly
not weakened by the fact that he has been acquitted at the
trial; (iii) the right of the accused to the benefit of any
doubt, and (iv) the slowness of an appellate court in
di sturbing a finding of fact arrived at by a Judge who had
the advantage of seeing the wi tnesses. Sarkaria, J. speaking
for the court observed "where two reasonabl e concl usi ons can
be drawn on the evidence on record, the H gh Court should,
as a mtter of judicial caution, “refrain frominterfering
with the order of acquittal recorded by the court below In
other words, if the main grounds on which the court bel ow
based its order acquitting the accused, are reasonable and
pl ausi bl e, and cannot be entirely and effectively disl odged
or denolished, the Hgh Court -should not disturb the
acquittal." While considering an appeal against acquitta

the High Court must keep in mnd these principles in
appreciating the evidence of wtnesses. |If on appraisal of
the evidence and on consi dering rel evant att endi ng
circunstances it is found that two views are possible, one
as held by the trial court for acquitting the accused, and
the other for

520

convicting the accused in such a situation the rule of
prudence should guide the H gh Court not to disturb the
order of acquittal nade by the trial court. Unless the
conclusions of the trial court drawn on the evidence on
record are found to be unr easonabl e, perverse or
unsust ai nabl e, the Hi gh Court should not interfere with the
order of acquittal. The H gh Court has in the instant case
nade an attenpt to explain away the infirmties in the
testinmony of eye-witnesses in setting aside the order of
acquittal. The H gh Court has in our opinion disregarded the
rule of judicial prudence in converting the order of
acquittal to conviction .

The trial court held that the cunul ative effect of the
followi ng circunmstances nmde the prosecution case doubtful,
these are; (i) first information report was not recorded or
| odged at the time it purports to have been |odged, (ii)
Raj endra Singh PW 14 and Chhotey Bhaiya PW15, the two eye-
wi tnesses did not give the names of assailants to Tohid,
(iii) recovery of two cartridges on b5th January. 1982 one
day after the occurrence, (iv) nature and position of
injuries on the body of the deceased were not consistent
with the testinmony of eye-witnesses having regard to the
local site (v) enpty cartridges of .315 rifle which were
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all eged to have been fixed by Brijesh and 12 bore cartridge
was alleged to have been fired by Awadesh accused causing
infjuries to the deceased, but the sane were not sent to
ballistic expert for his opinion nor he was exanmined to
support t he prosecuti on case, (vi) unnat ur al and
i nconsi stent testinony of eye-w tnesses Rajendra Singh PW14
and Chhotey Bhaiya PW 15, (vii) a large number of persons
were available at the scene of occurrence at the octroi Tol
barrier but no independent w tness, either enployee of the
Toll barrier or of Home Guard or any other person was
exam ned to support the prosecution. The Hi gh Court made an
attenpt to explain the circunstances in holding that some
times the nenory of the witnesses fail and a broad vi ew of
the evidence given by the eye-witnesses clearly indicated
that the prosecution had proved its case. W have been taken
through the entire evidence 'and we have also closely and
careful ly considered the judgnment of the trial court and the
H gh Court. We are of opinion that the H gh Court commtted
error in interfering with the order of acquitta

The first information report Ex. P. 12 shows that the
occurrence took place on 14.15 hours while the report was
| odged at 15.10 hours that is to say within 55 mnutes of
the occurrence. The evidence on record and the attending
circunstances indicate that the first information report was
not | odged at 15.10 hours instead it was | odged at about
521
17.00 hours. Rajendra Singh, PW14 stated before the tria
court that fromthe place of occurrence he had acconpani ed
the police to Panna Kotwali where he | odged the report and
signed the Ex. P. 12. In cross-exam nation he stated that he
had gone to the Kotwali for lodging report in a police van.
He further stated that the report had beenwitten by the
Police clerk on his dictation, and that the police arrived
at the scene of occurrence after an hour of his |odging the
first information report. At an earlier stage he had stated
that the police had arrived at the place of occurrence at
about 3.30 p.m and thereafter he had acconpani ed the police
to Kotwali for lodging the report. H's testinony regarding
lodging of the first information report is contradictory.
V. P. Pat hak, PW 20 Sub- I nspect or of pol i ce, the
i nvestigating officer, stated that it was wong to say that
the first information report Ex. P. 12 was nmade by Raj endra

Singh at Kotwali. According to him he was on duty at
Col l ectorate and there he got the news at about 2.30 or 3.00
p.m that gun shots were fired at Toll ~barrier on the

Aj ai garh Road, he reached there with few mnutes along wth
Lakhan Singh, Constable. On reaching the spot he wote Marg
intimati on drew up panchnama of the dead body and sent the
dead body for post-nortem exam nation and thereafter he
recorded Dehati Nalishi Ex. P. 12. He asserted that first
information report had been recorded at the “place of
occurrence. He further stated that Dehati Nalishi was
recorded by himafter the dead body of the deceased had been
sent by himfor post-nortem exam nation which according to
the docunent (Ex. P. 8) was sent at 5.00 p.m His statenent
clearly indicates that the first infornation report was
witten after 17.00 hours and it was not recorded at the
time it purports to have been 1odged. There are materia
contradictions in the testinmny of Rajendra Singh PW 14 and
the investigating officer. Since the Sub-Inspector, the
District Magistrate and the Superintendent of Police had
reached the place of occurrence within few mnutes of the
incident, the delay in lodging the first information report
is highly suspicious. Wiy this delay when all officers were
present, and eye-w tnesses were present at the spot and the
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police station was at a distance of two furlongs. The
obvi ous reason appears to be that the nanes of the
assailants were not known as nost likely the alleged two
eye-wi tnesses had not seen the assailants and they were not
present at the scene of occurrence, at the time the shooting
took place, in all likelihood, they like, others arrived at
the scene after the incident. Since names of the assailants
were not known the F.I.R was |odged with delay after
del i berati on.

This view finds support fromtestinmony of Tohid PW 16
and other circunmstances. According to the prosecution the
deceased Ram
522
Pratap Singh had sent Tohid to purchase bus tickets and had
directed him to neet _himat the Chungi Naka on Ajaigarh
Road. He had further told Tohid PW 16 that he was
appr ehendi ng danger fromthe accused persons so he woul d get
into bus ~at the  Toll barrier. After giving instructions to
Tohid he proceeded to Chungi Chowki (Cctroi Post) along with
Raj endra 'Singh and Chhotey Bhaiya. The prosecution further
al l eged that after the occurrence took place Ram Pratap
Singh’s dead body was 1ying near Takhat at the Cctroi
barrier when Thiod arrived at the scene. He net Rajendra
Si ngh PW 14 and Chhot ey Bhaiya PW 15 who were waiting. Tohid
PW16 testified that ~when he reached the toll Dbarrier
nei ther Rajendra Singh nor Chhotey Bhaiya disclosed the
names of the assailants. Chhotey Bhaiya PW 15 in his
testinmony stated that when Tohid arrived at the scene of
occurrence he did not enquire from himor from Rajendra
Singh as to who had killed Ram Pratap Singh. At a later
stage in cross exam nation he said that Tohid had asked
Raj endra Singh PW14 who had killed Ram Pratap Singh but
Raj endra Singh told him that he woul'd tell himlater while
going to the police station for lodging the  first
information report. According to Rajendra Singh PW 14 when
Tohid reached the spot he directed himto proceed to the
Col l ectorate and give information to the police about the
nmurder  havi ng taken pl ace. Tohid proceeded to the
Col l ectorate and fromthere he contacted the Kotwali on
t el ephone and gave informati on about the rmurder having taken
pl ace near the Toll barrier. Rajendra Singh PW14 has stated
that neither Tohid asked nor he told himthe names of the
assailants. This conduct is highly inprobable and unnatural
Admittedly Tohid, Rajendra, Chhotey Bhaiya and the deceased
were friends of each other and Tohid had been-sent by the
deceased to bring bus tickets and he had al so told hi m about
apprehensions to his life and according to. the Rajendra
Singh PW 14 and Chhotey Bhaiya PW 15 when Tohid arrived at
the scene he did not enquire about the names of the
assail ants, although dead body of the deceased was 1ying at
the spot. This is highly unnatural. Wen Tohid was cross-
exam ned on this question he tried to explain that while he
was proceeding to the police station along with Rajendra
Sing PW 14 to lodge the first information report the latter
had told himthe names of the assailants. W have noticed
earlier that according to investigating officer first
information report was recorded at the scene of occurrence
and not at the police station. This indicates that Tohid and
Raj endra Singh’s story regarding their going together to
Kotwali is highly suspicious. In view of the nmateria
contradiction in the statement of three w tnesses Rajendra
Singh PW 14, Chhotey Bhiaya PW 15 and Tohid PW 16 and
further in view of the discrepancy regarding the delay in
[ odging the first information report,

523
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it is apparent that till the first information report was
| odged nobody knew who the assailants were and that is why
Raj endra Si ngh could not disclose the nanes of the
assailants to Tohid on his arrival at the scene of
occurrence.

The prosecution relied upon the recovery of the two
enpty cartridges one of them.315 rifle and the other of 12
bore gun. By recovery of these cartridges the prosecution
tried to connect the appellants with the conmission of the
crime as Raghvendra Singh was alleged to have fired from
.315 rifle and Awadhesh with 12 bore gun. The recovery of
these enpty cartridges were not nmade on 4.1.1982 instead
these cartridges were recovered on 5.1.1982, although spot
map of the scene of occurrence was prepared on 4.1.1982
itself. It is interesting to note that the spot where these
cartridges were recovered was shown in the spot map prepared
on 4.1.1982 although recovery ~was made on 5.1.1982. The
wi tnesses in whose presence recovery of the cartridges were
nmade have not supported the prosecution. Mreover, it is the
admtted case of the prosecution that there was exchange of

fire from both sides, by the -assailants as well as by
Raj endra Singh and Chhotey Bhaiya, but no other cartridges
wer e recovered by the i nvestigating of ficer. The

investigating officer did not take into possession the
licenced rifle of Raghvendra Singh appellant and the 12 bore
gun of Awadhesh nor /any effort was nmde to secure the
evidence of ballistic expert to prove that the enpty
cartridges had been fired fromthe respective weapons. These
ci rcunst ances i ndicate that enpty cartridges were not
recovered instead investigating officer pl anted these
cartridges to support the prosecution case.

On the evidence on record it 1is apparent ‘that the
Chungi Chowki (Cctroi Toll Barrier) was nmanned by the
enpl oyees of the Minicipal Board-and they were present at
the spot and in addition to themthere was Hone CGuard O fice
quite adjacent to the Toll Barrier and there were other
residential houses near the Barrier and the place of
occurrence was a busy public place. It has further cone into
evi dence that [|arge nunber of persons had gathered at the
scene of occurrence but surprisingly enough-no enpl oyee of
Toll Barrier, Hone Guard or local resident came forward to
support the prosecution case. The D strict Mgistrate,
Superi ntendent of Police and other officers had al so reached
the spot within few mnutes of the incident but none of them
entered the witness box to support the prosecution case. The
prosecution produced Udai Singh PW17 and Kali Charan PW 19
who deposed that they had seen the appellants runni ng away
with weapons and that they had recognised them It is
interesting to note that Udai Singh and
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Kali Charan are residents of Utar Pradesh and ‘they are
close relatives of the deceased, their presence at the scene
of occurrence was highly doubtful and their testinony is not
free from doubt, as they are highly interested persons. The
Trial Court rightly discarded their testinony as their
statenment had been recorded by the police after two nonths
of the occurrence without there being any explanation for
t he del ay.

In his testinony Dr. Jain, who carried out the post
nortem exam nation of the dead body of deceased Ram Pratap
Si ngh, stated that he found foll owi ng gun shot wounds:

"@unshot wound No. 1:

(a) Wund of entrance: One circular wound 5 nm in
di ameter present two and a half inch below the
left exilla and half inch posterior to |eft
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exillary linme.

In the way the bullet had perforated the
foll owi ng organs of the body-The bullet had passed
through the Ilateral side of left 5th-ribe. There
was a fracture of lateral side of left 5th ribe.
After that the bullet passed through the | ower
third of left pleura and entered in the left |ung
and perforated through the [ung parindi ana. There
was through and through (conplete) perforation of
[ower third of left pleura and lung. After exit
fromthe lung, it crossed through the past side of
right ventricle of heart. Posterior side of right
ventricle of heart was conpletely |lacerated. After
exit fromthe posterior side of right ventricle of
heart the bullet passed through the upper border
of liver and the whole upper border of |iver was
conpl etely | acerat ed.

(b) Wund of Exit: One circular wound in dianeter
present over posterior and right side of chest at
the level of 7th -dorsel spine three and a half
inch-right lateral in the vertibral colum. The
margins of the wound were slightly |acerated.
There was fracture of 9th and 10th. ribe of right
posterior side. The direction of passage of bull et
of gun shot in wound No. 1 was antere-posteriorly.
Gunshot wound No: 2:
(a) Wund of entrance-4 .mm- dianeter circular
wound present over |left 6th. intercostal space 2"
lateral to left sterva
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border. After passi ng from~ the [eft 6t h
i ntercostal space the bullet perforated the upper
part of stomach. After escaping from nedial side
of stomach it canme out fromside of chest at the
| evel of 7th dorsal spine fromthe 8th intercostal
space of right posterior side.
(b) Wund of exit-one (circular wound 5/ mm in
di aneter present at the |evel of 7th dorsal spine
2 and half inch right lLateral to spinal colum.
The direction of bullet of gunshot in wound No. 2
was entre posteriorly. Thororic cavity was hugely
filled with dark col oured bl ood.
Gunshot Wund No. 3:
(a) Wund of entrance-3 mm dianeter circular
woul d present 1" above postre-lateral aspect of
right wist. The bullet had passed through the
right radius have and the wound of exit was over
antro-lateral aspect 1" above the right wist
joint. Wund of exit was circular .5 mm in
di aneter."

These injuries could not be caused in the nanner and
fromthe place where assailants were alleged to be present
at the time of firing the gun shots, and the sanme are
inconsistent with the testinony of the eye witnesses and the
site plan. We do not think it necessary to discuss it in
detail as the trial <court has discussed this question at
length and we agree wth those findings. According to the
testinony of Rajendra Singh and Chhotey Bhai ya PW, when the
deceased got gun shot injuries, he was at a higher |evel at
the well whereas the assailants fired the shots from Bari,
which was at lower |evel by one foot fromthe road and the
wel | was higher than the road by two or two and a hal f foot.
In this viewif shots were fired fromBari, at the deceased
who was drinking water in a sitting posture, the injuries in
all likelihood woul d have been from |l ower part to upper part
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but Dr. Jain deposed that direction of the injuries caused
by bullet was from upper part to |lower part and the bull et
was ante-posteriorly. In the opinion of the doctor, the
person who caused injuries to the deceased was at higher
| evel than the deceased, this is wholly inconsistent with
the testinmony of eyew tnesses. Though nedical expert’s
opinion is not always final and binding, but in the instant
case it corroborates other circumstances which indicate that
the eye-wi tnesses had not seen the actual occurrence.
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In view of the aforesaid facts and circunstances we are
satisfied that the prosecution has failed to prove its case
beyond all reasonable doubt, and the H gh Court committed
error in interfering with the trial court’'s order of
acquittal. We accordingly allow the appeal set aside the
order of the High Court and the appellants’ conviction and
restore the order of ~the trial court and acquit the

appel | ants. The —appellants are in jail, they shall be set
forth to l'iberty forthwth.
S. L. Appeal all owed.
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