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ACT:

Constitution of /India-Arts. 14 and 16-Scope of - Carving
out two classes in the sanme category on the basis nerely of
qual i fication not permni ssible.

Del hi Muni ci pal. Corporation Act, 1957-Secs. 47 and
480( 2) - Scope of - Del hi Muni ci pal Corporation-A statutory
aut hority-Not bound by policy of C P.WD. unless adopted by
its resolution. Recruitnent Regul ations dated 27.6.1970 rmade
with approval of Central Government wunder sec. ' 480(2)
Appl i cabl e prospectively, Appointnent of “Assistant Engi neers
(Gvil)-Quota rule-50 per cent by pronotion and 50 per cent
by direct recruitnment-Validity of. Appointnment  of Jr.
Engi neers as Assistant Engineers  on current duty charge
basis for |ong periods.-Irregular

HEADNOTE:

The first respondent, Minicipal Corporation of Del hi,
put up an advertisenent in the press on 30-12-1978 for
filling up 8 posts of Assistant Engineers (Civil) by direct
recruitment. Pursuant to the interviews held in this behalf
a list of selected candidates out of Guaduate Junior
Engi neers was prepared and approved on 2.5.1979. The li st
was pending final decision about the appointnent of the
direct recruits selected for these 8 posts. By its office
order dated 10.4.1978 the first respondent entrusted 6
di pl oma hol ders Juni or Engi neers with current duty charge of
the posts of Assistant Engineers and by office order dated
21.6.1979 prompted two diploma hol der Junior Engineers as
Assi stant Engi neers on current duty charge. Feeling that the
proposed direct recruitnment would be detrinental to their
interest, the petitioners, who were diplona holder Junior
Engi neers of the first respondent, filed wit petition No.
221 of 1979 under Art. 32 of the Constitution, praying for
directions to be issued to the first respondent to restrain
the first respondent from recruiting Assistant Engineers
directly; to give effect to the recomrendati ons of the Third
Pay Conmission regarding the rules and policy of pronotion
etc; to reckon the seniority of the petitioners with their
l ength of service and not to affect in any nmanner all those




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 30

hol di ng adhoc charge and current duty char ge. The
petitioners also prayed for quashing the seniority |Ilist
dated 2.9.1978 (Annexure G in wit petition 1194 of 1979),
The petitioners contended that the first respondent should
have suspended the direct recruitment of Assistant Engi neers
and that the rule prescribing a quota of 50 per cent by
pronoti on and 50 per cent by direct recruitnment laid down in
the recruitnent regulations dated 27.6.1970 should not be
foll owed. The petitioners subnitted t hat t he first
respondent Corporation had been following the pattern of
functioning current in the Central Public Wrks Departnent
(CP.WD.) in all matters of recruitnment, pronmotion and
ot her conditions. The C.P.WD. had decided in August,
373
1975 to suspend direct recruitnent in Central Engineering
Service w.e.f. 1.4.1972. The first respondent had taken a
decision by passing resolutions in 1970 and 1971 to the
effect that all fundanmental rules and supplenentary rules
i ncluding amendments and orders. issued by the Centra
CGovernnment ~shal | be treated as rules etc. issued by
respondent |. ~The Central = Government had power of genera
superi nt endence over the first respondent and it had
inforned the first respondent by letter dated 23.2.1976 that
consequent upon recomendations of the Third Pay Comm ssion
direct recruitnment may be banned by respondent | as had been
done by the C.P.WD.” The 27th respondent in wit petition
1194 of 1979 contended that since there were only 60 posts
of Civil Engineers when the Recruitment Regul ations dated
27.6.1970 were nade those Regul ations could apply only to 60
posts of Assistant Engineers and direct recruits would be
entitled to only 30 posts and they were not entitled to
further posts by direct recruitnent now as they had al ready
been given 36 posts.

The graduate Junior Engi neers  whose names were on the
select list, along with others, filed wit petition No. 1194
of 1979 under Art. 32 of the Constitution praying for

directions to be issued to the first respondent to fill up 8
posts of Assistant Engineers from anongst those in the
Sel ect Panel; to fill up the renmining posts of Assistant

Engineers in the direct recruitnent quota from anmpongst the
enpanel | ed petitioners; to grant revised pay scale of Rs.
550-900 to the petitioners and other Gaduate Junior
Engineers w.e.f. the date it was nmade applicable in the
C.P.WD.; to revise special pay from Rs. 40 to Rs. 75 per
mensemw. e.f. 1.1.1979. The petitioners also prayed for
guashing office orders dated 10.4.1978 and 21.6.1979;
declaring the Gaduate Junior Engineers as a separate
category and giving them equal quota under the departnenta
pronptee quota in the posts of Assistant Engineers; and al so
declaring that the Graduate Junior Engineers in the service
of respondent | are entitled to be put on par with their
counterparts in ot her Gover nnent Depart nent s. The
petitioners urged that even though a statutory duty was cast
on the first respondent to fill up the posts of Assistant
Engi neers on 50: 50 basis, 26 posts of Assistant Engineers in
the direct recruitnent quota were kept unfilled and only 8
posts were advertised. The respondent | had not filled up
even those 8 posts with candidates fromthe select |ist but
had in violation of the rights of the petitioners guaranteed
under Art. 16 of the Constitution pronoted Junior Engi neers
with diploma on current duty charge. Under the Central G vi

Service Rules, 1973 and on the basis of the Third Pay
Conmi ssion’s report the petitioners who were graduate Junior
Engi neers were entitled to the pay scale of Rs. 550-900. The
petitioners subnitted that since they were sinilarly
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circunstanced with those other graduate Engineers in class 3
service in other Governnent departnments there was no just or
valid reason to discrimnate the petitioners qua the other
graduate Junior Engineers in class 3 service in other
Gover nment departnents.

Dismissing wit petition 221 and partly allowing wit
petition 1194,
N

HELD: There 1is nothing wong in the respondent 1-
Cor poration proceeding to appoint Assi stant Engi neers
(Gvil) by direct recruitnment as per the Recruitnment
Regul ations or in fixing the 50:50 quota [and working it out
or in the selection of the petitioners in Wit Petition 1194
of 1979 as Assi stant
374
Engi neers pursuant to the decision to appoint 8 Assistant
Engi neers (Civil) by direct recruitment. [403 D H]

The Muni ci pal Corporation of Delhi which is a statutory
authority is not automatically bound by any decision that
may be taken by the C.P.WD. in regard to direct recruitnent
of Assistant Engineers and it is open to the Corporation to
adopt any policy of the CP.WD. by a resol ution when al one
that policy wll become binding on the Corporation. No
provision in the Third Pay Comm ssion’s. Report has been
brought to the notice of the Court. On the other hand it is
admtted that there /is no resolution of the Del hi Minicipa
Cor porati on banning or suspending direct recruitment of
Assi stant Engineers ‘for 7 years or any period fromany date
what soever. The Central CGovernnment’s letter dated 23.2.1976
does not contain any direction which could be issued by the
Central Governnment wunder sec. 487 of the Act —and is not
bi nding on respondent I. The 50:50 quota fixed in the
Recrui tment Regul ati ons approved on 27.6.1970 has not been
altered but has been approved by the Corporation in its
Resol uti on No. 348 dated 10.7.1978. [400 C F]

A. K. Subbaraman & O's. v. Union of India, (1975) 2
S.CR 979 referred to.

Respondent | is admittedly bound by the Recruitnent
Regul ati ons made with the approval of the Central Governnent
as required by sec. 480(2) of the Del'hi Minicipa
Corporation Act and it shall fill +the remaining posts of
Assi stant Engineers in the direct recruitment quota which
are kept vacant in the seniority list dated 2.9.1978 and any
further posts which m ght have becone avail abl e thereafter
or becone available in view of the decision in these two
Wit Petitions or otherwise in accordance w th those
Recrui tnment Regul ations. [403 H, 404 A-B]

The quota fixed in the Recruitnment Regulations cannot
be restricted to only 60 posts of Assistant Engineers which
were in existence on the date of their approval. The
Recruitnment Regul ati ons thensel ves do not say that they are
retrospective in operation from 1958. Prina facie ' those
Regul ati ons would apply to all future recruitments and
promotions. That is how they have been understood by the
authorities of respondent | Corporation when they decided to
have 8 posts of Assistant Engineers filled up by direct
recruitment though at that time there were 36 directly
recruited Assistant Engineers holding nore than 50 per cent
of 60 such posts. [400 H, 401 A-B]

The seniority list dated 2.9.1978 (Annexure Gin Wit
Petition 1194 of 1979) which was prepared after hearing al
concerned does not appear to have been objected to before or
after it was finalised except in Wit Petition 221 of 1979.
In that seniority list 130 posts of Assistant Engineers are
mentioned by placing one pronotee and one direct recruit
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alternatively according to their seniority. The petitioners
in Wit Petition 221 of 1979 are only Junior Engineers
whereas the seniority list relates to Assistant Engineers.
It is not the case of the petitioners in Wit Petition 221
of 1979 that their seniority as Junior Engineers has not
been fixed properly. They are only Junior Engi-
375
neers and consequently they cannot question the correctness
of the seniority list dated 2.9.1978 relating to Assistant
Engi neers. As they have not yet been regul arly appointed or
promoted as Assi stant Engineers they cannot have any
gri evance about their nanes not being nentioned in that
seniority list. Therefore, there is no need to quash the
seniority list dated 2-9-1978 or to give any direction to
respondent | to reckon the seniority of the petitioners with
the length of their services. [401 CE 410 H, 411 A-B]
Continuing Current ~Duty Charge and Adhoc appoi ntments
for period exceeding the period of one year nentioned in the
menor andum dated 30.12.1976 of the Government of Indiais
i rregul ar though that Menorandum could not be stated to be
aut omati cal ly bi ndi ng on respondent . What is totally wong
is that appointnent of ~Junior Engineers on Current Duty
Charge as Assistant Engi neers has been made by the inpugned
order dated 21.6.1979 even after the approval of the sel ect
list prepared for the appointnent of 8 Assistant Engi neers
wi thout issuing orders for appointnment even to 8 out of
those persons who are in the select list. The appoi ntnent of
6 Diploma Holder  Junior Engineers by the order dated
10. 4. 1978 (Annexure |) and of 2 such Juni or Engineers by the
order 21.6.1979 (Annexure M -asJunior Engineers on Current
Duty Charge for periods which are proved to be too long is
irregular and the same is quashed. Respondent | shall issue
orders of appointment to 8 Degree holder Juni or Engineers
out of those in the select |ist approved on 2.5.1979 within
one nonth fromthis date and conplete the appointment of
Assi stant Engi neers for the remaining posts on regul ar basis
in accordance with the quota fixed in the Recruitnent

Regul ations within six months fromthis date until /which
time the Current Duty Charge holder and Adhoc - appoi nt ees
according to seniority will continueto nan the remaining

posts. Respondent | shall not make Current Duty Charge/ Adhoc
appoi ntnents and pronotions except strictly and truly in
accordance with the instructions and Regul ations and ot her
instructions, if any, issued in that regard. [408 H, 409 A-

Declaring the petitioners Gaduate Engineers as a
separate category ampongst Junior Engineers and giving them
equal quota I|ike the Diploma hol der Juni or Engi neers out of
the 50 per cent for pronotion as Assistant Engi neers, cannot
be done except by carving out two classes in the sane
category of Junior Engineers on the basis nerely of their
qualification which is not permissible in I|aw though the
creation of selection grade in the same category on the
basis of nerit and seniority is well known and perm ssible.
The Juni or Engineers do the sane kind of work and bear the
sanme responsibilities whatever their qualification, whether
they are degree hol ders or diploma holders. [411 C E]

S. B. Patwardhan v. Mharashtra, (1977) 3 SCR 775
referred to.

The petitioners in Wit Petition 1194 of 1979 cannot be
allowed to blow hot and cold. In regard to the policy of
suspensi on of direct recruitnment of Assistant Engi neers (for
7 years w.e.f. 1.4.1972) their contention is that the policy
of the C.P.WD. cannot apply automatically to the
Corporation until it is adopted by a resolution. Now in
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regard to the planning allowance they

376

cannot be heard to say that the revision should be nmade
automatically from 1.1.1979 following the CP.WD. pattern
Evidently, the Corporation has resolved to grant the upward
revision only from 19.5.80. The petitioners are not entitled
toclaim the revision from1.1.1979 itself and they have to
be satisfied with the revision effected from 19.5.80. [410

C E]

JUDGVENT:

ORIG NAL JURI SDICTION: - Wit Petition Nos. 221 & 1194 of
1979.

Under article 32 of the Constitution of India.

(In WP. 221/79):

Ms. Shyama Pappu and A. Mnocha for the Petitioner

U R 'Lalit, B./P. Maheswari, Suresh Sethi and M ss Asha
Rani Jain, for the Respondents Nos. 1-2.

R P. - Sharma for the Respondents 9, 13 and 28.

G L. Sanghi, M ss Kamni© Jaiswal and M ss N shi Pur
f or M s Umla Kapur f or t he Respondent s Nos.
3,4,6,10,12, 13, 20, 38, 44 and 45.

(I'n"WP. No. 1194/79):

V.M Tarkunde, /M ss Kamini Jaiswal” and Mss Ni shi Pur
for the Petitioners 1 to 10.

G L. Sanghi, '‘Mss Kamni Jaiswal and Mss N shi Pur
for the Petitioners 11-21

UR Lalit, B.P.- Mheshwari and Suresh Sethi for
Respondents 1 and 2.

S.C. Gupta and Ranmesh Chand for Respondents Nos. 13,25
and 27.

The Judgnent of the Court was delivered by

VARADARAJAN, J. The petitioners in these tw Wit
Petitions, filed wunder Article 32 of the Constitution, are
Juni or Engi neers of the first respondent, Muni ci pa
Corporation of Delhi. WP: No. 221 of 1979 has been filed by
Di pl oma- hol ders anmpngst the Juni or
377
Engi neers for the issue of Wit of nandanus - or other
appropriate wit to:

(1) Restrain respondent 1 from recruiting Assistant
Engi neers directly and filling up the posts of
Assi st ant Engi neers;

(2) Direct respondent 1 to give effect ~to the
recomendat i ons of the Third Pay ~Comi ssi on
regarding the rules and policy of promption etc;

(3) Quash the seniority list (Annexure G prepared by
respondent 1;

(4) Direct respondent 1 to reckon the seniority of the
petitioners with their length of service; and

(5) Direct respondent 1 not to affect in any manner
all those holding adhoc charge and current duty
char ge.

WP. No. 1194 of 1979 has been filed by Gaduate Junior
Engi neers as well as Graduate Juni or Engi neers selected for
appoi ntnent directly as Assistant Engineers for the issue of
a wit of mandanus, certiorari or any other appropriate wit
to:

(1) Direct respondent 1 to fill up eight posts of
Assi stant Engi neers anpbngst those in the Select
Panel ;

(2) Quash Ofice Oder dated 10.4.1978 (Annexure |)
entrusting Junior Engineers wth current duty
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charge of the posts of Assistant Engineers and the
Ofice Oder dat ed 21.6.1979 (Annexur e M
promoting two Juni or Engi neers as Assistant
Engi neers on current duty charge on their own pay
scal e;

(3) Direct respondent 1 to fill up the remaining posts
of Assistant Engineers in the direct recruitnent
guota from anpbngst the enpanelled petitioners who
are Graduate Juni or Engineers;

(4) Declare the petitioners-G aduate Junior Engineers
as a separate category and give them equal quota

378
under the departnmental pronotee quota in the posts
of Assistant Engi neers;

(5) Restrain respondent 1 from giving adhoc pronotions
to current ~duty  charge holders anongst Junior
Engi neers;

(6) Declare that the petitioners Gaduate Junior
Engineersin the service of respondent 1 are
entitled to be put on par with their counter-parts
in_other governnent departnents;

(7) Direct respondent 1-to grant revised pay scal es of
Rs. 550-900 to the petitioners and other G aduate
Junior Engineers as in the case of Gaduate
Engineers inClass IIl service in other governnent
departments with effect from the date it is nade
applicable in the Central Public Wrks Departnent
in view of the decision inRamKumar and Ors. vs.
Uni on of India; and

(8) Direct respondent 1 to revise special pay fromRs.
40 to Rs. 75 per nensem to the petitioners and
other Graduate Junior Engineers entitled thereto
from1.1.1979.

The case of the petitioners in WP. 221 of 1979

(Di pl oma- hol ders Juni or Engineers) is that they are hol ding
the posts of Junior Engineers in the service of respondent 1
for 16 to 18 years having joined service as Juni or Engineers
during 1967 to 1970 while respondents 3 to 46 are 'those who
have been directly recruited as Assistant Engineers during
1974-78 in contravention of the declared policy of the
CGovernment barring direct recruitment. The next pronotional
posts to the petitioners are Assistant Engineers. The first
respondent has been resorting to direct recruitnent to the
posts of Assistant Engineers to the extent of 50 per cent
resulting in stagnation of the petitioners in the grade of

Juni or Engineers. It has been following the pattern of
functioning current in the Central Public Wrks Departnent,
herei nafter referred to as 'CPWD' in all  matters of

recruitnent, pronmotion and other conditions of service. The
CPWD had decided to suspend direct recruitnment to the
Central Engineering Service because no pronotional chances

were available to the Centr al Engi neering/ El ectrica
Engi neering Service (Class Il). That decision
379

taken in August 1975 becanmre effective from 1.4.1972
(Annexure 'B'). The first respondent has taken a deci sion by
Resol utions Nos. 416 and 78 dated 27.7.1970 and 21.2.1971 to

the effect that all fundanental rules and supplenentary
rul es including anendnents and orders issued by the Centra
CGovernment shall be treated as rules etc. of the first

respondent Corporation. Simlarly, the Central Services
Conduct Rules as applicable to Central Government and the
general fundanental rules including anendnents and orders
i ssued by the Central Governnment have been made applicable
to the first respondent Corporation. As soon as the
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petitioners learnt that there 1is suspension of direct
recruitment in the CPWD the petitioners invited the
attention of the first respondent to that fact in Novenber
1975 and requested for banning of direct recruitnent of
Assi stant Engineers and were given an assurance that their
rights will not be over-looked. The petitioners made severa
representations including the last one dated 24.1:1979
(Annexure 'E'). The then Conmi ssi oner  of the first
respondent assured the petitioners orally that the practice
adopted by the CPWD will be followed by the first
respondent, but he however, wote to the petitioners saying
that the matter was under consideration. The petitioners mnet
the Deputy Conm ssioner of the first respondent on 23.1.1979
and protested against the advertisement made in the Press to

fill up eight posts of Assistant Engineers by direct
recruitnment, and as he accepted the suggestion of the
petitioners they expected that- the advertisenent wll be

wi t hdrawn. Respondent ~ 1 is, however, bent upon goi ng ahead
with the /direct recruitnent though nore than 275 out of 400
Juni or Engineers aspiring for pronotion as Asst. Engi neers
are eligible for consideration.” The Central Government has
power of general superintendence over the first respondent
and it has inforned the first respondent by Iletter dated
23.2.1976 (Annexure "F) t hat consequent on the
recomendati on of the Third Pay Conmission the first
respondent may ban direct recruitnent as ‘has been done by
the CPWD. The Director in the Ofice of the Director-Genera

of Works, Government of India informed the Assistant
Comm ssi oner (Establishnent) of  the first respondent by
letter dated 16. 2. 1978 (Annexure "F1') t hat direct
recruitnment to CES/CEES Group B was still under suspension

Though no specific reference has been nade in the Third Pay
Conmi ssion’s Report to Junior Engineers of the first
respondent Cor poration, its recomendations have been
followed by the first respondent, and its enployees are
treated in the same manner as enployees of the Centra

Government are treated by the Governnent, their pay scal es
and service conditions being the same. The proposed direct
recruitnent

380
to eight posts of Assistant Engineers.is detrinental to the
interests of the petitioners in the light of the Centra

Government’s nmenorandum of the year 1959 relating to
seniority. The first respondent should, therefore, be
directed to followthe sane policy as is being followed by
the Engi neering Department of the Central Governmnent.

The details of the appointnents of respondents 3 to 46
who have been directly recruited as Assistant Engineers
during the years 1974-78, given in Annexure A-1, would show
that the direct recruits of the year 1974 rank higher and
above the petitioners who are recruited rmuch earlier. O the
400 Juni or Engineers in the service of respondent 1, 36 are
hol di ng current duty charge as Assistant Engineers from 1978
and several others are hol ding charge as Assistant Engineers
on adhoc basis. Those Junior Engineers who are officiating
as Assistant Engineers ought to be treated as regularly
appoi nted Assistant Engineers. However, their nanes are not
shown in the seniority list (Annexure 'G circulated on
2.9.1978. That seniority list has been prepared on the basis
of the menmorandum issued by the Central Government in
Decermber 1979 which is sinlar to the seniority rules which
has been struck down by this Court in the case of S B
Pat war dhan and O's. etc. v. State of Mhrashtra & Os. (1)
Respondent 1 is drawing the seniority 1list wthout any
authority of law by putting one pronotee and one direct
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recruit thereafter and so on in accordance wth the
instructions of the Central Governnent, according to which
those confirmed earlier would rank senior to those confirned
later. The confernent of artificial seniority by respondent
1 deprives the petitioners of their actual seniority and is
destructive of the fundanental right to equality.

The first respondent-Corporation has filed counter-
affidavit contending that the Corporation has to be guided
by its own rules relating to its Engi neering Service though
the conditions of service wunder it could not be |ess
attractive than those prevailing in the CPWD in order that
it may attract proper engineering talents. Al appointnents
in the Corporation carrying a mninmum salary of |ess than
Rs. 700 per nensem coul d be nmade by the Commi ssioner of the
Corporation since 10.1.1975 in accordance with t he
recruitment rules which have  been framed in consultation
with the Union Public Service Conm ssion though prior to
that date consultation with Union Public Service Comm ssion
was essential in the matter of
381
appoi ntnent to posts carrying a mninum salary of Rs. 350
and above per nensem _After from Executive Engineers and
Superi nt endi ng Engi neers, the Engineering Service (Cvil) in
the first respondent- Corporation consists of: (1) 450 Junior
Engi neers in the pay “scale of Rs. 425-700, of which 80 per
cent is filled by /direct recruitment with the m ninmm
qualification of Diploma in Cvil Engineering and 20 percent
is filled by pronotion from anmongst Wrks Assistants al ready
in the service of ‘the Corporation with Diploma in Givi
Engi neering and m ni num experience of tw ~years; (2) 13
Sel ection Grade Junior Engineers in the pay scale of Rs.
550-900 to be filled by pronotion of Junior Engineers on
conpletion of 12 years of service on'the basis of seniority
and (3) 99 Assistant Engineers inthe pay scale of Rs. 650-
1200, of which 50 per cent is to be filled by prompti on and
50 per cent by direct recruitnent. A Degree in Cvi
Engi neering and two years of professional experience are
essential for direct recruits while for pronotees fromthe
cadre of Junior Engineers a mnimm experience of three
years of service for Degree-holders and five years of
service for Diplonma-holders in the grade of Juni or Engi neers
are essential. Hi gher posts of Executive Engineers  and
Superi ntendi ng Engi neers were primarily filled “up by
pronoti on of Assistant Engi neers and Executive Engineers
respectively. These hi gher posts require better
qgqualifications and experience. For that purpose 50 per cent
of posts of Assistant Engineers are reserved for direct
recruitment for which a Degree in Cvil Engineering and two
years of pr of essi onal experience are essentia
qual i fications.

Al'l posts to be filled by direct recruitment have to be
advertised and the candidates have to be called for
interview and the selection made has to be approved by the
Corporation. Even for promotion, a Departnental Pronotion
Commttee with a nenber of the Union Public Service
Conmi ssion has to be constituted and a list of eligible
candi dates has to be prepared and they have to be screened
before the selectionis made. All this takes tinme and the
work of the Corporation cannot remain unattended in the
meanwhi |l e. Therefore, senior personnel fromthe inmediate
| ower category of officers are drafted to the vacant posts
on adhoc basis with pay and other enolunments due to the
posts held wunder current duty charge, but w thout any right
to that post which has to be filled by either pronotion or
direct recruitment as per the rules. The recruitnent to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 30

hi gher grades of Executive Engineers and Superintending
Engi neers being primarily by pronotion from Assistant
Engi neers and Executive Engineers respectively, the only
avenue

382

to have engineers with better qualifications 1is by direct
recruitnment of Assistant Engineers to the extent of 50 per
cent. If that avenue of direct recruitnment is closed, there
will be no source fromwhich better qualified Engineers wth
hi gher Degree qualifications wll become available. The
Cor poration considered the question of suspending direct
recruitment of Assistant Engineers on several occasions, but
it came to the conclusion that it is neither feasible nor
desirable to do so in the interests of the Engineering
Departnment. The Wit~ Petition has not disclosed any
violation of any right nuch less a fundanental right of the
petitioners. The petitioners have no right to force the
first respondent-Corporation, a statutory body, to exercise
its discretion in particular nanner which is against the
rul es.

The - Minici pal Cor porati on, Del hi is a statutory
authority, which is no doubt controlled by the Centra
CGovernment to the extent mentioned in s. 487 of the Del hi
Muni ci pal Corporation Act, 1957. The Recruitnent Regul ations
for the posts of Assistant Engineers(Civil) were notified in
the Oficial Gazette on 27.6.1970 (Annexure 'Rl'). They
provide for recruitnment of Assistant Engineers to the extent
of 50 per cent by pronotion of Junior Engineers and to the
extent of 50 per cent by direct recruitnment. The CPWD had
decided to suspend. direct ~recruitment to the Centra
Engi neering Service Class Il for seven years from1972. The
first respondent has resolved by Resolution No. 50 dated
20.7.1964 to adopt the CPW patten of work with regard to
execution of works alone and not with regard to the node of
recruitment and ot her service matters. The Centra
Government rules are made applicable to the enployees of
respondent-1 only on their adoption and approval by the
Corporation; otherwise its enployees are governed by the
rul es and regul ations framed by the Corporation itself under
s. 98 of the Delhi Mnicipal Corporation Act, 1957. The
representations received fromtime to time for suspension of
direct recruitnent of Assi stant Engineers were dul y
considered but it was found that there is no justification
to conply wth the request, and a decision in that regard
was taken by the Council of the Corporation on 19.4.1978
(Annexure 'R2’). Qut of 401 Junior Engineers, one is
unqual i fied, 343 are Diplom-holders and only 57 are

Graduates in Civil Engineering. The decision to fill up
ei ght posts of Assistant Engineers by direct recruit’ was
taken in view of the short-fall in the direct recruitnent
guota conpared to the pronotion quota in accordance wth
Recrui t ment Regul ati ons which provide for filling up 50 per
383

cent by pronotion and 50 per cent by direct recruitnment of
Assi stant Engineers though sufficient nunber of Junior
Engi neers anongst D pl oma- hol ders had becone eligible for
the posts of Assistant Engineers. The practice of suspending
direct recruitment followed by other departnents of the
Central Gover nnent cannot, therefore, be followed by
respondent 1. Section 47 of the Del hi Minicipal Corporation
Act provides for directions being given by the Centra
Governnment. But the Central Governnment’s letter dated
23.2.1976 to t he ef f ect t hat consequent on t he
reconmendations of the Third Pay Commi ssion, respondent 1
may ban direct recruitnent as has been done by the CPW was
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not witten in accordance with power conferred by Section 47
of the Delhi Minicipal Corporation Act and it cannot,
therefore, be taken as a directive from the Centra
Gover nnent .

The relative seniority of direct recruits and pronotees
has been determined in accordance wth the instructions
contained in the Mnistry of Home Affairs’ Ofice Menorandum
No. 9/11/55-RPS dated 22.12.1959. Qut of 401 Junior
Engi neers, 36 persons are holding the posts of Assistant
Engi neers on adhoc basis in the Junior Engineer’s pay scale
and they are liable to be reverted as Junior Engineers as
and when the posts are filled up on a regular basis in
accordance with the Recruitnent Regulations. The officers
appoi nted on adhoc basis and current charge basis cannot be
treated as regul ar appointees in the absence of appointnents
in accordance with the Recruitment Regul ations, and,
therefore, their nanes have been rightly not included in the
seniority list. ~The persons confirned earlier are ranked as
seniors to persons who are officiating in the grade in
accordance with para 3 of the Hone Mnistry's Ofice
Menor andum dated 22.12.1959 and there is no infringenment of
any fundanmental right of the petitioners.

Respondents 3 to 10 and 12 to 15 have filed counter-
affidavit contending that prayers Nos. 1, 2 and 4 in WP.
No. 221 of 1979 are in direct violation of the Recruitnent
Regul ations relating  to Assistant Engineers. Respondents 3
to 7 appeared before the Union Public Service Conmm ssion and
were duly selected as Assistant Engineers on 2.1.1974 as
mentioned in the Ofice order dated 4.6.1975 of the
Assi stant  Commi ssi oner (Establi shrent) of the first
respondent (Annexure 'RA-1"). Respondents 8 to 18 of whom
respondent 11 had died a few years ago al so were appointed
as Assistant Engineers with effect from 2.1.1974 in the
direct recruitment quota. Respondents 19 to 46 also were
appoi nted as Assi stant Engi neers-on various
384
dates after 2.1.1974 in the direct recruitnent quota.
Therefore, it is not open to the petitioners to question the
seniority of respondents 3 to 46 fixed |ong ago in according
with statutory rules. Respondents 3 to 10 and 12 to 17 are
wor ki ng as Executive Engineers on adhoc basis for over four
years.

The pronotional policy of respondent 1 is in accordance
with the statutory rules approved in 1970 in consultation
with the Union Public Service Commission and are neither
arbitrary nor wthout authority of law. There has been no
ban on direct recruitment to 50 per cent of the posts of
Assi stant Engineers as per the Recruitnent  Regul ations.
Respondents 3 to 46 are Graduates in Civil Engineering and
nore qualified than the petitioners who are only D plom
hol ders. The petitioners are eligible to promotion as
Assi stant Engineers in the 50 per cent pronotion quota. The
first respondent is not followi ng the pattern of the current
functioning of the CPWD in the matter of recruitnment and
ot her service conditions but has its own Recruitnent
Regul ati ons which have been approved by the Union Public
Service Commission and duly notified on 27.6.1970. The CPWD
has suspended direct recruitment of Assistant Engineers in
Class Il tenporarily for seven years from1l.4.1972. Direct
recruitment of Assistant Engineers is resorted to by
respondent 1 for having highly qualified and talented
Engi neers and nmintaining standards and efficiency. The
petitioners cannot have any gri evance against direct
recruits of 1974 ranking higher in seniority in accordance
with Recruitment Regulations. The final seniority |I|ist of
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Assi stant Engineers circulated on 30.1.1975 (Annexure ’'RA
I11") was finalised after considering the objections and is
in accordance with the Home Affairs Mnistry's Ofice
Menor andum dat ed 22.12.1959 which lays down that the
relative seniority of direct recruits and pronotees shall be
determ ned according to the rotation of vacancies between
direct recruits and pronoters which shall be based on the
guota reserved in the Recruitnent Regulations. It cannot be
chal | enged after a long peri od of five years. The
petitioners are, therefore, not entitled to any relief.

The petitioners in WP. No. 1194 of 1979 are G aduate
Juni or Engineers. Their case is that the first respondent
has been denying for the last six or seven years to them and
other Graduate Junior Engineers their rightful quota of
appoi ntnent as Assistant Engineers in accordance wth the
Rul es while followi ng the pattern of the CPWD even though a
statutory duty is-cast ~on the first respondent to fill up
the posts of Assistant Engineers on 50 : 50 basis.
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Consequently, 26  posts of Assistant Engineers in the direct
recruitnent quota are kept wunfilled as is evident fromthe
final seniority |Ilist of° Assistant Engineers dated 2.9.1978
(Annexure ' G) though there are 50 G aduate Juni or Engi neers
who are eligible to compete for those posts. Though 26 posts
of Assistant Engi neers were available for being filled up as
an 20.12.1978 only 8 posts were advertised (Annexure 'A')
and the nanes of | petitioners 1 to 21 appeared in the duly
prepared selection list. The first respondent has not filled
up even those 8 posts with the candidates in that selection
list but has filled up 6 -posts by putting up Junior
Engineers with Diploma as respondents 5 to 41 on current
duty charge under the order dated 10.4.1978 form ng Annexure
"I in violation of Rules and the petitioners 'right
guaranteed under Article 16 of the Constitution of India. In
all 37 posts of Assistant Engineers including some in the
guota of direct recruits have been filled wup by Junior
Engi neers holding only Diplomas on current duty charge with
the object of favouring Diploma-holders who have got great
political influence by the Ofice order dated 21.6.1979
(Annexure 'M). The Assistant Comm ssioner (Engineering) has
taken an absolutely new stand in his reply (Annexure ’'P")
received on 6.9.1979 by saying that inplenentation of the
approved panel was not feasible on account of ban inposed by
the Conmissioner on 10.8.1979 on new recruitment. The
Di pl ona- hol ders posted as Assi stant Engi neers on-the current
duty charge have been further pronoted as adhoc appointees
by Ofice order dated 10.8.1979 (Annexure 'R ). The effect
of this adhoc appointnent is that the adhoc appoi ntees draw
pay in the higher scale of Assistant Engineers while in the
current duty charge they were entitled to drawonly their
pay in the |lower grade of Junior Engi neers. The petitioners
have, therefore, prayed for quashing the orders ' dated
10. 4. 1978 and 21.6.1979 (Annexures "I’ & "M).

The chances of Gaduate Junior Engineers becon ng
Assi stant Engineers are very bleak. Justice can be done of
both D pl oma-hol ders and Graduates anobngst the Junior
Engi neers by providing a reasonable quota for both
categories in the 50 per cent quota reserved for pronotees
inthe matter of appointnent of Assistant Engineers as is
done in the Delhi Electric Supply Undertaking so that
Graduates and Dipl ona- hol ders anongst the Juni or Engi neers
may get equal chances of pronotion.

The petitioners, who are Gaduate Junior Engineers,
forma category with distinguishing features separate from
Juni or Engi neers
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who are Diploma-holders. The Supreme Court has held that
separate category within the same category on the basis of
educational qualifications is clearly permssible and not
violative of Article 14 of the Constitution of India. But
the first respondent is treating the tw categories as
equal. The Graduate Engineers suggested to the Deputy
Conmi ssi oners ( Engi neering) that a separate cadre of
Graduate Junior Engineers in the pay scale of Rs. 550-900
may be created and designated as Design Assistants. The
Assi stant Comm ssioner (Engineering) has replied by his
letter dated 27.3.1979 (Annexure ’'K') that the Muinicipa
Chi ef Accountant has not accepted the suggestion. Under the
Central Civil Service Rules, 1979 and on the basis of the
Third Pay Conmission’'s Report the petitioners who are
G aduate Junior Engineers-are entitled to the pay scale of
Rs. 550-900 whichis the revised pay scale of Junior
Engi neers in Cass 111 service in ot her gover nment
departnment's. The petitioners ~are simlarly circunstanced
with those other Graduate Juni or Engineers, and there is no
just or valid reason to discrimnate the petitioners qua the
other Graduate Junior Engineers in Class 1Ill service in
ot her CGovernnent departnents.

The first respondent-Corporation has not revised the
special pay (planning allowance) fromthe date from which
the petitioners as Graduate Junior Engineers are legally
entitled thereto. The planning all owance has been revised in
the CPWD fromRs. 40 to 75 per ~mensemw th effect from
1.1.1979 by the order dated 1.1.1979 (Annexure 'ZA'). The
Corporation has by Resolution No. 184 .dated 21.6.1971
sanctioned special pay to Section Oficers now known as
Juni or Engineers working in the Planning Crcle at Rs. 40
per nensemin the case of Gaduates and Rs.” 25 per nmensemin
the case of Diploma-holders with effect from 1.4.1971 on the
pattern of the CPWD. The Planning allowance has been
increased from Rs. 40 to Rs.75 per mensemin the CPWD with
effect from 1.1.1979 by letter No. 28017 (17) 78 EW1 dated
1.1.1979 (Annexure 'ZA') of the Mnistry of Wrks and
Housi ng Governnment of India. Though the Conmi ssioner has
reconmrended revision fromRs. 40 to Rs. 754n his'letter,
the revision has not been effected on the ground that the
approval of the Minicipal Council is not forthcom ng. The
Del hi Adm nistration’s Noti fi cation dat ed 19.9. 1972
circulated by respondent 1 on 30.9.1972 (Annexure 'ZC)
shows that the CGeneral Financial Rules including amendnents
and orders issued by the Central CGovernnent are applicable
to respondent 1 in every manner, be it pay or genera
al  owance. Therefore, the stand of the first respondent
387

that revision of the planning allowance wll be effective
only from the date of approval by the Minicipal Council is
basel ess, mal a-fide and illegal

The petitioners have prayed for the aforesaid reliefs
in these circunstances.

The first respondent has filed a counter-affidavit
contendi ng that the qualification prescribed in t he
Recrui tment Regulations notified on 27.6.1970 is Diploma in
G vil Engineering or any higher qualification, and since al
the Junior Engineers either with Degree or with Di pl oma are
performi ng the sane duties, no separate category can be
allowed to Graduate Junior Engineers. Those Recruitnent
Regul ations provide for 50 per cent of posts of Assistant
Engi neers being filled by promotion anmpongst Juni or Engi neers
and 50 per cent by direct recruitments. For direct
recruitment a Degree in Civil Engineering and two years of
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prof essi onal experience are the mnimum qualifications
required while for pronotees five years of professiona

experience as Junior Engineers in the case of D plom-
hol ders and three years of professional experience in the
case of Graduate Juni or Engi neers are t he M ni mum
qualifications required. The suggestion of the petitioner to
treat the G aduate Junior Engineers as a separate category
is not acceptable to the first respondent.

The select list for direct recruitnent to the posts of
Assi stant Engineers out of Graduate Junior Engineers was
approved by the conpetent authority on 2.5.1979 and the
matter of appointnent being still under consideration only
two appointnents on current duty basis were nade out of the
seni or-nost Juni or Engineers by the order dated 21.6.1979
(Annexure 'M). After the notification of the Recruitment
Regul ations in 1970, 36 G aduate Engineers in the direct
recruitment quota ~and 10 pronotees from anongst G aduates
were appointed as Assistant Engineers. The criteria for
pronotion of ~Junior Engineers as. Assistant Engineers is
sel ection-cumseniority. The rules for pronotion applicable
to the first respondent-Corporation are quite different from
those of the CPWD and-it is not incunbent on the first
respondent to followthe CPW rules. The eligibility of the
petitioners and their selection to the posts of Assistant
Engi neers are not/ denied by the first  respondent. The
petitioners’ nanes appear in the select |list which has been
approved by the Conpetent Authority on 2.5.1979 and is
pendi ng final decision about the appointnment of the direct
recruits selected for the 8 posts advertised in Decenber
1978. The current duty charge arrangenent
388
nentioned in Annexure 'M had to be nade as a 'stop gap
arrangenent to neet the immediate requirenents of the
Department and not to favour any - Di ploma-hol ders, and it
does not anount to any violation of" Article 16 of the
Constitution of India. It is not admtted that 26 vacancies
of Assistant Engineers still exist for being filled by
direct recruitnment. The appointnent wunder the pronotion
guota is no doubt in excess of the prescribed percentage as
some of the pronotees had been adjusted against short-term
vacanci es.

The demand of the G aduate Juni or Engineers’ Union for
the creation of a separate cadre in the pay scale of Rs:
550-900 for Graduate Engineers was objected to by the
Fi nance Departnment of the first respondent- Corporation and
found to be not feasible in view of the financia
i mplications involved.

The matter of revising planning allowance of Rs. 40 and
Rs. 25 paid to Gaduate Junior Engineers —and -Junior
Engi neers hol ding Di ploma is under consideration

The 27th respondent has filed a counter-affidavit in
the Petition for Stay filed in WP. 1194 of 1979. Though he
has sought Ileave in that counter-affidavit to file a
detail ed counter-affidavit in the min Wit Petition, no
such counter-affidavit has been filed. In the course  of
argunents before wus reference was nade by the |earned
counsel for the parties to what is stated in the above
counter-affidavit. Therefore, we wuld Ilike to nention
briefly the contentions put forward by the 27th respondent
in that counter-affidavit.

The seniority list published on 11.10.1979 shows that
the quota of the pronotee Assistant Engineers is deficient,
in that 21 posts out of the quota for pronotees are stil
unfilled whereas the entire quota for direct recruits has
been filled wup already. That seniority list has been issued
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with the approval of the Comm ssioner, vide office Order No.
2(90)/ ECI | ENGE ESTT/ 1574 dated 11.10.1979, and shows that no
post is available for being filled up by direct recruitnent.

The Sel ection Board was not constituted as per the
proper procedure. A mnimmof tw Deputy Comm ssioners are
required to be on the Sel ection Board whereas in the case of
the selection of Gaduate Junior Engi neers for appointnment
as Assistant Engi neers

389

there was not even a single Deputy Comm ssioner on the
Sel ection Board. Wen this illegality in the constitution of
the Selection Boar d was realised, the Cor por ati on

authorities, at the behest of interested persons, had
interpolated the nane of' the Deputy Conm ssioner (E) and
obtained his signature sonetine after the deliberations of
the Selection Board had been conpleted and the minutes had
al ready been signed by the mnenbers. Page 180C of the
proceedi ngs of the Selection Board (Annexure RIIIl to this
counter-affidavit) shows that Har. Mohinder Singh (sl. No.
15) was ‘absent for the interview. Yet he has been awarded a
total of 34 marks, including four nmarks at the interview and
his name is sought to be placed at No. 14 in the Select
Panel . The order communicating the constitution of the
Sel ection Board shows that there were only four nmenbers
i ncluding the Municipal Engineer who was designated as the
Chairman. But the final mnutes are signed by 5 nenbers
i ncl udi ng the Deputy Conmi ssioner (E)

The Corporation. was formed on 7.4.1958.  Since then a
total of 95 Assistant Engineers have been  appointed by
direct recruitnment whereas anongst the Junior Engineers and
| ower categories only 78 have been appointed as Assistant
Engi neers. Thirty-six respondents who are hol ding " Current
Charge as Assistant Engineers since various dates falling
bet ween 10.4.1978 and 21.6.1979 had joi ned service as Junior
Engi neers about 18 to 20 years ago, i.e., between 14.10.1959
and 24.8.1961. and they have becone eligible for pronotion
as Assistant Engineers on a regular basis according to the
rules of the Corporation |long ago. Therefore, ‘there is
nothing wong in promoting themon Current Charge basis as
Assi st ant Engi neers.

The Recruitnent Regul ati ons deal with and apply
expressly to only 63 posts of Assistant —Engineers. ~The
direct recruits are, therefore, entitled to only 30 posts on
50 : 50 basis, but they have been admttedly given 36 posts.
Therefore, there is no further post of Assistant Engineer to
be given to them on any of the respondents hol ding Current
Charge being reverted as Juni or Engineers. According to the
procedure and rules of the Corporation, Current Duty Charge
hol ders are to be given adhoc appointnents as soon as
possi ble, and as per the preanble to the Conm ssioner’s
letter No. 34 C&C dated 11.9.1979 adhoc status is required
to be conferred with effect fromthe date of comrencenent of
Current Duty Charge.

The panel prepared by the Selection Board, which has
yet not been issued, is supposed to contain 37 names. Though
under the
390
Rules for the 8 posts of Assistant Engineers advertised to
be filled. by direct recruitment only 8 plus 20%thereof
have to be selected it is interesting to note that the
nunber of Juni or Engineers holding Current Duty Charge is
al so 37.

We have re-arranged the order of the prayers in the
Wit Petitions filed for the issue of Wits of Mandamus or
ot her appropriate Wits and would nention them here once
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again for the sake of convenient reference. They are:

Wit Petition No. 221 of 1979:

(1) to restrain respondent 1 fromrecruiting Assistant
Engi neers directly and filling up the posts of
Assi st ant Engi neers;

(2) to direct respondent 1 to give effect to the
recomendati ons of the Third Pay Commi ssion
regarding the rules and policy of pronpotion etc;

(3) to quash the seniority list (Annexure G prepared
by respondent 1;

(4) to direct respondent 1 to reckon the seniority of
the petitioners wth the length of their service;
and

(5) to direct respondent 1 not to affect in any manner
all Junior Engineers holding current duty charge
and adhoc appoi ntnents as Assi stant Engi neers.

Wit Petition No. 1194 of 1979:

(1) to direct respondent 1 to fill up the 8 posts of
Assistant “Engi neers by - direct recruitnment from
amongst” the Gaduate Junior Engineers in the
sel ect panel

(2) to quash the Ofice O der dated 10. 4. 1978
(Annexure 1) entrusting Junior Engineers wth
current duty charge of the posts of Assistant
Engi neers and the Ofice Oder dated 21.6.1979
(Annexure /M pronmoting Junior Engi neers as
Assi stant Engi neers on current duty charge;
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(3) to direct respondent 1 to fill up the remaining
posts of Assi stant ~Engi neers in the direct
recruitment quota from anpbngst the enpanelled
petitioners who are G aduate Juni or Engi neers;

(4) to declare the petitioners Graduat e Juni or
Engi neers as a separate  category anpngst Junior
Engi neers and give them equal quota Ilike the
D pl oma hol ders Juni or -~ Engi neers out  of the
departrmental quota in  the posts of Assistant
Engi neers;

(5) to restrain respondent 1 from giving adhoc
promotions to current duty charge hol ders anpbngst
Juni or Engi neers;

(6) to declare that the petitioners Graduate Junior
Engineers in the service of respondent 1 are
entitled to be put on par with their counterparts
in other Governnent departnents;

(7) to direct respondent 1 to grant revised pay scale
of Rs. 550-900 to the petitioners and other
Graduate Junior Engineers as in ‘the case of
Graduate Junior Engineers in Class (Ill) service
in other Governnment departnments with effect from
the date on which it is nmade applicable in the
CPWD;, and

(8) to direct respondent 1 to revise the special pay
from Rs. 40 to Rs. 75 per nmensem to the
petitioners and other G aduate Junior Engineers
entitled thereto from1.1.1979.

We shall consider prayers 1 and 2 in Wit Petition No.

221 of 1979 and prayer | in Wit Petition No. 1194 of 1979
all of which relate to direct recruitnment to 8 posts of
Assi stant Engineers. According to the counter-affidavit
filed on behalf of respondent 1, apart from Executive
Engi neers, Superintending Engineers and Municipal Engi neer
who is at the top, the Engineering Service (Cvil) of
respondent 1 consists of:

(1) 450 Junior Engineers in the pay scale of Rs. 425-
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(2)

(3)

700 of which 80% is filled by direct recruitnent
with the

m ni mum qualification of Di pl oma in G vi
Engi neering and 20%is filled by pronotion from
amongst Works Assistants already in the service of
respondent 1 with Diploma in Civil Engineering and
m ni mum experi ence of 2 years;

13 Selection Grade Junior Engineers in the pay
scale of Rs. 550-900 to be filled by pronotion of
Juni or Engi neers on conpletion of 12 years of
service on the basis of seniority; and

99 Assistant Engineers in the pay scale of Rs.
650- 1200 of which 50%is to be filled by pronotion
of Junior Engineers and 50%is to be filled by
direct recruitment. - A Degree in Cvil Engineering
and 2 years~ of prof essi onal experience are
essential for direct recruitnment as Assistant
Engineers while for pronotion as Assi st ant
Engi neers from the cadre  of Junior Engineers a
m ni-mum of 3 years of service for Degree hol ders
and 5 years of service for D plona holders in the
Grade of Junior Engineers are essential. Al other
hi gher post s of Executi ve Engi neers,
Superi nt endi ng Engi neers and Munici pal Engineers
are primarilly filled by pronpotion of Assistant
Engi neers, Executive Engineers and Superintending
Engi neers respectively. All' the appointments in
the respondent 1 - Corporation carrying a mninm
salary of less than® Rs. 700 per nensem could be
made by the Comm ssioner of the Corporation since
10.1.1975 in accordance with the recruitnment rules
which are framed in consultation with the Union
Public Service Conmission though prior to that
date consultation wth the Union Public Service
Conmi ssion  was essential in the matter of
appoi ntnent to posts .carrying a m ninmm salary of
Rs. 350 per nensem and above. Direct recruitnent
is to be nmade on the recomendation of the
Sel ection Board to be constituted for the purpose
fromtime to time. Simlarly, pronotions are to be
made on the recommendati on of the Departnenta
Promption Committee to be constituted for the
purpose fromtine to tine. The quota of 50% for

pr omot ees anmongst Juni or Engi neers and 50% for
direct recruitment from anongst outsiders as well
as Graduate Junior Engineers for appointment to
posts of Assistant Engineers which are selection
posts was fixed by the Recruitnent Regulation
dated 27.6.1970 nade by the first respondent under
S. 98 of the Delhi Minicipal Corporation Act,
1957, vide resolution No. 97 dated 4 5.1970 in
connection with the recruitnent for the posts of
Assi stant Engineers (Cvil) and approved by the
Lt. Governor, Delhi under section 480 (2) of the
said Act read with the GCovernnent of India,
Mnistry of Home Affairs’ Notification dated
19. 10.1966. The <cause of the Gaduate Junior
Engineers is espoused by the Gaduate Junior
Engi neers Union while the cause of the Diplom
hol ders Juni or Engineers is espoused by the
Muni ci pal Corporation of Del hi Assistant Engineers
(ORG (Regd.). There is no dispute about these
facts except in regard to the quota of 50%for
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pronot ee Juni or Engineers and 50% for directly
recruited Graduate Engineers including G aduate
Juni or Engi neers.
According to the petitioners in Wit Petition 221 of
1979 who are Diploma holders Junior Engineers respondent 1
has been follow ng the pattern of functioning current in the
CPWD in all matters of recruitnment, pronotion and other
conditions of service. The CPW has decided to suspend
direct recruitnent in the Central Engineering Service
because no pronotional chances were available to the Centra
Engi neering Service/El ectrical Engineering Service C ass
(rr)y. The said decision taken in August 1975 becane
effective from 1.4.1972. The first respondent has taken a
deci sion by Resolution Nos. 416 and 78 dated 27.10.1970 and
21.2.1971 respectively to the effect that all fundanmenta
rules and supplenentary -rules including anmendnents and
orders issued by the Central Government shall be treated as
rules etc. by respondent 1. The Central Services Conduct
Rul es and General Fundanental Rul es including anendnments and
orders issued by the Central Governnent have been nmade
applicable to respondent 1. As soon as the petitioners
learnt that there is suspension of direct recruitnent in the
CPWD they invited theattention of respondent 1 to that fact
i n Novenmber 1975 and requested
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for banning direct recruitnment of Assi'stant Engineers and
were given an assurance that their rights will not be over-
| ooked. The petitioners made several representations

including the | ast * one dat ed 24.1.1979. The t hen
Conmi ssi oner of respondent 1 gave an oral assurance to the
petitioners that the practice adopted by the CPWD will be
foll owed by respondent 1, and | ater wote to the petitioners
sayi ng that the nmatter was under consideration. The
petitioners met the Deputy Conmi ssioner of respondent 1 on
23.1.1979 and protested agai nst the notification nade in the
press on 30.12.1978 for filling up 8 posts of Assistant
Engi neers by direct recruitnent (‘and they expected that the
notification would be with drawn as the Deputy Conmi ssi oner
accepted their suggestion. But respondent 1 is, however,
bent upon going ahead wth the direct recruitment” though
nore than 275 Junior Engineers out of 400 Juni or Engi neers
aspiring for pronotion as Assistant Engineers are eligible
for consideration. The Central Governnent has power of
general superintendence over the first respondent and it has
infornmed the first respondent by letter dated 22.3.1976 that
consequent on the recommendations of the Third Pay
Conmi ssion direct recruitment may be banned by respondent 1
as has been done by the CPWD. The Director in the Ofice of
the Director-General of Wrks, Governnent of  India has
inforned the first respondent’s Assistant Conmmi ssioner
(Establishment) by letter dated 16.2.1978 that direct
recruitment to the Central Engineering Service and Centra

El ectrical Engineering Service (Goup B) was still  ‘under
suspensi on. Though no specific reference has been made in
the Third Pay Conmi ssion’s Report to Junior Engineers of the
first respondent its recomendati ons have been foll owed by
the first respondent and its enployees are treated in the
same manner as the enpl oyees of the Central Governnent. The
pay scales and service conditions of the enployees of the
first respondent and the Central Governnment are the sane.
The proposed direct recruitnent to 8 posts of Assistant
Engi neers is detrinental to the interest of the petitioners.
The first respondent should, therefore, be asked to follow
the sane policy as the one adopted by the CPW and be
restrained from appointing 8 Assistant Engineers by direct
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recruitment. This is how the petitioners in Wit Petition
221 of 1979 seek the relief covered by the first prayer.
This is also the stand as defence in regard to the first
prayer in Wit Petition 1194 of 1979 which is for a
direction being given to respondent 1 to fill up the 8 posts
of Assistant Engineers by direct recruitnment from anongst
those in the select list.
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The 27th respondent has contended in his counter-
affidavit that since the formation of the first respondent-
Corporation on 7.4.1958 as many as 95 Assistant Engi neers
have been appointed by direct recruitnent whereas anongst
Juni or Engineers only 78 have been appointed as Assistant
Engi neers by way of pronotion. There were only 60 posts of
Cvil Engineers when the Recruitment Regulations dated
27.6.1970 were nmade and those Regul ations could apply only
to 60 posts of Assistant Engineers and direct recruits would
be entitled to only 30 posts and they are not entitled to
further posts by direct recruitment now as they have already
been given 36 posts. The 27th respondent has attacked the
sel ection of the panel of 37 persons by the Sel ection Board
constituted pursuant to the -decision to fill up 8 posts of
Assi stant Engineers by direct recruitnent on the ground that
the Selection Board had  not been properly constituted and
there are certain other irregularities. This is how the 27th
respondent is chal/lenging the decision to appoint 8
Assi stant Engineers by direct recruitnment and the validity
of the sel ect panel prepared by the Sel ecti on Board.

The first respondent’s contention is that. the Delhi
Muni ci pal Corporation. is a statutory authority which is no
doubt controlled by the Central Governnment but only to the
extent nentioned in S 487 of the Delhi Minicipa
Corporation Act, 1957. The Corporation -has resolved by
Resol ution No. 50 dated 20.7.1964 to adopt the CPWD pattern
with regard to the execution of works alone and not wth
regard to the node of recruitment and ot her service matters.
The Central Governnent Rules are nade applicable’ to the
enpl oyees of respondent 1 only on their adoption and
approval by the Corporation, and otherwi se its enpl oyees are
governed by the Rules and Regulations framed by the
Corporation itself wunder section 98 of the said Act. The
representations made fromtime to time for suspension of
direct recruitnent of Assi stant Engi neers were duly
considered, but it was found that there was no justification
to conply with that request and a decision to that effect
was taken by the Council of the Corporation on 19.4.1978 in
the interest of the Corporation. Section 47 of  the Del hi
Muni ci pal Corporation Act provides for directions being
given to the Corporation by the Central Government, but the
Central Governnment’'s letter dated 23.2.1976 to the effect
t hat consequent on the Third Pay Commi ssion’s
recomendati ons respondent 1 may ban direct recruitnment as
has been done by the CPWD is not a direction given under
that section and is, therefore, not binding on respondent 1.
The Recruit ment
396
Regul ations dated 27.6.1970 franed under section 98 of the
Del hi Muni ci pal Corporation Act provide for 50% of the posts
of Assistant Engineers being filled by direct recruitnent
and 50% by pronotion of Junior Engineers. The decision to
fill up 8 posts of Assistant Engineers by direct recruitnment
was taken in view of the shortfall in the direct recruitnent
guota conpared to the pronotion quot a.

Respondents 3 to 10 and 12 to 15 in Wit Petition 221
of 1979 have contended in their counter-affidavit that the
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prayers 1,2 and 4 in that Wit Petition are in the direct
violation of the Recruitnment Regulation dated 27.6.1970.
They have further contended that respondent 1 is not
followi ng the pattern of the current functioning of the CPVWD
inthe matter of recruitnent and other service conditions
but is following its own Recruitnent Regul ati ons which have
been approved by the Union Public Service Conm ssion and
duly notified on 27.6.1970. The direct recruitnment is
resorted to by respondent 1 for having highly qualified and
tal ented Engi neers and nmintai ning standards and efficiency.

The petitioners in Wit Petition 1194 of 1979 contend
that a statutory duty is cast on respondent 1 to fill up the
posts of Assistant Engineers on 50:50 basis. Though there
were 26 posts of Assistant Engineers to be filled on that
basis by direct recruitnment, only 8 posts were notified on
30.12.1978 to be filled by direct recruitment. The first
respondent has however not filled up even those 8 posts but
has filled up some posts of Assistant Engineers thereafter
on adhoc /basis with Junior Engi neers even though the sel ect
list has been ~approved on 2.5.1979 pursuant to the
interviews held on the 6th-and 7th March, 1979 in connection
with the decision to fill up 8 posts of Assistant Engi neers
by direct recruitment.

The first respondent has contended in its counter-
affidavit in Wit petition 1194 of 1979 that the select |ist
for direct recruitnent to the posts of Assistant Engi neers
out of Gaduate ' Junior Engineers ~was approved by the
conpetent authority on 2.5.1979 and the matt er of
appoi nt nent of 8 Assistant Engineers is under consideration
The petitioners’ nanmes-are in the select list ~and their
eligibility and sel ection to the posts of  Assistant
Engi neers is not denied and their appointnment as Assistant
Engi neers by direct recruitnent is under consideration

W may state here that M. U~ R Lalit, Senior
Advocat e, appearing for respondents 1 and 2 has stated
bef ore us on 29.7.1981
397
that the total nunber of vacancies of Assistant Engineers
woul d be ascertained within 2-1/2 nmonths and thereafter in
another 2-1/2 nonths orders of appointnent —of Assistant
Engi neers by direct recruitment will be issued by respondent
1

M's. Shyam a Pappu, Senior Advocate appearing for the
petitioners in Wit petition 221 of 1979 drew our attention
to certain docunents and submitted that direct recruitnent
of Assi stant Engi neers should have been suspended by
respondent 1 followi ng the decision taken by the CPW to
suspend direct recruitment of Assistant Engineers for 7
years from 1.4.1972. She al so submtted that the 50:50 quota
rule in the Recruitnent Regulations approved on 27.6.1970
should not be followed. If her subnission is that the quota
rule should not be followed altogether it is not consistent
with the stand taken by the 27th respondent in his counter-
affidavit and also by M. S.C. GQupta, |earned counsel
appearing for respondents 13, 25 and 27 in Wit petition
1194 of 1979. The contention of the 27th respondent referred
to above is that the quota rule can apply only to 60 posts
of Assistant Engineers which were in existence on the date
on which the Recruitment Regul ations were approved, Viz.
27.6.1970 and since there were 36 directly recruited
Assi stant Engi neers when Wit petition 1194 of 1979 was
filed which was nore than 50% of the 60 posts there are no
nore posts of Assistant Engineers to be filled by direct
recruitment. There can be no difficulty in holding that this
contention of the 27th respondent is totally unacceptable.
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It is true that when the Recruitnent Regulations were
approved on 27.6.1970 there were only 60 posts of Assistant
Engi neers (CGivil) in respondent 1-Corporation. The nunber
was 99 when Wit petition 1194 of 1979 was filed and 115
when it was heard in this Court. The contention that the
50:50 quota rule can apply only to 60 posts which were in
exi stence when the Recruitnment Regul ati ons were approved and
will not apply to posts which are in excess of that nunber
is totally wunreasonable and unsustainable and consequently
rej ected.

W will nowrefer to the docunments relied upon by Ms.
Shyam a Pappu. The Under. Secretary, Government of India,
Mnistry of W rks and Housing, drew the attention of the
Conmi ssi oner of respondent .1 by his letter dated 23.2.1976
to the CPWD banning recruitnment of Class Il Engineers for 7
years from 1972 consequent  on the recomendations of the
Third pay Comm ssion in order to avoid stagnation in respect

of pronotion of Junior Engineers and stated that it will be
appreciated i f the Conm ssioner could
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consi der the —possibility of following that policy in the
Corporation which wll “go a long way in reducing the

stagnation in respect of _pronotion of Junior Engineers in
the Corporation. Admttedly, there is no direct reference to
Juni or Engi neers of respondent 1-Corporation in the Third
pay Conmi ssion’'s Report. The decision of the CPWD to suspend
direct recruitment. to CEC Cdass |I' for 7 years we.f
1.4.1972 is found at pages 20 and 21 of the CPW Manua
Volume | 1975 Edition. The Del hi- Muni ci pal Corporation is a
statutory authority governed by the Delhi Muni ci pa
Corporation Act, 1957. The Central Governnent  can give
directions to the Corporation only under Section 487 of that
Act. According to that section the Central Government nay
direct the Corporation or the Minicipal “Authority concerned
to make arrangenents to its satisfaction for the proper
performance of the duty or as the case my be to make
financial provision to its satisfaction for the perfornmance
of the duty if, whether on receipt of any information or
report obtained under Section 485 or Section 486 or
ot herwi se the Central Covernment is of the opinion
(a) that any duty inposed on the Corporation or any
Muni ci pal Authority by or under that Act has not
been perforned or has been perfornmed in an
i mperfect, insufficient or unsuitable manner; or
(b) that adequate financial provision has not- been
made for the performance of any such duty.
Sub-section (2) of Section 487 relates to directions to
Muni ci pal Authorities in relation to the Delhi Electric
Supply Undertaking or the Delhi Water Supply and Sewage
Di sposal Undertaking with which we are not concerned in
these two Wit Petitions. As rightly contended by M. V.M
Tar kunde, Senior Advocate appearing for the petitioners in
Wit Petition 1194 of 1979 the letter dated 23.2.1976
referred to above does not contain any direction which could
be issued by the Central Governnent under Section 487 of the
Act and is not binding on respondent 1.
The President of the Delhi Municipal Corporation
Assi stant Engineers (ORG (Regd.) has stated in his letter
dated 13.4.1978 addressed to the Conm ssioner of respondent
1 that respondent 1 has agreed to adopt the practice of the

CPWD for filling up posts of Assistant Engineers. No record
has been produced to show what
399

exactly are the terns of that agreenent. It is not possible
for us toinfer fromthis letter that the Comm ssioner has
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agreed to suspend direct recruitment of Assistant Engi neers.
The Secretary of the Delhi Minicipal Corporation Assistant
Engi neers (ORG (Regd.) has by his letter dated 24.1.1979
requested the Deputy Comm ssioner of respondent 1 to cance
the Notification publ i shed on 30.12.1978 for direct
recruitment of Assistant Engineers. The Commi ssioner of
respondent 1 has stated in his letter No. 5504 C&C dated
20.8.1979 that the Corporation generally follows the pattern
prevailing in the CPW. The Standing Conmittee of the
Corporation had resolved to recommend to the Corporation
that "in view of the wi despread stagnation anongst Junior
Engineers (Civil) direct recruitment to posts of Assistant
Engi neers (Civil) may be banned/suspended for a period of 7

years under the civil body also in confornity wth the
recomendati ons of the Third Pay Commi ssion as adopted by
the civil body" and that "as recruitment to the posts of

Assi stant Engineers (Civil) has already been made by the
Corporation in violation of |the aforesaid ban of the
Government of I ndiaduring the period 1.4.1972 to 31.12.1978
the proposed suspension of recruitnent to the said posts my
be operative for 7 years fromthe 1st January, 1979". But in
his note dated 19.4.1978 agai nst stopping direct recruitnment
of Assistant Engineers the  Comm ssioner has stated that it
would not be in the larger interests of the Corporation to
stop direct recruitnment and not to induct fresh Engi neers
with higher qualifications. In that note the Conmi ssioner
had directed the formati on of panels for the pronotional and
direct recruitnment  quotas and the issue of notification in
the press for direct recruitment of Assistant. Engineers.
Regardi ng the proceedings of ~the Appointnment, Pronotion

Disciplinary and Allied Matters Commttee dated 5.4.1978 in
respect of a Miunicipal Councillor’s notice of resolution
about anendnent of the existing recruitment and pronotiona

rules for the posts of Assistant Engi neers the Conmi ssioner
of respondent 1 has stated thus in his note:

"I'n the Municipal Corporation of Delhi it is only
at the | evel of Assistant Engineers that direct
recruitnment of Degree holders in provided which too is
limted to 50%posts only. Since sufficient nunber of
hi ghly qualified Engineers are not presently avail able
with the Corporation and whereas all the higher posts
right upto the posts of Minicipal Engineer have to be
filled up fromthe cadre of Assistant Engineers the
cadre nust
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have sufficient nunber of officers of high calibre. It

is, therefore, not considered in the interests of the

Corporation to stop direct recruitment to the posts of

the Assistant Engi neers. Mor eover, the anmended

Recruitnment Regulations for the posts of Assistant

Engi neers (Civil/Elect.) have since been approved by

the Corporation recently, vide their Resolution No. 348

dated 10.7.1978 wherein there is no change in the

exi sting node of recruitment, i.e., 50% by direct
recruitnment. Cbviously, there is no justification to

stop direct recruitment against the allocation of 50%

posts earmarked for direct recruitnment as per approved

Recruitment Regul ations framed in consultation with the

UPSC".

It would appear from what has been stated above that
the Municipal Corporation of Delhi which is a statutory
authority is not automatically bound by any decision that
may be taken by the CPWD in regard to direct recruitnment of
Assi stant Engineers and that it is open to the Corporation
to adopt any policy of the CPWD by a resolution when al one
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that policy wll become binding on the Corporation. No
provision in the Third Pay Conmission’s Report has been
brought to our notice. Ms. Shyam a Pappu has, on the other
hand, admitted that there is no resolution of the Delhi
Muni ci pal Cor por ati on banni ng or suspendi ng direct
recruitment of Assistant Engineers for 7 years or any period
fromany date whatsoever. The 50:50 quota fixed in the
Recruitnment Regul ati ons approved on 27.6.1970 has not been
altered but has been approved by the Corporation in its
Resol ution No. 348 dated 10.7.1978. Therefore, there is no
substance in the contention of the petitioners in Wit
Petition 221 of 1979 or the contesting private respondents
in Wit Petition 1194 of 1979 that respondent 1 should have
suspended the direct recruitment of Assistant Engi neers and
that the quota rule laid down in the Recruitnent Regul ations
shoul d not be foll owed.

Coming now to the contention urged by M. S.C. Qupta,
| ear ned counsel ~appearing for respondents 13, 25 and 27 in
Wit Petition 1194 of 1979, regarding the quota fixed in the
Recrui t ment “Regulati ons we have already held that it cannot
be restricted to only 60 posts of Assistant Engi neers which
were in existence on the date of their approval. The
Recruitment Regul ati ons thensel ves do not say that they are
retrospective in operation from 1958. " Prine facie those
Regul ations would apply to all future recruitnents and
401
pronmotions. That is how they have been understood by the
aut horities of respondent 1-Corporation when they decided to
have 8 posts of Assistant Engineers filled up by direct
recruitment though at that tine there were 36 directly
recruited Assistant Engineers holding npre than 50% of 60
such posts.

M. S.C. Cupta invited out attention to the counter-
affidavit of the 27th respondent where it is stated that the
seniority list dated 11.10.1979 purporting to have been
i ssued with the approval of the Conm ssioner of respondent 1
subject to the final decision . of the Delhi H gh 'Court in
Wit Petitions 327 of 1971 and 1631 of 1976 shows a | arge
deficiency in the quota of pronpbtees in the category of
Assi stant Engineers. But he admitted that seniority list was
wi t hdrawn soon afterwards and that a subsequent seniority
list prepared by respondent 1 was quashed by the Del hi H gh
Court in Wit Petition 742 of 1971 on 11.2.1981 and the
matter is pending in this Court in a special |eave petition
The seniority list dated 2.9.1978 (Annexure G in Wit
Petition 1194 of 1979) which was prepared after hearing al
concerned does not appear to have been objected to before or
after it was finalised except in Wit Petition 221 of 1979.
In that seniority list 130 posts of Assistant Engineers are
nentioned by placing one pronotee and one direct recruit
alternatively according to their seniority. Thus- - we find
that there is no merit in the contention of respondents 13,
25 and 27 in Wit Petition 1194 of 1979 as regards the
decision to fill up 8 posts of Assistant Engi neers by direct
recruitment and the quota fixed in the Recruitnent
Regul ati ons, 1970.

M. S.C. CGupta did not advance any argunent in regard
to the plea of the 27th respondent about the constitution of
the Selection Board and the alleged irregularity in the
preparation of the select list for appointnment of Assistant
Engi neers by direct recruitnent. Qur attention has not been
drawmn to any rule or provision requiring two Deputy
Conmi ssi oners of respondent 1 to be present on the Sel ection
Board. The 27th respondent has not produced any record to
show that t he name of t he Deput y Conmi ssi oner
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(Establishnment) has been interpolated in the records of the
Selection Board at a later stage or that Mohinder Singh who
is stated to have been marked as absent for the interview
was really absent and the award of 34 marks to himincl uding
4 marks at the interviewis irregular. The 27th respondent
has not substantiated any of the di sputed questions of fact
urged by himin his counter-affidavit in regard to the
sel ection

402
of the persons who are now in the select panel of Assistant
Engi neers.

M. V.M Tarkunde submtted that in spite of the
Conmi ssi oner having approved the selection made on 6th and
7th March, 1979 by the Selection Board constituted for
direct recruitnment of Assistant Engineers the petitioners in
Wit petition 1194 of 1979 who have been selected for
appoi nt nent as Assistant Engi neers have not been appointed
and that on the other hand on 21.6.1979 under orders of the
Deputy Comm ssi oner dated 19.6.1979 two Junior Engineers
have been posted as Assistant Engineers (Civil) on Current
Charge basis with inmmedi ate effect-and that by the order
dated 5.6.1979 pursuant to the Conmi ssioner’s order dated
2.6.1979 Sukhbir Singh, one of the petitioners, against whom
some departnental proceedi ngs appear to have been pending,
had been pronoted’ as Assistant Engineer (Cvil) we.f.
2.1.1975 and ordered to continue in the post in which he was
wor ki ng on adhoc basis though the final seniority |ist dated
2.9.1979 (Annexure G shows that 26 posts of Assistant
Engi neers to be filled by direct recruitment are kept vacant
right from 1971. The | earned counsel also pointed out that
in the neeting of the Conmi ssioner and other —officers of
respondent 1 on the one hand and the General Secretary of
the Graduate Junior Engineers Union on the other, held on
12.3.1979 it was decided that the appointment/pronotion to
posts of Assistant Engineers (Civil) should be nmade strictly
and truly as per the Recruitnment Regul ati ons and no Di pl oma
hol der should be pronoted till the direct recruitnent quota
is filled up, and that the Deputy Conmi ssioner ‘stated in
that neeting that appointnents/promotions to the posts of
Assi stant Engineers (Civil) were being nade only according
to the Recruitment Rules. It was pointed out rightly by M.
V.M Tarkunde that the following particulars given in
paragraph 14 of Wit petition 1194 of 1979 show ng that 33
appoi nt nents of Juni or Engi neers as Assistant Engi neers have
been made between 1972 and 1978 irregularly is-admitted in
the counter-affidavit filed on behalf of respondents 1 and
2.

Appoi ntments made after the Recruitnent  Regul ati ons,

1970 fixed 50% for pronotees and 50% for direct

recruits:

Pr onot ees Direct Recruits
1972 Regul ar - 47 1974 - Regular 18
1975 Regular - 13 1976 - Regul ar 3
1979 Regular - 1 1977-78- Regul ar 13
Adhoc - 3 1978- Regul ar 2
Current Duty
Char ge 39

Tot al 103 36
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In the counter-affidavit of respondents 1 and 2 it is
stated that appointnment of Assistant Engineers in the
promotion quota is of course in excess of the prescribed
[imt and that the question of direct recruitnent to posts
of Assistant Engineers (Civil) 1is under consideration and
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the eligibility of the petitioners in Wit petition 1194 of
1979 and their selection to the posts of Assistant Engi neers
by direct recruitment are not denied by respondents 1 and 2.

This Court has observed in A K  Subbaraman & ors, v.
Uni on of India(l) thus:

"When recruitment is from two or several sources
it should be observed that there is no inherent
invalidity in introduction of quota systemand to work
it out by the rule of rotation. The existence of a

guota and rotational rule by itself wll not violate
Art. 14 or Art. 16 of the Constitution."
For all the reasons stated above we find that there is

not hing wong in the respondent 1-Corporation proceeding to
appoi nt Assistant Engineers (Civil) by direct recruitment as
per the Recruitnent Regulations or in fixing the 50:50 quota
and working it out or in the selection of the petitioners in
Wit petition 1194 of 1979 as Assistant Engineers pursuant
to the decisions to appoint 8 Assistant Engineers (Civil) by
direct recruitment in the interviews held for that purpose
on 6th ~and 7th -March, 1979  and that respondent 1 and 2
shoul d i ssue -orders of appointnent to those posts to 8 of
the petitioners in Wit petition 1194 of 1979 who are in the
select list wthin six weeks fromthis date if not already
i ssued as wundertaken by M. UR Lalit on 29.7.1981 within
five nonths fromthat date.

Prayer No. 3 in Wit petition 1194 of 1979 is to direct
respondent 1 to fill wup the remining posts of Assistant
Engineers in the direct recruitnent quota from anmongst the
enpanel | ed petitioners who are & aduate Juni or Engi neers No
further discussion is necessary to record a finding on this
guestion after what has been stated above in regard to
prayers. 1 and 2 in wit petition 221 of 1979 and prayer 1
in Wit petition 1194 of 1979. Respondent 1 is adnmittedly
bound by the Recruitment Regul ati ons made with the approva
of the Central CGovernnent as required by section 480(2) of
the Act
404
and it shall fill the remmining posts of Assistant Engineers
in the direct recruitnment quota which are kept vacant in the
seniority list dated 2.9.1978 (Annexure Gin Wit petition
1194 of 1979) and any further posts which nmi ght have becomne
avail abl e thereafter or becone availablein view of  our
decisions in these tw Wit petitions or otherwise in
accordance with those Recruitnent Regulations wthin six
nmonths from today or fromthe date on which further vacancy
to the posts of Assi stant Engi neers in the direct
recruitnment quota arises as the case may be, if pernissible
fromout of the select |ist approved on 2.5.1979.

Next we wll consider prayers Nos. 2 and 5 in Wit
petition 221 of 1979 and Prayer No.2 in Wit petition 1194
of 1179 which relate to Current Duty Charge appoi ntnment and
Adhoc appoi nt ment of  Juni or Engi neers as Assi st ant
Engi neers. As stated earlier the allegation in paragraph 14
of Wit petition 1194 of 1979 that there are 39 Junior
Engi neers working as Assistant Engineers on Current Duty
Charge and 3 Juni or Engi neers worki ng as Assi stant Engi neers
on Adhoc basis is admitted in the counter affidavit filed on
behal f of respondents 1 and 2. The 27th respondent has
admtted in his counter-affidavit that there are 37 Junior
Engi neers hol di ng Current Duty Char ge as Assi st ant
Engi neers. In another portion of Wit petition 1194 of 1979
it is alleged that in all 37 posts of Assistant Engi neers
including sone in the quota of direct recruits have been
filled up by Junior Engineers holding only Diplomas on
Current Duty Charge including 2 appointed by the office
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order dated 21.6.1979 (Annexure M wth the object of
favouring Diploma holders wthout appointing 8 G aduate
Juni or Engi neers as Assistant Engi neers though their
sel ection has been approved by the conpetent authority on
2.5.1979 and that earlier 6 posts of assistant Engineers
have been filled up by putting Junior Engineers wth
Di plonas on Current Duty Charge by the office Order dated
10.4.1971 (Annexure 1) in violation of the rules and the
petitioners’ rights guaranteed under Article 16 of the
Constitution. It is further alleged in the Wit petition
that the effect of Adhoc appointnents is that the Adhoc
appoi ntees draw the higher scale of pay of Assistant
Engi neers t hough when they hold Current Duty Charge they are
entitled to draw only their owmn pay in the |ower grade of
Juni or Engineers. The petitioners have, therefore, prayed
for quashing those two office orders dated 10.4.1978 and
21.6.1979.

The defence of respondent 1 .in the counter-affidavit is
that the /'Current Duty Charge arrangenent nade in the office
or der
405
dated 21.6.1979 had to be made as a stop gap arrangenent in
order to neet the mninmum requirenents of the department and
not to favour any Di'pl oma hol der and that it does not anpunt
to violation of Article 16 of the Constitution. The 27th
respondent has contended that according to the procedure and
rules of the Corporation Current Duty Charge holders are to
be given Adhoc appointnents as soon  as possible and that
according to the preanble to the Conmissioner’s |etter No.
346/ C&C dated 11.9.1979 Adhoc status is required to be
conferred with effect from the date of commencenent of the
Current Duty Charge. The petitioners in"Wit Petition 221 of
1979 contend that 26 Junior Engineers out of +the tota
nunber of Junior Engineers in the service of respondent 1
are holding Current Duty Charge from 1978 and several others
are hol di ng charge as Assistant Engineers on adhoc basis and
that all those Junior Engineers  who are officiating as
Assi stant Engineers are to be treated as regul arly appointed
Assi stant Engineers. In the counter-affidavit filed in Wit
Petition 221 of 1979 respondent | - has contended that al
posts to be filled by direct recruitment have to be
advertised and the candidates have to be called for
interview and the selection nmade has to be approved by the
Corporation and that even for pronotion a Departnenta
Promotion Conmittee with a nmenber of the Union Public
Service Commi ssion on it has to be constituted and a |ist of
eligible candidates has to be prepared and they have to be
screened before the selection is made. It (is further
contended that all these procedures take tinme and the work
of the Corporation cannot renai n unattended and, therefore,
senior personnel from the imediate |ower category of
officers are drafted to fill wup the vacant posts of
Assi stant Engi neers on adhoc basis without any right to
those posts which have to be filled by either pronotion or
direct recruitnment as per the rules.

M's. Shyam a Pappu appearing for the petitioners in
Wit Petition 221 of 1979, M G L. Sanghi, Senior Advocate
appearing for respondents 3, 4, 6, 10, 12, 20, 38 and 44 and
M. R P. Sharma, Advocate appearing for respondents 9 to 13
and 28 in that petition and M. S.C. CQupta appearing for
respondents 13, 25 and 27 in Wit Petition 1194 of 1979 did
not advance any argunent regarding the Current Duty Charge
and Adhoc appointment of Junior Engineers as Assistant
Engi neers which is inmpugned in Wit Petition 1194 of 1979.
M. V.M Tarkunde submtted that there is no specific
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provision for respondent 1 nmaking adhoc appointnments as
Assi stant Engineers and he pointed out that the revised
seniority
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list dated 2.9.1978 (Annexure Gin Wit Petition 1194 of
1979) shows that adhoc appointments are being made from
22.6.1962 though according to the Ofice Mnorandum No.
22011/ 6/ 75 Estt. (D) dated 30.12.1976 of the Governnent of
I ndia, Cabinet Secretariat, Departrment of Personnel and
Admi nistrative Reforns in exceptional circunstances and
under exigencies of public service it nmay be necessary to
make adhoc appointments without following the prescribed
procedure and such appointnents should be subject to the
followi ng instructions, viz:

(a) Purely short-term.  vacancies caused by |eave,
short-termdeputation, training etc. may be filled
by adhoc appointnments-if the posting of the person
next in the panel will be admnistratively
difficult-or if he is not interested in such
short-term pronotion. Such appoi ntment can be nade
al so-when the panel is exhausted or has expired
and if thereis notime to convene a Departnental
Pronpotion Conmittee neeting and prepare a fresh
panel . Adhoc appointnents made to fill in short-
termvacancies should be only by pronotion of
departnental candi dates and not by di rect
recruitment.

(b) In the case of regular vacancies 'due to death,
retirenment, resignation, ~pronmotion and deputation
for period exceedi ng one year the vacancies shoul d
be filled by regular nethod and not by adhoc
appoi ntnents. However, if the panel is exhausted
and delay is anticipated in preparing ‘a fresh
panel and if the exigencies of public interest
required the filling of the vacancy imrediately
adhoc appointments can be nade w thout follow ng
the prescribed procedure.

But regarding Current Duty Charge appointnments there is

a Circular dated 14.12.1973 of respondent 1 and it |[ays down
the follow ng nornms for maki ng. Current Duty  Charge
appoi ntnents for higher posts viz:

(1) Current Duty Charge appointnents —should be nade
only in the order of seniority subject to the
condition that the officer is otherwise fit with
reference to
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service, character rolls and clearance reports
fromthe DOV/ DO ;

(2) Current Charge arrangenents should not. be made if
ot herwi se suitable person senior to the incunbent
is available except where the Current Charge
arrangenent is for such a short period that it
will not be in admnistrative interest to disturb
the eligible person fromhis existing assignnent;

(3) Current Charge arrangenent should cease forthwith
when an officer becones eligible for adhoc/regul ar
appointnent to the post. Cases of adhoc/regul ar
appointnents are to be initiated sinultaneously
wi th maki ng Current Charge arrangenents.

The Conmi ssioner of respondent 1 has issued an Ofice
Order dated 10.8.1979 approving the adhoc arrangenent to the
post of Assistant Engineers (Elect.) in the pay scale of Rs.
650- 1200 plus the usual allowances in respect of 5 Assistant
Engi neers (Elect.) who were presently working on Current
Duty Charge fromthe dates of their taking over charge or
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entrustnent of Current Duty Charge as noted against their
nanes for the period ending 29.2.1980 or until the posts are
filled on a regular basis. Qut of these 5 persons one each
was on Current Duty Charge from 1974 and 1976 and 3 were on
Current Duty Charge from 1978. Thus it is seen that on the
el ectrical side respondent 1 has been keeping persons on
Current Duty Charge from 1974, 1976 and 1978 until 29.2.1980
though as per the Circular dated 14.12.1973 nentioned above
cases for adhoc/regular appointments should be initiated
si mul t aneously while nmaking Current Charge arrangenents.

M. V.M Tarkunde pointed out that in all 55 Current
Charge appointments have been made from 15.6.1970 incl usive
of 2 nmade on 15.6.1970, 22 made in 1978, 15 made in 1979, 6
nmade in 1980 and 10 nade in 1981 and that they were al
continuing even on 22.7:1981. It is not disputed that Junior
Engi neers working on Current Duty Charge receive enol unments
based only on their own pay scale as Junior Engi neers and
that on  their adhoc appointment as Assistant Engineers they
recei ve enolunents ~on the basis of the higher pay scal e of
Assi stant' Engineers right from the date on which they were
put on Current-Duty Charge. It is evident that Junior
408
Engi neers woul d be anxious 'to be put on Current Duty Charge
as they are sure that if they are subsequently appointed on
adhoc basis they woul d becone entitled to enolunments on the
hi gher pay scale right fromthe date on which they were put
on Current Duty Charge.

Al that M. UR Lalit did before us in connection
with this questionwas to invite our attention to the
aforesaid Circular dated 14.12.1973 and to a  Menorandum
presented to respondent | by the Gaduate Junior Engi neers
Uni on where t he fol |l owi ng deci si on taken by t he
Est abl i shment Board on 17.8.1974 is extracted, viz:

"In the meeting of the Establishment Board held on

17.8.1974 it is explained and recomrended by the ME.

(Muni ci pal Engineer) that under the direct recruitnent

gquota only qualified persons havi ng Degr ee in

Engi neering are eligible. It was, therefore, decided

that selection be nade out of the departnental Junior

Engi neers having Degrees in Engineering after | ooking

into their CRs and after assessing their nerits by the

Establ i shment Board. They will be appointed on Current

Duty Charge/ Adhoc basis in the first instance and w |1

be replaced as soon as the persons sel ected by the UPSC

are available."

M. UR Lalit did not dispute the facts nentioned by
M. V.M Tarkunde about the Current Duty Charge appoi ntnents
havi ng been nmade from 1974 to 1981 of which 2 were made by
the i npugned order dated 21.6.1979 even after the ~select
list of 37 persons prepared for appointnent to 8 posts of
Assi stant Engineers by direct recruitnment was approved by
the conpetent authority on 2.5.1979 M. U R Lalit did not
di spute the factual statenent nade by M. Tarkunde that only
Juni or Engi neers hol ding Di pl omas have been put on Current
Duty Charge and appointed on adhoc basis as Assistant
Engi neers and that not even a single Degree holder Junior
Engi neer has been chosen for such appoi nt nent
notwi t hstanding the above decision taken by the
Establ i shment Board in the nmneeting held on 17.8.1974 to
choose only sui tabl e Juni or Engi neers with Degr ee
qualification for such appoi ntnents. Continuing Current Duty
Charge and Adhoc appointnents for such a long period
exceeding the period of one year nentioned in the said
Menor andum dated 30.12.1976 of the Government of Indiais
irregul ar though that Menorandum could not be stated to be
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automatical ly binding on respondent 1,
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What is totally wong is that appointnment of Junior
Engi neers on Current Duty Charge as Assistant Engi neers has
been nade by the inpugned order dated 21.6.1979 even after
the approval of the select |ist prepared for the appointment
of 8 Assi stant Engi neers wi thout issuing orders for
appoi ntnent even to 8 out of those persons who are in the
select list. In these circumstances we hold that the
appoi ntnent of 6 Diplonma holders Junior Engineers by the
order dated 10.4.1978 (Annexure 1) and of 2 such Junior
Engi neers by the order dated 21.6.1979 (Annexure M as
Juni or Engineers on Current Duty Charge for periods which
are proved to be too long is irregular and we quash the
sane.

Respondent 1 shall issue orders of appointnment to 8
Degree holders Junior Engineers out of those in the select
list approved on 2.5.1979 within one nonth fromthis date
and conpl ete the appoi ntnent of Assistant Engineers for the
remai ni ng _posts on regular basis in accordance with the
quota fixed inthe Recruitment Regulations w thin six nonths
fromthis date until which time the Current Duty charge
hol ders and Adhoc appointees according to seniority wll
continue to man the remaini ng posts. Respondent 1 shall not
make Current Duty Charge/ Adhoc appointnents and pronotions
except strictly and truly in accordance with t he
instructions and Regulations referred to above and other
instructions, if any, issued in that regard.

The only other prayer about which M. V.M Tarkunde
advanced argument is Prayer No. 8 in Wit Petition 1194 of
1979 which is to revise the special pay -or - planning
al l owance of Rs. 40 per nensem to Rs. 75 per nmensem from
1.1.1979 to Graduate Junior Engineers  working in the
pl anning circle. The planning all owance has been revised in
the CPWD fromRs. 40 to 75 per nensem in the case of
Graduate Junior Engineers we.f. 1.1.1979 pursuant to the
letter No. 28017 (17)-EW dated 1.1.1979 of the Mnistry of
Works and Housing (Works Division) addressed to the
Di rector-General of Wrks, CPW - (Annexure -~ ZA). The
Commi ssioner of respondent 1 has stated in his letter dated
20. 8. 1979 (Annexure ZB) that the Corporation has resol ved on
21.6.1971 to sanction special pay to Junior Engineers
working in the planning circle at Rs. 40 per nensemin the
case of Degree holders and Rs. 25 per nmensemin the case of
D pl oma holders we.f. 1.4.1971 and that he had recomrended
it my be increased fromRs. 40 to Rs. 75 per nensem as had
been done by the CPW w.e.f. 1.1.1979, observing that the
Cor por ati on
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generally follows the pattern prevailing in the CPVWD and t he
original planning allowance itself was sanctioned foll ow ng
that pattern. In Wit Petition 1194 of 1979 it is alleged
that arbitrary and illegal treatment is nmeted out to
Graduate Junior Engineers by respondent 1 as borne out by
the fact that the planning allowance is not revised fromthe
date from which the G aduate Junior Engineers are entitled

to enhancement. In the counter-affidavit respondent 1 has
stated that the issue regarding revision of the planning
al l owance to Junior Engineers is still under consideration.

M. V.M Tarkunde admtted before us that the revision has
since been effected we.f. 19.5.1980 whereas the cl ai m of
the petitioners in Wit Petition 1194 of 1979 is that it
should be revised we.f. 1.1.1979. The petitioners in Wit
Petition 1194 of 1979 cannot be allowed to blow hot and
cold. In regard to the policy of suspension of direct
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recruitment of Assistant Engineers for 7 years we.f.
1.4.1972 their contention is that the policy of the CPVWD
cannot apply automatically to the Corporation wuntil it is
adopted by a resolution. Nowin regard to the planning
al  owance they cannot be heard to say that the revision
should be nmade automatically from1.1.1979 following the
CPWD pattern. Evidently, the Corporation has resolved to
grant the upward revi sion only from 19.5.1980. The
petitioners are not entitled to claim the revision from
1.1.1979 itself and they have to be satisfied with the
revision effected from 19.5. 1980.

We shall next consider prayers 3 and 4 in Wit Petition
221 of 1979 which are to quash the seniority list dated
2.9.1978 (Annexure Gin Wit Petition 1194 of 1979) and to
direct respondent 1 to reckon the seniority of the
petitioners with the length of their services. Ms. Shyam a
Pappu stated that the nanes of the petitioners in Wit
Petition 221 of 1979  are not found in that seniority |ist
and that /'the question of their seniority may be |left open
Thi s request was opposed by M. G L. Sanghi who stated that
the question itself does not arise for consideration in Wit
Petition 221 of 1979. The contention of respondent 1 inits
counter-affidavit is ~that the names of Junior Engineers
wor ki ng as Assistant Engineers on Current Duty Charge and
Adhoc basis are not nentioned in that seniority list as they
are only Junior Engineers who have not  been regularly
appoi nted as Assistant Engi neers. This contention is correct
and has to be wupheld. The petitioners in Wit Petition 221
of 1979 are only Junior Engi neers whereas the seniority list
dated 2.9.1978 relates to Assistant Engineers. It .is not the
case of the petitioners in wit Petition 221 of 1979 that
their seniority as Junior Engineers has not been fixed
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properly. They are only Junior Engineers and consequently
they cannot question the correctness of the seniority Iist
dated 2.9.1978 relating to Assistant Engi neers. As they have
not yet been regularly appointed or pronoted as Assistant
Engi neers they cannot have any grievance about their nanes
not being nmentioned in that seniority list. Therefore, there
is no need to quash the seniority list dated2.9.1978 or to
give any direction to respondent 1 as prayed for by the
petitioners in Wit Petition 221 of 1979 in regard to
seniority.

Now we are left only with prayers 4, 6 and 7 in Wit
Petition 1194 of 1979 about which rightly no argunent was
advanced by M. V.M Tarkunde. Prayer No. 4 is to declare
the petitioners G aduate Engineers as a separate category
amongst Juni or Engi neers and give them equal quota like the
Di pl ona hol ders Junior Engineers out of the 50% quota for
pronoti on as Assi stant Engi neers. This cannot be done except
by carrying out two classes in the sane category of Junior
Engi neers on the basis nmerely of their qualification which
is not permssible in |aw though the creation of selection
grade in the same category on the basis of merit and or
seniority is wel | known and permssible. The Junior
Engi neers do the sane kind of woirk and bear the sane
responsi bilities whatever their qualification, whether they
are Degree holders or Diploma holders. In this connection it
will be wuseful to note what this Court has observed in S. B.
Pat war dhan v. Maharashtra. (1) viz;

"Though drawn from two different sources the
direct recruits and pronotees constitute in the instant
case a single integrated cadre. They di scharge
identical functions, bear sinmlar responsibilities and
acquire an equal ampunt of experience in the respective
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assignments. And yet clause (iii) of Rule 8 provides

that probationers recruited during any year shall in a
bunch be treated as seniors to the pronotees confirned
in that vyear... This fornula gives to the direct

recruit even the benefit of his one year’s period of

training and anot her year’s period of probation for the

purposes of seniority and denies to pronbtees the
benefit of their long and val uabl e experience. If there
was sone intelligible ground for this differentiation
bearing nexus with efficiency in
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public services it mght perhaps have been possible to

sustain such a classification

We think that the ratio of this observation applies to
the facts of this case in ‘regard to prayer No. 4 and that
the petitioners in Wit Petition 1194 of 1979 are not
entitled to be treated as a separate class of Junior
Engi neers.

Prayer No. 6 is to declare that the petitioners
Graduat e Juni or Engineers in-the service of respondent 1 are
entitled to be put on par with their counterparts in other
Covernment departnents, —and prayer No. 7 is to direct
respondent 1 to grant revised pay scale of Rs. 550-900 to
the petitioners in Wit Petition 1194 " of 1979 and other
Graduate Junior Engineers as in the case of G aduate Junior
Engi neers in Class 111 service in ot her Gover nnent
Departnments. This @ scale of Rs. 550-900 is of the selection
grade of Junior Engineers. There are 13 selection grade
posts in the Engineering Service (G vil) of respondent 1. W
think that the petitioners arenot entitled to these two
reliefs also

The result is that Wit Petition 221 of 1979 fails and
is dismssed with costs of the contesting private
respondents and Wit Petition 1194 of 1979 is allowed in
part in regard to prayers 1, 2, 3 and 5 as indicated above
and is otherw se dism ssed. The contesting respondents in
Wit Petition 1194 of 1979 shall pay the petitioners’ costs.

There will be one set of Advocates’ fees in both the Wit
Petitions.
H S K WP. No. 221 partly all owed

and WP. No. 1194 di sm ssed.
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