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HARJI T SI NGH BEDI, J.

These appeal s by special leave arise out of
foll owi ng facts:

The plaintiff-respondent Kulwant Singh and
def endant - appel | ant = Makhan Si ngh (now t hrough his LRs.)
herein were two of four brothers. As per the case set up, each
br ot her owned < share in_|and neasuring 40.2/3 nmarlas and
in a building housing an ice factory situated at Rayya

alongwith 1/8 share in the nachinery installed therein. On
3.5.1982, the defendant entered into two agreenents with the
plaintiff, - one for the sale of his share in the | and nmeasuring

40.2/3 marlas and the building on it for a consideration of
Rs. 10,000/- with earnest noney of Rs.5,000/-, and a second
pertaining to the sale of his share in the nachinery installed
in the ice factory for a consideration of Rs.16,000/- out of
whi ch Rs.5,000/- was paid as earnest noney. These
agreements are Ex.P-1 and Ex.P-2 on the record. As per the
terns of the agreenents, the sale deeds were to be executed
on or before 10.8.1982. It was pl eaded that the defendant
defaul ted on which a notice was served on himon 19.12.1983
but as no result was forthcomng, a suit for specific
performance was filed on 17.1.1984.

The defendant contested the suit on severa
grounds, inter-alia, that the agreenents as well as the receipts
with respect to the earnest noney had not been executed by
himand that the land in question and the buil ding raised
thereupon and the ice factory were Joint H ndu Famly
property and he being one of four co-parceners was not
conpetent to sell his share which made the agreement Ex.P-1
unenf orceabl e and that no decree for specific perfornmance
could be clainmed with respect to the nmachinery which was
noveabl e property and at best danmmges or compensation
could be clainmed for the breach of this agreement. On the
pl eadi ngs of the parties, the Trial Court framed the follow ng
i ssues:

1. Wet her the defendant executed agreenents to
sell building and machinery as referred in
paras No.1 and 2 of the Plaint? OPP

t he
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2. Whet her the plaintiff has been and conti nuous
to be ready and willing to performhis part of

the agreenent? OPP

3. VWhet her the defendant has comm tted breach
of the agreenent of sale ? OPP

4. Wet her agreenent regarding sale of building
is not specifically enforceabl e? OPP

4A. Whet her the suit property is ancestral and/or
Joint H ndu Family property? If so to what

effect? OPP

4B. Wet her the agreenent to sell is void or

unenforceabl'e for the reasons given.in paras
No. 3 and 4 of additional pleas raised in the
amended witten statement? OPP

4C. Whet her the suit for specific performance is
not conpetent so far as it relates to agreenent
for sale of machinery? OPP

4D. Vet her the suit property has been properly
descri bed? OPP

The Trial Court held that the execution of the
agreements Ex.P-1 and P-2 as well as the recei pt of earnest
noney by the defendant had been proved. It further held that
the defendant had not been ready and willing to performhis
part of the contract and had thereby conmtted a breach
thereof. Contrarily, it was held that the plaintiff had al ways

been ready and willing to performhis part of the contracts.
The findings on the issue Nos. 1 to 3 were thus recorded in
favour of the plaintiff. The Trial Court neverthel ess dism ssed

the suit holding that the agreenment to sell pertaining to 1/8
share in the machinery of the ice factory was not enforceable,
as the renedy available to the plaintiff was to claima refund of
the earnest noney with damages, if any. The Court further
hel d that the second agreenent pertaining to the sale of <
share in the land and buil ding out of 40.2/3 nmarlas too was
unenforceable as the 11 marlas of |and had been purchased

by the father of the plaintiff and the defendant, Dula Singh
and the bal ance | and neasuring 29.2/3 narlas had been

purchased by Dula Singh in the name of his four sons in equa
shares by four different sale deeds fromthe incone accruing
fromthe 11 Marlas and the ice factory and as such the entire
property having the character of Joint H ndu Fanmi |y property

in the hands of the four brothers, ( the defendant bei ng one of
our co-parceners ) could not have entered into an agreenent

to sell a share in the said property. The Court further
observed that the onus to prove that there was no joint famly
lay on the plaintiff, and that he had been unable to discharge
this onus. The Trial Court accordingly dismssed the suit on

this finding. The unsuccessful plaintiff thereafter filed a first

appeal which too was di smissed by the Addl. District Judge,
Anritsar by judgnent dated 26.5.1993. The matter was then
taken up in second appeal by the plaintiff. The | earned Single
Judge in his judgnent dated 27.11.2002 substantially
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reversed the findings of the Courts bel ow and partly decreed
the suit in the following terns :

"In view of the aforesaid discussion

the present appeal filed by the plaintiff is
partly allowed. The suit for specific
performance of the agreement Ex.P-1
regardi ng < share of the |and nmeasuring
29.2/3 narlas is hereby decreed on

paynment of the entire remaining sale

consi deration i.e. Rs.5,000/- by the
plaintiff. However, suit of the plaintiff
regardi ng sale of < share by the defendant
in the land neasuring 11 nmarlas and the
bui | di ng constructed thereon, which is Joint
Hi ndu Fam |y property, is dismssed. The
suit regardi ng specific perfornmance of
agreement Ex.P-2 pertaining to the sale of
1/8 share in the machinery installed in the
ice factory is al so decreed on paynent of the
remai ni ng sal e consi deration of Rs.11, 000/-
by the plaintiff."

These appeal's have been fil ed agai nst the judgnent
of the H gh Court, ~one at the instance of the Makhan Si ngh
the original defendant, (now represented by his | ega
representatives ), and a second by Kul want Singh plaintiff.

Ms. Kamini Jai swal, the learned counsel for the
appel lants in CGivil Appeal No. 4446/2005 filed by the Lrs. of
Makhan Si ngh has first and forenost argued that  under the
provisions of Section 100 of the Code of Cvil Procedure, the
High Court’s jurisdiction in Second Appeal was confined only
to a substantial question of |law and interference in a
concurrent finding of fact recorded by the trial court and
confirmed by the first appellate court was not envi saged even
if the High Court believed that a view contrary to the one
taken by the Courts bel ow was perhaps nore appropriate on
t he evi dence. She has, further, (urged that Dula Singh had
first purchased 11 marlas of land sonme tinme in the'year 1954
and an ice factory had been constructed thereon and it was
from the income fromthe ice factory which forned the
nucl eus whi ch had funded the purchase of 29.2/3 marl as of
land by Dula Singh in the nane of his sons some time in-the
years 1962-1963 and the finding of the Trial Court and the
First Appellate Court therefore that the entire property
constituted Joint Hindu Family property was correct and
could not be faulted, nore particularly as the plaintiff had
been unable to show any inconme in the hands of the famly
other than the incone fromthe ice factory, leading to a clear
i nference about the status of the property.

M. Qlati, the | earned counsel for Kulwant Singh
pl aintiff-respondent has, however, supported the judgnment of
the High Court and pointed out that the conduct of the
def endant i nasmuch as he had even deni ed the execution of
the agreenents at the initial stage clearly belied his story as al
the courts had found that the agreenents in question had
been duly executed and that he had not been willing to
execute the sal e deeds. He has subnitted that the docunent
Ex. P-4 which is a copy of the application subnmtted by the
def endant before the Sub-Registrar to mark his presence on
10. 8. 1992 and a statenent recorded by the Sub-Registrar
cont enpor aneously clearly showed that the property bel onged
to himand himalone without the slightest hint that it was
Joint Hndu Famly property, and it was after an anendnent
of the witten statement that the plea that the property in
guestion was Joint Hi ndu Famly Property had, for the first
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time, been taken. It has also been pleaded that there was no
evi dence whatsoever to show that the aforesaid property had
been purchased fromthe i ncone of the Joint famly so as to
give it the character of a Joint H ndu Famly property and that
the onus which lay on the defendant as the propounder of the
joint famly, as envisaged by the judgment of this Court in
D.S. Lakshmaiah & Anr. Vs. L. Bal asubramanyam & Anr.

(2003) 10 SCC 310 had clearly not been di scharged. It has,
further, been argued that the finding of the High Court that a
decree for 11 marlas of land could not be granted as this |and
had been purchased by Dula Singh during his life tinme and

had passed on to his son by succession after his death in

1966 was therefore Joint Hndu Fanmly in the hands of his
sons too was wong as observed in K V. Narayanaswam |yer

Vs. K V. Ranekrishna lyer & Os. (1964) 7 SCR 490 as

there was no presunption in law that a property purchased in
the nane of a nmenber of a famly had ipso-facto the character
of Joint H ndu Fam |y property unless it could be shown that
the fam |y possessed a nucleus ~for the purchase of the sane.
It has, further, been pleaded that the finding of the H gh Court
that the 11 Marlas purchased by Dula Singh in his own nane
whi ch devol ved on his sons after his death in 1966 too had
the character of Joint Hi ndu Fanmily property was al so an
erroneous assunption in-the light of the judgnent of this
Court in Comm ssioner of Walth Tax, Kanpur & Ors. vs.

Chander Sen & Ors. (1986) 3 SCC 567 in which it has been

held that there could be no presunption-that if the property
purchased by a father fell to his son by inheritance it was
deened to be in his position as a Karta of a Hndu Undivided
Fam |y.

We have considered the argunents advanced by the
| earned counsel for the parties very carefully, and have al so
perused t he evidence on record. There can be no doubt
what soever with regard to the plea of M. Kamni Jaiswal that
the interference of the H gh Court in second appeal should be
clearly mininmal and would not extend to a mere re-appraisal of
t he evi dence. We are therefore clear that had the Hi gh Court
on an appreciation of the evidence, taken a viewdifferent
fromthat of the Trial Court and the first appellate court, t he
exerci se would be clearly unjustified. W find, however, that
the High Court differing with the courts bel ow has proceeded
on the basis and ( we believe correctly ) that the onus to prove
that funds were available with the famly with which the
29.2/3 marlas of |and had been purchased by Dula Singh in
the nane of his sons lay on the defendant and not on the
plaintiff. We find no evidence in this respect save a self
serving and stray sentence in the statement of the defendant
that the property had been purchased fromthe income of the
Joint Hndu Famly. It bears reiteration that the defendant
had deni ed the execution of the two agreenments Ex.P-1 and
P-2 dated 3.5.1992 at the initial stage but faced with a difficult
situation had later adnitted that the agreenents had been
executed, leading to a finding by all three courts to that effect.
There is also a clear recital by the defendant in Ex. P-4 that the
property bel onged to him and specific boundaries of the
property were al so given therein. The defendant’s statenent
had al so been recorded by the Sub-Registrar on Ex.P-4
wherein he stated that he was ready to execute the sal e deeds
but Kul want Singh, plaintiff had not appeared to do so.

Li kewise, in the original witten statenent a case of denial of
the execution of the agreenents had been pleaded and it was
only by way of an amendnment that the plea that the property
bel onged to the Joint H ndu Fanmily had been raised. In this
connection the judgrment in D.S. Lakshmai ah case (supra )
becomnes rel evant. It had been observed that a property could
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not be presuned to be a Joint Hindu Family property nerely
because of the existence of a Joint Hndu Fanm |y and raised
an ancillary question in the follow ng terns:

"The question to be determined in the
present case is as to who is required to
prove the nature of property whether it is
joint Hndu Fanmly property or self-
acquired property of the first appellant."

The query was answered in paragraph 18 in the
followi ng terns
"The legal principle, therefore, is
that there is no presunption of a
property being joint famly property only
on account of existence of -ajoint H ndu

famly. The one who asserts has to
prove that the property is a joint famly
property. ~ 1f, however, the person so

asserting proves that there was nucleus
with which thejoint fam ly property
could be acquired, there would be
presunption of the property being joint
and the onus would shift on the person
who clains it to be self-acquired
property to prove that he purchased the
property with his own funds and not out
of joint famly nucleus that was
avail abl e. ™

The High Court has also rightly observed that there was
no presunption that the property owned by the nenbers of
the Joint Hndu Fanily could a fortiori be deened to be of
the same character and to prove such a status it had to be
establ i shed by the propounder that a nucleus of Joint H ndu
Fam |y income was avail able and that the said property had
been purchased fromthe said nucleus and that the burden to
prove such a situation lay on the party, who so asserted it.
The ratio of K V.Narayanaswam |yer case (supra ) is thus
clearly applicable to the facts of the case. We are therefore
in full agreenent with the H gh Court on this aspect as well.
Fromthe above, it would be evident that the H gh Court has
not nade a sinpliciter re-appraisal of the evidence to arrive at
conclusions different fromthose of the courts bel ow, but has
corrected an error as to the onus of proof on the existence or
ot herwi se of a Joint H ndu Fam |y property.

W now take up the appeal filed by Kulwant Singh

i.e. Civil Appeal No. 4455/2005.

As al ready nentioned above, the reason as to why the
decree for specific performance to the extent of 11 marlas
regarding the sale of < share in 11 marlas of |and and the
bui I di ng constructed t hereon has been deni ed even by the
H gh Court now needs to be exam ned. In this connection
ref erence nmust be nade to Chander Sen’'s case (supra )
wherein it has been held that a son who inherits his father’s
assets under Section 8 of the H ndu Succession Act does so in
his individual capacity and not as a Karta of the Hi ndu
Undivided Family. It is the admtted case before us that the
11 marl as had been purchased by Dula Singh fromhis income
as an enployee of the Railways and it was therefore his self-
acquired property. Such a property falling to his sons by
successi on could not be said to be the property of the Joint
H ndu Family. W are, therefore, of the opinion that the
appeal filed by Kulwant Singh nust also be allowed and we
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accordingly so order. The suit filed by Kulwant Singh is
accordingly decreed in toto. Cvil Appeal No. 4455/2005

(Kul want Singh Vs. Makhan Singh ) is allowed and the G vil
Appeal No. 4446/2005 ( Makhan Singh (D) by LRs. vs.

Kul want Singh ) is dismssed.




