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HEADNOTE

The petitioner in his Wit Petition to this Court
chal | enged the Election Synbols (Reservation and Al'l ot nent)
Order, 1968 contending that as it 1is legislative in
character It could not have been ‘issued by the Election
Conmi ssi on because the Commission is not entrusted by |aw
the power to issue such an Order regardi ng the
speci fication, reservation and allotnment of synbols that may
be chosen by the candidates at elections in parlianentary
and assenbly constituencies, and that there is no provision
constitutional or legal which justifies the recognition of
political parties for the purposes of election. It was
further contended that Article 324 of the Constitution which
vests the power of superintendence, direction and control of
all elections to Parliament and to the Legislature of a
State in the Election Comm ssion cannot be construed as
conferring power on the Commissionto issue the- Synbols
Order, and the Central Government which had been del egated
the power to nmke rules wunder & Section 169 of the
Representati on of People Act, 1951 could not further
del egate the power to make any subordinate legislation in
the form of the Synbols Order to the Comm ssion, wthout
itself being enpowered by The Act to nake such further
del egati on.

Dismissing the Wit Petition
2
N

HELD: 1. In exercise of the powers conferred Under
Article 324 of the Constitution, read with rule 5 and rule
10 of the Conduct of Election Rules, 1961 the Election
Conmi ssion of India issued the Election Synbols (Reservation
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and Allotnent) Oder in the year 1968 for the specification

reservation, choice and allotnent of synbols, for the
recognition of political parties in relation thereto and for
matters connected therewith. [15 C D

2. It cannot be said that any of the provisions of the
El ection Synmbols (Reservation and Allotnent) Order, 1968
suffers from want of authority on the part of the El ection
Conmi ssion which has issued it. [16 F]

3. The power of the Election Conmi ssion to recognise
political parties and to decide disputes arising anongst
them or between splinter groups within a political party has
been upheld in Sadiq Ali v. Election Conmssion of India,
[1972] 2 S.C R 318. It also wupholds the power of the
Conmi ssion to issue the Synbols Order and the power to issue
the Synbols Order was held to be conprehended in the power
of 'superintendence, ~direction and control’ of elections
vested in the Election Comm ssion. [11G 14A]

4. Even if~ the powers of the Election Comm ssion
nentioned in the Synbols Oder are not traceable to the
Representation of People Act, 1951 or the Conduct of
El ection Rules, 1961 the power  of - the Conm ssion under
Article 324(1) of the Constitution which are plenary in
character would enconpass all such provisions. Article 324.
O the Constitution operates in areas |left unoccupied by
| egi sl ation and the words ’superintendence' 'direction’, and
"control’ as well as ’'conduct of all elections’ are the
broadest terms which would include the power to nake al
such provi si ons. VWi | e construing t he expression
"superintendence, direction and-control’ in Article 324(1),
one has to remenber that every normwhich lays down a rule
of conduct cannot possibly be elevated to the position of
| egi slation or del egated |egislation. There are sone
authorities or persons in certain grey areas who nmay be
sources of rules of conduct and who at the sane time cannot
be equated to authorities or _persons who can nmake law, in
the strict sense in which it is understood in jurisprudence.
A direction my nmean an Oder ( issued to a particular
i ndividual or a precept which many nmay have to follow It
may be a specific or a general order. The source of power in
this case is the Constitution, the highest law of the |and,
which is the repository and source of all |egal powers and
any power granted by the Constitution for a specific purpose
shoul d be construed liberally 80 that the object for which
the power is
3

Al Party Hill Leaders’ Conference Shillong v. Captain
M A Sangma & Ors. [1978] 1 S.C.R 393, Roop Lal Sathi v.
Nachhattar Singh [1983] 1 S.C. R 702, Mhinder Singh GIl &
Anr. v. The Chief Election Conm ssioner, New Delhi & Os.
[1978] 2 S.CR 272 and A C. Jose v. Sivan Pillai & Os.
[1984] 3 S.C.R 74, referred to.

5. Till recently the Constitution of India had not
expressly referred to the existence of political parties,
but by the amendments nmade to it by the Constitution (Fifty-
Second Anendnent) Act, 1985 there is now a clear recognition
of political parties by the constitution. The Tenth Schedul e
to the Constitution which was added by the above Anending
Act acknow edges the existence of political parties and sets
out the circumstances when a nenber of Parlianent or of the
State Legislature would be deemed to have defected fromhis
political party and would thereby be disqualified for being
a menmber of the House concerned. It is therefore, difficult
to say that the reference to recognition, registration etc.
O political parties by the Synmbols Oder is unauthorised
and against the political system adopted by our country. [11
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JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 11738 of
1985.

(Under Article 32 of the Constitution of India).

CGobi nd Mukhoty, R P.. Gupta and Mss Kirti Gupta for
the Petitioner.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. In this petition filed under Article
32 of the Constitution the petitioner challenges the
constitutional validity of the Election Synbols (Reservation
and Allotnment) Order, 1968 (hereinafter referred to as 'the
Synbols Order’ which'is issued by the Election Comm ssion
(hereinafter referred toas 'the Conmission’). The principa
contention wurged by the petitioner in support of his
contention is that the Synbols Oder which is legislative in
character could not have been issued by the Conm ssion
because the conmm ssion is not entrusted by |aw the power to
i ssue such an order regarding the specification, reservation
and all ot nent of synmbols that may be chosen by the
candi dates at elections in parliamentary and assenbly
constituencies. It/ is further urged that Article 324 of the
Constitution which wvests the power ~of ‘superintendence,
direction
4
and control of all  elections to Parliament’ and to the
Legi slature of a State in the Comm ssion cannot be construed
as conferring the power  on the Conmission to issue the
Synbol s O der

It is necessary to set out the relevant provisions of
| aw having a bearing on the above question at the outset for
a proper appreciation of the contentions urged on behal f of
the petitioner. Article 324 (1) off the Constitution reads
t hus:

"324.(1) The superi nt endence, di rection and
control of the preparation of the electoral rolls
for, and the conduct of, all —elections to

Parliament and to the Legislature of every State
and of elections to the offices of President and
Vi ce- President held under this Constitution shal
be vested in a Commission (referred toin this
Constitution as the El ection Conmi ssion).

Articles 327 and 328 of the Constitution which vest the
power of making provisions wth respect to elections on
Parliament and the Legislatures in the States read as
foll ows :

"327. Subject to t he provi si ons of this
Constitution, Parlianent may fromtine to tinme by
| aw make provision with respect to all 'nmatters
relating to, or in connection with, elections to
ei ther House of Parliament or to the House or
either House of the Legislature of, a State
including the preparation of electoral rolls, the
delimtation of constituencies and all other
matters necessary for securing the due
constitution of such House or Houses.

328. Subj ect to the provi si ons of this
Constitution and in 80 far as provision in that
behal f is not nade by Parlianment, the Legislature
of a State may fromtime to time by law nake
provision with respect to all matters relating to,
or in connection with, the elections to the House
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or either House of the Legislature of the State
i ncluding the preparation of electoral rolls and
all other matters necessary for securing the due
constitution of such House or Houses."

Article 327 of the Constitution confers the power on
Parliament to nake by |law provision wth respect to al
matters
5
relating to, or in connection with, elections to either
House of Parlianent or to the House or either House of the
Legi sl ature of a State including the preparation of
el ectoral rolls, the delimtation of constituencies and al
other matters necessary for securing the due constitution of
such House or Houses subject to the provisions of the
Constitution. Article 328 of the Constitution confers
simlar power on the Legislature of a State to nmake
provision with respect to all -matters relating to, or in
connection with, the elections to the House or either House
of the Legislature of the State including the preparation of
el ectoral rolls and all other nmatters necessary for securing
the due constitution of such House or Houses subject to the
provi sions of the Constitution and in so far as provision in
that behalf 1is not nade by Parlianment. In exercise of the
power conferred by Article 327 of the Constitution
Parliament has enacted the Representation of the People Act,
1951 (43 of 1951) (hereinafter referred to as ’'the Act’)
providing for the conduct of elections to the Houses of
Parliament and to the House or Houses of the Legislature of
each State, the qualifications ~and disqualifications for
menbershi p of those Houses, the corrupt practices and ot her
offences at or in connection with such elections and the
decision of doubts and disputes arising out of or in
connection with such elections. Section 169 of ‘the Act
enmpowers the Central CGovernnent to promul gate rules, after
consultation with the Conmission, for «carrying out the
purposes of the Act. |In exercise of the said power the
Central Governnment has pronul gated the Conduct of El ections
Rul es, 1961 (hereinafter referred to as the 'the Rules’).
Rules 5 and 10 of the Rules which are material for the
purposes of this case read thus:

5. Synbols for elections in parlianmentary and
assenbly constituencies - (D The El ecti on
Conmi ssion shall, by notification in the Gazette
of India, and in the Oficial Gazette of each
State, specify the synbols that-may be chosen by
candi dates at elections in Parliamentary or
assenbly constituencies and the restrictions to
whi ch their choice shall be subject.

(2) Subject to any general or special direction
i ssued by the Election Conmi ssion either /under
sub-rule (4) or sub-rule (5) of rule 10, where at
any such el ection, nore nomination papers than one
are delivered by or on behalf of a candidate, the
declaration as to synbols nade in the nom nation
paper first delivered, and no other declaration as

to

6
synmbol s shall be taken into consideration under
rule 10 even if that nomination paper has been
rej ected.

10. Preparation of |list of contesting candidates

(4) At an election in a parlianmentary or assenbly
constituency, where a poll beconmes necessary, the
returning officer shall consider the choice of
synmbol s expressed by the contesting candidates in
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their nom nation papers and shall, subject to any
general or special direction issued in this behalf
by the El ection Conmi ssion -
(a) allot a different symbol to each contesting
candidate in conformty, as far as practicable,
with his choice; and
(b) if nore contesting candidates than one have
i ndicated their preference for the sane synbol,
decide by 1ot to which of such candidates the
synmbol will be allotted.
(5) The allotment by the returning officer of any
synmbol to a candidate shall be final except where
it is inconsistent with any directions issued by
the Election Commission in this behalf in which
case the Election Commission nmay revise the
allotrment in such manner as it thinks fit.
(6) Every candidate or his election agent shal
forth with be informed of the synbol allotted to
the candidate and be supplied with a specinen
thereof by the returning officer."
Sub-rule (1) of rule” 5 of the Rules enpowers the
comm ssion to specify by a notification in the Gazette of
India and in the Oficial Gazette of each State, the synbols

that may be chosen by candi dates at elections in
Parliamentary or assenbly constituenci es and the
restrictions to which their choice shall ‘be subject. Sub-

rule (4) of rule 10 of the Rules provides that at an
election in a parliamentary or assenbly constituency, where
a poll becomes necessary, the returning officer shal
consi der the choice of  synbols expressed by the contesting
candidates in their nomnation papers and shall subject to
any general or special direction issued in'this behalf by
the Commission allot a
7
different symbol to each contesting candidate in conformty,
as far as practicable, wth his choice and if  nore
contesting candi dates than one have i ndicated their
preference for the same synbol, decide by lot to which of
such candi dates the synbol will be allotted. Sub-rule (5) of
rule 10 of the Rules provides that the allotnent by
returning officer of any synmbol to a candidate  shall be
final except where it 1is inconsistent wth any directions
issued by the Commssion in this behalf in which case the
Conmission may revise the allotnent in such manner as it
thinks fit. Under sub-rule (6) of rule 10 of the Rul es every
candi date or his election agent should be informed forthwi th
the synbol allotted to the candidate and is entitled to be
supplied with a specinmen thereof. Purporting to exercise its
power under Article 324 of the Constitution read with rule 5
and rule 10 of the Rules, the Conmi ssion issued the synbols
Oder in the year 1968 which is inpugned in this petition
The Preanble to the Synbols Order reads thus :
"S.0O 2959 dated 31st August, 1968 - Wiereas the
superintendence, direction and control of —al
elections to Parlianent and to the Legi sl ature of
every State are vested by the Constitution of
India in the Election Conm ssion of India;
And, whereas, it is necessary and expedient to
provide in the interests of purity of election to
the House of the People and the Legislative
Assenbly of every State and in the interests of
the conduct of-such elections in a fair and
ef ficient nmanner, for t he speci fication
reservation, choice and allotnment of synbols, for
the recognition of political parties in relation
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thereto and for natters connected therewth.

Now, therefore, in exercise of the power s
conferred by Article 324 of the Constitution, read
with rule 5 and rule 10 of the Conduct of

El ections Rules, 1961, and all other powers
enabling it in this behal f, the El ecti on
Conmi ssion of India hereby nmkes the follow ng
O der."
The expression "political party’ is defined in
Par agraph 2(1)(h) of the Synbols Order thus :
2.(1)(h) - ’"Political party’ neans an association

or body of individual citizens of India registered
with the Commission as a political party under
par agr aph 3

and includes a political party deemed to be

regi stered with the Conmm ssion under the proviso

of sub-paragraph (2) of that paragraph;™

Paragraph 3 of the Synbols Oder provides that any

associ ati'on-or body of individual citizens of India calling
itself a —political party ~and intending to avail itself of
the provisions of the Synbol s Order shall make an
application to the Comm ssion for its registration as a
party for the purposes of the Synmbols O'der. Sub-paragraphs
(2), (3) and (4) of paragraph 3 of the Synhols O der provide
for the manner in which such applications should be nade by
associ ations and bodies calling thenselves as politica
parties for registration wth the Conmission. m at
par agraph enpowers the Conmi ssion to consider all relevant
particulars and to decide whether the association or body
should be registered as a political party ornot and its
decision in that regard is stated to be final. Paragraph 4
of the Synmbols Oder provides that in  every contested
election a synmbol shall be allotted to a contesting
candidate in accordance with the provisions of the Symbols
Order and different synbols shall be allotted to different
contesting candi dates at an el ection in t he sane
constituency. m e synbols specified by the Comi'ssion are
classified into two categories by paragraph 5 of the Synbols
O der. They are either reserved or free. A reserved synbol
is a synbol which is reserved for a recognised political
party for exclusive allotnent to contesting candi dates set
up by that party. A free synbol is a synbol other than a
reserved synbol Paragraph 6 of the Synbols Order provides
for the classification of the political parties,  into
recogni sed political parties and unrecognised politica
parties. Anongst the recognised political parties according
to the Synmbols Order there are two categories, nanely,
national parties and the State parties. The Synbols O der
further provides for the determination of the -question
whet her a candi date has been set up by a political party or
not. It deals with the power of the Commission to @ issue
instructions to unrecognised political parties for ‘their
expedi tious recognition on fulfillment of condi tions
specified in paragraph 6. The power of the commission in
relation to splinter groups or rival sections of the
recogni sed political party and its power in case of
amal gamati on of two or nore political parties are dealt with
in paragraphs 15 and 16 of the Synbols Order. Under
par agraph 17 of the Synbols Order the Comm ssion is required
to publish by one or nore notifications in the Gazette of
India lists specifying the national parties and the synbols
respectively reserved for them the State parties, the
State or States in which they are
9
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State parties and the synbols respectively reserved for them
in such State or States, unrecognised political parties and
the State or States in which they function and the free
synmbols for each State. Every such list is required to be
kept up-to-date, as far as possible. Under paragraph 18 of
the Synbols Order the Comm ssion has reserved to itself the
power to i ssue instructions and directions for the
clarification of any of the provisions of the Synbols O der,
for the renoval of any difficulty which may arise in
relation to the inplenmentation of any such provisions and in
relation to any matter wth respect to the reservati on and
allotment of synbols and recognition of political parties,
for which the Synbols Oder makes no provision or nakes
i nsufficient provision and provision is in the opinion of
the Conmi ssion necessary for the smpoth and orderly conduct
of el ections.

The petitioner clainms to be a convener of a socia
organi sation naned "SAPRYA" situated at 67/68, Daul at Ganj,
Kanpur (U./P.) ~which is stated to have been established for
the purposes of propagating ’'National truth’ and for
acquai nting the people of  India about the ideals cherished
by it. The petitioner -is aggrieved by the energence of a
| arge nunber of political parties at the national |evel and
at the State |level = which according to him has prejudiced
seriously the ideals of a denbcratic country. He has
referred in the course of the petition to the various acts
conmitted by the several political parties which according
to him are highly' detrinental to the interests of the
country. He contends that the enmergence of these politica
parties is due to the provisions contained in the Synbols
Order which provides for the registration of politica
parties, reservation and allotnent of synbol's in favour of
various political parties. It is contended by the petitioner
that the Synbols Order is liable to be struck down on the
ground that the Conmi ssion is not enpowered to issue it
ei ther under the Constitution or the Act and the Rul es nade
thereunder. It is his contention that there is no provision
constitutional or legal, which justifies the recognition of
political parties for purpose of elections.

The constitutional scheme with regard to the hol di ng of
the elections to Parlianent and the State Legislatures is
quite clear. First, the Constitution has provided for the
establishnent of a high power body to be incharge of the
elections to Parlianent and the State Legislatures and of
elections to the offices of President and Vice President.
That body is the Commi ssion. Article 324 of the Constitution
contains detailed
10
provi sions regarding the constitution of the Comm ssion and
its general powers. The Conm ssion consists of the /Chief
El ecti on Commi ssioner who is appointed by the President and
it my al so consi st such numnber of other Election
Conmi ssioners, if any, as the President my from time to
time fix, who are also to be appointed by the President.
When El ection Conmi ssioners are appoi nted, the Chief
El ecti on Conmi ssi oner becones t he Chai r man of t he
Comm ssion. There is provision for the appointment of
Regi onal Conmi ssioners to assist the Conmission. In order to
ensure the independence and inpartiality of the Conm ssion
it is provided that the Chief Election Conm ssioner shal
not be renoved fromhis office except in |ike nmanner and on
the like grounds as a Judge of the Suprene Court of India
and that the conditions of service of the Chief Election
Conmi ssi oner shall not be varied to his di sadvantage after
his appointment. An Election Comrissioner or a Regiona
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Conmi ssi oner cannot be renmobved fromoffice except on the
reconmendation of the Chief Election Conmssioner. The
superintendence, direction and control of the conduct of
elections referred to in Article 324(1) of the Constitution
are ent rusted to t he Conmi ssi on. The wor ds
"superintendence’, 'direction’ and 'control’ are w de enough
to include all powers necessary for the snmooth conduct of
elections. It is, however, seen that Parlianent has been
vested with the power to nmake |aw under Article 327 of the
Constitution read with Entry 72 of List I of the Seventh
Schedule to the Constitution wth respect to all mtters
relating to the elections to either House of Parlianent or
to the House or either House of the Legislature of a State
subject to the provisions of the Constitution. Subject to
the provisions of the Constitution and any |aw nade in that
behal f by Parliament, the Legislature of a State may under
Article 328 read with Entry 37 of List 11 of the Seventh
Schedule to the Constitution make law relating to the
el ections to the House or Houses of Legislature of that
State. The ~general powers of superintendence, direction and
control of the elections “vested in- the Comm ssion under
Article 324(1) naturally are subject to any | aw made either
under Article 327 or under Article 328 of the Constitution

The word ’election’” in Article 324 is used in a wi de sense
so as to include 'theentire process of election which
consists of several 'stages and it enbraces nany steps, sone
of which may have an inportant bearing on the result of the
process. India is'a country which consists of mllions of
voters. Although they are quite conscious of their duties
politically, unfortunately, a large percentage of them are
still illiterate. Hence there is need for using synbols to
denote the candidates who contest elections” so ‘that the
illiterate voter

11

may cast his vote in secrecy in favour of the candidate of
his choice by identifying himwth the help of the synbol
printed on the ballot paper against his nane.

It is true that till recently the Constitution did not
expressly refer to the existence of political parties. But
their existence is inplicit in the nature of denocratic form
of CGovernnent which our country has adopted. The use of a
synmbol, be it a donkey or an el ephant, does give rise to an
uni fying effect anobngst the people with a comopn politica
and economc progranmme and ultimately hel ps in _the
establishnent of a Wstnminster type of denobcracy which we
have adopted wth a Cabinet responsible to the elected
representatives of the people who constitute the Lower
House. The political parties have to be there if the present
system of Governnent should succeed and the chasm dividing
the political parties should be so profound that a change of
adm nistration would in fact be a revol ution disguised under
a constitutional procedure. It is no doubt a paradox that
while the country as a whole yields to no other in its
corporate sense of unity and continuity, the working parts
of its political system are so organized on party basis in
other words on systematized differences and unresolved
conflicts. That is the essence of our system and it
facilitates the setting up of a Governnent by the mjority.
Al though till recently the Constitution had not expressly
referred to the existence of political parties, by the
amendnments made to it by the Constitution (Fifty-Second
Amendnent) Act, 1985 there is now a clear recognition of the
political parties by the Constitution. The Tenth Schedule to
the Constitution which is added by the above anmendi ng Act
acknow edges the existence of political parties and sets out
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the circunstances when a nenber of Parlianment or of the
State Legislature would be deemed to have defected fromhis
political party and would thereby be disqualified for being
a menber of the House concerned. Hence it is difficult to
say that the reference to recognition, registration etc. of
political parties by the Synbols Order is unauthorised and
agai nst the political system adopted by our country.
Paragraph 15 of the Synbols Order which dealt with the
power of the Commission in relation to splinter groups or
rival sections of a recognised political party canme up for
consi deration before this Court in Sadiq Ali & Anr. etc. v.
El ection Commission of India & Os. etc. [1972] 2 S.CR
318.
The Court observed in that case at pages 341-343 thus:
12
"It would followfrom what has been discussed
earlier in this judgment that the Symbols Order
makes detailed provisions for the reservation
choice and al | ot ment of synbol s and the
recognition of political  parties in connection
therewith. That -~ the ~Conm ssion should specify
synbols for el ections in parliamentary and
assenbly constituencies has al so been made
obligatory by rule 5 of Conduct of Election Rules.
Sub-rule/(4)  of Rule 10 gives a power to the
Conmi ssion to issue general or special directions
to the Returning Oficers in respect of the
al l ot ment. of synbols. me allotnment of synbols by
the Returning Oficers has to be in_ accordance
with those directions. Sub-rule (5) of rule 10
gives power to the Conmssion to revise the
allotment of a synbol by the Returning Officers in
80 far as the said allotnment isinconsistent with
the directions issued by the Conmi ssion. It would,
there fore, fol low that ~ Conmi ssion has been
clothed with plenary powers by the above nentioned
Rules in the matter of allotnment of synbols. The
validity of the said Rul es has not been chal | enged
before us. If the Conmi ssion is not to be disabled
fromexercising effectively the plenary powers
vested in it in the matter of allotnment of synbols
and for i ssui ng di rections in connecti on
therewith, it is plainly essential that the
Conmi ssion should have the power to settle a
dispute in case claim for the allotnent of the
synmbol of a political party is made by two riva
claimants. In case, it is a dispute between two
i ndi vidual s, the method for the settlenment of that
di spute is provided by paragraph 13 of the Synbols
Order. If on the other hand, a dispute arises
between two rival groups for allotnent of -a synbo
of a political party on the ground that each group
professes to be that party, the machinery and the
manner of resolving such a dispute is given in
para graph 15. Paragraph 15 is intended to
ef fectuate and subserve the main purposes and
objects of the Synbols Oder. ne paragraph is
designed to ensure that because of a dispute
having arisen in a political party between two or
nore groups, the entire scheme of the Synbols
Order relating to the allotnent of a synbol
reserved for the political party is not set at
naught. me fact that the power for the settlenent
of such a dispute has been vested in the
Conmi ssion woul d not constitute a valid ground for
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assailing the vires

13
of and striking down paragraph 15. The Conmi ssi on
is an authority created by the Constitution and
according to Article 324, the superintendence,
direction and control of the electoral rolls for
and the conduct of elections to Parlianent and to
the Legislature of every State and of elections to
the offices O President, and Vice President shal
be vested in the Commission. The fact that the
power of resolving a dispute between two riva
groups for allotnent of synbol of a politica
party has been vested in such a high authority
woul d raise a presunption, though rebuttable, and
provide a guarantee, though not absolute but to a
consi derable extent, that the power would not be
m sused but, would be exercised in a fair and
reasonabl e manner.
There is ~al so no substance in the contention that
as power to nmake provisions in respect to
el ections has been given ‘to the Parlianment by
Article 327 of the Constitution, the power cannot
be further delegated to the Commission. m e
opening words of Article 327 are ’subject to the
provisions of this Constitution'. The above words
indicate that any |law made by the Parlianent in
exerci se of powers conferred by Article 327 woul d
be subj ect to the other provisions of the
Constitution including Article 324. Article 324 as
mentioned above provides that  superintendence,
direction and control of elections shall be vested
in Election Comm ssion, It, ~therefore, cannot be
sai d when the Conmi ssion issued direction, it does
so not on its own behalf but as the del egate of
some other authority. 1t may al so be nentioned in
this context that when the Central Governnent
i ssued conduct of Elections Rules, /1961 in
exercise of its powers under section 169 of the
Representation of People Act, 1951, it did so as
required by that section after consultation with
t he Conmi ssi on.

The above decision uphol ds the power of the comm ssion
to recognise political parties and to decide disputes
arising anongst themor between splinter groups within a
political party. It also upholds the power of the Conmission
to issue the Synbols Oder. me Court has further observed
that it could not be said that when the Conm ssion issued
the Synbols Oder it was not doing so on its own behal f but
as the del egate of sone other
14
authority. m e power to issue the Synbols Order was held to
be conprehended in the power of superintendence, direction
and control of elections vested in the conm ssion.

Over-ruling the objection raised as to the validity of
the Synbols Order on the ground that it was legislative in
character and the Conm ssion had no power to issue it in the
absence of entrustment of the power to make a law in
relation to elections, this Court observed in All Party Hil
Leaders’ Conference, Shillong v. Captain M A Sangma & Os.
[1978] 1 S.C.R 393, at page 408 thus:

"It is not necessary in this appeal to deal with
the questi on whet her the Synbols Order nade by the
Conmission is a piece of legislative activity. It
is enough to hold, which we do, that the
Conmission is enpowered in its own right under
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Article 324 of the Constitution and also under
rules 5 and 10 of the Rules to nake directions in
general in w dest terms necessary and also in
specific cases in order to facilitate a free and
fair election wth pronptitude. It is, therefore,
legitimate on the part of the Conm ssion to make
general provisions even in anticipation or in the
Iight of experience in respect of natters relating
to synbols. mat would also inevitably require it
to regulate its own procedure in dealing wth
di sputes regarding choice of synbols when raised
before it. Further that wuld also sonetines
inevitably lead to adjudication of disputes with
regard to recognition of parties or rival clainms
to a particular synbol. The Synmbols Oder s,
therefore, a conpendi um of directions in the shape
of general provisions to meet various Kkinds of
si tuations appertaining to el ections with
particul ar reference to synbols. The power to make
these directions, whether it is a |legislative
activity or not, flows fromArticle 324 as well as
fromrules 5-and 10. It was held in Sadiq Al
(Supra) that 'if-the Conmission is not to be
di sabl ed from exercising effectively the plenary
powers vested in it in the matter of allotnment of
synbol and / for issuing directions in connection
therewith, it is plainly essential that the
Conmi ssion should have the power to settle a
di spute in case claim for the allotnent of the
synmbol of a political ~ party is nmade by two riva
claimants’. |t has been

15
held in Sadiqg Ali (Supra) that the Commi ssion has
been clothed with plenary powers by rule 5 and
sub-rules (4) and (5) of rule 10 of the Rules in
the matter of allotnent of synbols.

In Roop Lal Sathi v. Nachhattar Singh, [1983] '1 S.C. R
702, the same viewis reiterated. The Court observed in
this case at page 719 as follows :

"The Synbols Order nade by the El ection Comm ssion
in exercise of its power under Article 324 of the
Constitution read with rules 5 and 10 of the

Conduct of Elections Rules and all other powers
enabling it in that behalf, are in the nature of
general directions i ssued by t he El ection
Conmi ssion to regulate the node of allotnment of
synmbols to the contesting candidates. It is a
matter of conmmon know edge that elections in our
country are fought on the basis of synmbols. It

nmust but logically follow as a necessary corollary
that the Synbols Order is an order made under the
Act. Any other view would be destructive of the
very fabric of our system of hol ding parliamentary
and assenbly constituency elections in the country
on the basis of adult suffrage."

Even if for any reason, it is held that any of the
provi sions contained in the Synbols Order are not traceable
to the Act or the Rules, the power of the Comm ssion under
Article 324(1) of the Constitution which is plenary in
character can enconpass all such provisions, Article 324 of
the Constitution operates in areas left unoccupied by
| egi sl ation and the words 'superintendence’, 'direction’ and
"control’ as well as ’'conduct of all elections’ are the
broadest terns which would include the power to nake al
such provisions. (See Mohinder Singh GIlI & Anr. v. The
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Chief Election Comm ssioner, New Delhi & Os. [1978] 2
S .CR 272, and AC. Jose v. Sivan Pillai & Os. [1984] 3
S.CR 74.)

W do not also find any substance in the contention
that the Central Governnent which had been del egated the
power to nake rules under section 169 of the Act coul d not
further delegate the power to nmmde any subordinate
legislation in the form of the Synbols Oder to the
Conmi ssion, without itself being enpowered by the Act to
such further del egation. Any part of the Synbols O der which
cannot be traced to rules 5 and 10 of the Rules can
16
easily be traced in this case to the reservoir of power
under Article 324(1) which enmpowers the Commission to issue
all directions necessary for the purpose of conducting
smooth, free and fair elections. Qur attention is not drawn
by the |I|earned counsel ~for the petitioner to any specific
provisioniin the Synbol s Order. which cannot be brought
within the scope of ‘either rule' 5 or rule 10 of the Rules or
Article 324(1) of the Constitution and which is hit by the
principl e delegatus non pottes delegare, i.e. a delegate
cannot del egate, the Commission itself in this case being a
donee of plenary powers under Article 324 (1) of the
Constitution in connection with the conduct of elections
referred to therein subject of course to any |egislation
made under Article 327 and Article 328 of the Constitution

read with Entry 72 in List | or Entry 37 in List Il of the
Seventh Schedule to the Constitution and the rules nmade
t her eunder. VWi e const ruing t he expr essi on
' superintendence’, ’'direction and control”’ in Article

324(1), one has to renenber that every norm which | ays down
arule of conduct cannot possibly be elevated to the
position of legislation or delegated |egislation. There are
some authorities or persons in certain grey areas who may be
sources of rules of conduct and who at the same time cannot
be equated to authorities or persons who can nmake law, in
the strict sense in which it is understood in jurisprudence.
A direction my nean an order issued to a particular
i ndi vidual or a precept which many. may have to fol low It
may be a specific or a general order. One has also to
renmenber that the source of power in this case is the
Constitution, the highest law of the Iland, which is the
repository and source of all legal powers and any power
granted by the Constitution for a specific purpose shoul d be
construed liberally so that the object for which the power
is granted is effectively achieved. Viewed fromthis angle
it cannot be said that any of the provisions of the Synbols
Order suffers fromwant of authority on the part of the
Comm ssi on, which has issued it.

W are not satisfied with the submssion that the
several evils, nmalpractices etc. which are alleged to be
exi sting anpbngst the political parties today are due to the
Synbol s Order whi ch recogni ses political parties and
provides for their registration etc. m e reasons for the
exi stence of such evils, malpractices etc. are to be found
el sewhere. The surer remedy for getting rid of those evils
nmal practices etc. is to appeal to the conscience of the
nati on. We cannot, however, set aside the Synbols Order on
the grounds alleged in the petition.

We dismiss the petition accordingly.

N. V. K Petition di sm ssed.
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