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CASE NO. :
Appeal (civil) 2733 of 2001

PETI TI ONER
Mahendr a Baburao Mahadi k & O's.

RESPONDENT:
Subhash Krishna Kanitkar & O's.

DATE OF JUDGVENT: 16/03/2005

BENCH
B.P. Singh & S.B. Sinha

JUDGVENT:
JUDGVENT

WI TH

ClVIL APPEAL NO. 2734 COF 2001

S.B. SINHA, J :

These two appeal s arising froma comon judgnment and order dated
31st July, 2000 passed by a Division Bench of the Hi gh Court of Judicature
at Bombay in wit petition No. 4675 of 1999 were taken up for hearing
toget her and are being di sposed of by this conmopn judgnent.

FACTS :

The factual matrix is being noticed fromGCivil Appeal No. 2733 of
2001.

The First Respondent herein, an advocate, is said to be associated with
various social activities and had been acting as Chief Trustee of Ganpati
Devast han, Bhiwandi. He filed a wit petition in the nature of a Public
Interest Litigation inter alia for issuance of an appropriate direction upon
The Bhi wandi Ni zanmpura Munici pal Council (hereinafter referred to
"Muni ci pal Council’) to denolish a building consisting of ground and six
upper floors constructed by the Appellants herein-on the land bearing Gty
Survey No. 3331 and House Property No. 358 and 358/ 1 of Kaskar Alley,
Bhiwandi, District Thane. A further prayer was nmade that the Minicipa
Council be directed to furnish certified copies of extracts of assessnent
regi ster/book and pernission dated 5th May, 1995 granted to the Appellants
herein in relation to the aforenenti oned property.

WRI T PROCEEDI NGS :

In his wit petition, the first Respondent conplained of illega
constructions made in the town of Bhiwandi on private as well as
Covernment | ands but despite the sane neither any action was taken

t hereupon nor any certified copy of the assessnment register/ book was
suppl i ed.

In the wit petition, it was contended that on the aforenentioned pl ot
there existed a single storied structure but the Appellants nmanaged to obtain
a repair permssion dated 5th May, 1995 for carrying out repairs on the
ground fl oor and two upper floors, but construction of ground plus six floors
was started on the basis thereof.

The First Respondent herein sought for copies of extracts of the
assessment register for the purpose of establishing the nature of the origina
structure standing on the said property but the same was denied to himon
the premise that the property in question did not stand in his nane. It was
furthernmore contended that the officials of the Minicipal Council coll uded
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with the Appellants herein. It was urged that such constructions had cone

up solely owing to negligence and default on their part. It was further

contended that no F.S.I. was available on the plot for constructing such a

huge buil ding and, thus, the sane being unauthorized was |iable to be
denol i shed.

Before the H gh Court the Appellants did not file any return. The

Muni ci pal Council, however, contended that in relation to the said property a
civil suit had been pending in the Court of Civil Judge, Junior Division
Bhi wandi wherein the Appellants had obtained an order of status quo. It

was further disclosed that a First Informati on Report in relation to the
af orementi oned unaut hori zed construction was | odged on 4th June, 1999
under Section 43 read with Section 52 of the Maharashtra Regi onal and
Town Pl anning Act, 1966 (MRTP Act) and Sections 119 and 217 read with
Section 34 of the Indian Penal Code wherein the Appellants as also the
of ficers of the Minicipal Council including the then Chief Surveyor and
Chi ef Engi neer were naned as accused therein.

Bef ore the H gh Court, reliance was al so pl aced upon a purported
resol ution of the Minicipal Council dated 12th October, 1998 in terns
wher eof all unauthorized constructions within the nunicipal area were
sought to be regul arized upon-inposition of penalty and conpoundi ng of
of fences in ternms of Section 43 of the MRTP Act.

The State of Maharashtra in its affidavit contended that it was not
inclined to approve the aforenentioned resolution passed by the Minicipa
Counci |

JUDGVENT OF THE HI GH COURT:

In the inpugned judgnent, the H gh Court held

(i) The First Respondent was entitled to inspection of docunents as al so
grant of certified copies on paynent of requisite charges;
(ii) Recovery of taxes in respect of unauthorized construction does not

amount to regul ari sation thereof;
(iii) The Resol ution dated 12th October, 1998 passed by the Minicipa
Council on a whol esale basis is wholly unsustainable in | aw.

(iv) O fences relating to unauthorized or illegal constructions cannot be
conpounded and, thus, structures have to be denvoli shed.
(v) Regul ari zati on of such unauthorized structures would defeat the very

pur pose of introducing the rules of planned devel opnment of the city and,
thus, cases of such unauthorized constructions nust be dealt with sternly.

It was directed:
"(i) The Respondent nos. 1 and 2 are directed to issue
certified copies of the docunents wthin four weeks as
per the applications filed by the Petitioners subject to
paynment of charges.

(ii) Gvil Judge (J.D.) Bhiwandi is directed to decide the
application for interimrelief by Respondent nos. 4 to 6 in
Reg. Civil Suit No. 321 of 1999 within a period of eight
weeks. The parties shall appear before the G vil Court on
4t h Septenber, 2000 and thereafter the Cvil Court shal

hear the matter on day to day basis without granting any
adj ournnents to either side.

(iii) Appeal filed against the order of the Trial Court, if
admtted and ad-interimor interimrelief is granted, shal

be di sposed of within a period of six weeks without

insisting for formal paper book

(iv) In case the Givil Court vacates the interim order
the Municipal Council shall denolish the building
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constructed by Respondent nos. 4 to 6 within a period of
four weeks fromthe date of vacation of interimrelief.

(v) The Conmi ssioner of Police, Thane is directed to
provi de adequate police protection to the municipal staff
in carrying out denolition of the building.

(vi) The resol ution dated 12th October, 1998 is quashed
and set aside. Respondent nos. 1 and 2 are directed to
take i mredi ate steps to denolish the unauthorized
structures in Bhivandi in accordance with |aw. "

SUBM SSI ONS

M. Shekhar Naphde, learned senior counsel appearing on behalf of
the Appellants principally raised the following two contentions in support of
these appeal s:
(1) Having regard to the statutory schene contained in Sections 52 and 53 of
the MRTP Act read with Section 189 of the Maharashtra Minicipa
Council's, Nagar Panchayats and I ndustrial Townships Act, 1965 (the
Muni ci pal ~Act), the Minicipal Council had the requisite jurisdiction to pass
the resolution dated 12th October, 1998 and in that view of the matter the
direction of the H gh Court to denolish the structure is manifestly unjust, as
pursuant to or in furtherance of such schenme of regularization, the Appellant
could have filed an application praying for regularization of the
constructions raised by them
(2) I'n any event, the Hi gh Court shoul'd not have exercised its discretionary
power in directing denolition of the structure. Strong reliance, in this
behal f, has been placed on Corporation of Calcutta Vs. Ml chand
Agarwal I a [ (1955) 2 SCR 995]

Dr. NNM Chatate, |earned senior counsel appearing on behalf of the
Appellants in Cvil Appeal No. 2734 of 2001 and Respondent Nos. 2 & 3 in
Cvil Appeal No. 2733 of 2001 supported the contention of M. Naphde and
furthernmore urged that although a notice had been served upon the
Appel l ants, no demplition could be carried out in view of the order of status
gquo passed by the Civil Court.

According to Dr. Ghatate, the Municipal Council has the requisite
jurisdiction to regularize such unauthorized constructions by conpoundi ng
of f ences upon accepting compoundi ng fees prescribed therefor.

M. V.A Mhta, |earned senior counsel appearing on behalf of the
First Respondent, on the other hand, would subnit that the Appellants are
guilty of commission of fraud and even in this Court got up documents have
been filed and wong statenents have been nade to bol ster their cases.
According to | earned counsel, Section 143 of the MRTP Act refers only to
of fences and in that view of the matter, by reason thereof, except as
expressly provided for in the MRTP Act or the Minicipal Act, no genera
order of regularization could be issued in terns of the purported resol ution
dated 12th COctober, 1998 or otherw se. Provisions.of Sections 52 and 53 of
the MRTP Act, M. Mhta would contend, would apply only during
devel opnent and not thereafter.

STATUTORY PROVI SI ONS
The rel evant provisions of the MRTP Act are as under

"2(15) "local authority" neans \026

(a) the Bonmbay Municipal Corporation constituted under
t he Bonbay Munici pal Corporation Act or the Nagpur
Muni ci pal Corporation constituted under the City of
Nagpur Muni cpal Corporation Act, 1948, or any
Muni ci pal Corporation constituted under the Bomrbay
Provi nci al Muni ci pal Corporation Act, 1949.
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(b) a Council and a Nagar Panchayat constituted under
the Maharashtra Minicipal Councils, Nagar Panchayats
and Industrial Townships Act, 1965

2(19) "Planning Authority"” means a |ocal authority; and

i ncl udes \ 026

(a) a Special Planning Authority constituted or appointed
or deered to have been appoi nted under section 40;

(b) in respect of the slumrehabilitation area declared
under section 3C of the Maharashtra Sl um Areas
(I'nprovenment, C earance and Redevel oprment) Act,

1971, the Slum Rehabilitation Authority appoi nted under
section 3A of the said Act;

44. Except as otherwi-se provided by rules made in this
behal f, any person-not being Central or State CGovernnent
or local authority intending to carry out any devel opnent
on any | and shall nmake an application in witing to the
Pl anni ng ‘Authority for perm ssion in such form and
cont ai ni ng _such particul ars and acconpani ed by such
docunents, as may be prescri bed:

Provi ded that, save as otherw se provided in any |aw, or
any rules, regulations or by-laws nade under any |aw for
the time being in force, no such perm ssion shall be
necessary for demolition of an existing structure, erection
or building or part thereof, in compliance of ‘a statutory
noti ce froma Pl anniing Authority or a Housing and Area
Devel opnent Board, the Bonbay Repairs and

Reconstructi on Board or the Bombay Sl um | nprovenent

Board established under the Maharashtra Housing and

Area Devel opnent Act, 1976

52. (1) Any person who, whether at his own instance or
at the instance of any other person comences,
undertakes or carries out devel opment, or institutes, or
changes the use of any land \026

(a) without perm ssion required under this Act; or

(b) which is not in accordance wi th any permnssion
granted or in contravention of any condition subject to
whi ch such perm ssi on has been granted;

(c) after the perm ssion for devel opnent has been duly
revoked; or

(d) in contravention of any perm ssion which has been
duly nodifi ed.

shal I, on conviction, be punished with inprisonnment for a
termwhich shall not be | ess than one nonth but which

may extend to three years and with fine which shall not

be | ess than two thousand rupees but which nay extend

to five thousand rupees, and in the case of a continuing
offence with a further daily fine which my extend to two
hundred rupees for every day during which the offence
continues after conviction for the first conm ssion of the
of f ence.

(2) Any person who continues to use or allows the use of
any land or building in contravention of the provisions of
a Devel opnent plan without being allowed to do so

under section 45 or 47, or where the continuance of such
use has been all owed under that section continues such
use after the period for which the use has been all owed or
wi t hout complying with the ternms and conditions under

whi ch the continuance of such use is allowed, shall, on
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convi ction be punished with fine which may extend to

five thousand rupees; and in the case of a continuing

of fence, with a further fine which my extend to one
hundred rupees for every day during which such offence
continues after conviction for the first comm ssion of the
of f ence.

53(1) Where any devel opment of |and has been carried

out as indicated in sub-section (1) of section 52, the

Pl anni ng Authority may, subject to the provisions of this
section, serve on the owner a notice requiring him wthin
such period being not |ess than one nonth, as may be
specified therein after the service of the notice, to take
such steps as nmay be specified in the notice.

(a) in cases specified in clause (1) or (c) of sub-section
(1) of section 52, to restore the land to its condition
exi sting before the said devel opment took pl ace,

(b) inicases specified in clause (b) or (d) of sub-section
(1) of section 52, to secure conpliance with the
conditions or with the perm ssion as nodified:

Provi ded that, where the notice requires the
di sconti nuance of any use of land, the Planning Authority
shal |l serve a notice on the occupier also

(2) In particular, such notice may, for purposes of sub-
section (1), require \026

(a) the denmplition or alterationof any building or works;
(b) the carrying out onland of any buil ding or other
operations; or

(c) the discontinuance of any use of |and.

(3) Any person aggrieved by such notice may, within the
period specified in the notice and in the manner

prescri bed, apply for perm ssion under section 44 for
retention on the land of any building or works or for the
conti nuance of any use of the |and, to which the notice
rel ates, and pending the final determ nation of

wi t hdrawal of the application the nere notice-itself shal
not affect the retention of buildings or works or the
conti nuance of such use.

(5) If the permission applied for is granted, the notice
shall stand withdrawn; but if the perm ssion applied for is
not granted, the notice shall stand; or if such perm ssion
is granted for the retention only, of some buil dings, or
wor ks, or for the continuance of use of only a part of the
| and, the notice shall stand w thdrawn as respects such
bui | di ngs or works or such part of the |and, as the case
may be, and thereupon, the owner shall be required'to

take steps specified in the notice under sub-section (1) as
respects such other buildings, works or part of the |and.

124E (2) The Authority shall, on such application being
made or if no such application is nmade, by a person
instituting or changi ng any use of any |and or buil ding,
then after serving a notice in witing on the person liable
to such paynent and after calling for a report in this
behal f fromthe concerned officer of the Authority, after
taking into consideration the report aforesaid,

det erm ni ng whet her or not and if so, what devel opnent
charge is leviable in respect of that devel opnent or
institution of use or change of use and after giving the
person concerned an opportunity to be heard, shall then




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 14

assess the anpbunt of devel opnent charge payabl e by
such person and give to such person a notice in witing of
such assessment.

143. (1) The Regional Board or Planning Authority or

Devel opnent Authority concerned or any person

authorized in this behalf by general or special order nmay
either before or after the situation of the proceedings
conpound any of fence nmade puni shabl e by or under this

Act or rules nade thereunder

(2) When an offence has been conpounded, the of fender

if in custody, shall be discharged: and no further
proceedi ngs shall be taken against himin respect of the
of f ence conpounded. "

Sub-sections (2), (8) and (9) of Section 189 of the Minicipal Act are
as under:

"(2) Before beginning to construct any buil ding, the
person intending so to construct shall give to the Chief

O ficer notice thereof in witing and shall furnish to him
at the sane tinme, if required by a bye-law or by a specia
order to do so, a plan showi ng the |levels, at which the
foundation and | owest floor of such building are

proposed to be laid, by reference to sone |evel known to
the Chief Oficer, and all information required by the
bye-1 aws, or denmanded by the Chief O ficer regarding

the limts, design, ventilation and materials of the
proposed buil ding and the intended situation and
construction of the drains, privies water-closets,; house-
gullies and cess pools, if any, to be used i n connection
therewith, and the location of the building with reference
to any existing or projected streets, the neans of access
to such building and the purpose for which the building

wi |l be used:

Provided that, if the bye-laws of the Council so require,
such notice shall be in such formas the Council nmay
fromtime to time prescribe and such plans shall be
signed by a person possessing the qualifications laid
down in the bye-laws or |licensed under the bye-laws so
to sign such plans.

(8) If any person begins any construction of a building of
which notice is required to be given under sub-section (2)
\ 026

(i) without the perm ssion of the Chief Oficer under sub-
section (4) or of the Council under sub-section (5), save
as ot herw se provi ded under sub-section (6); or

(ii) having received perm ssion under clause (a) of sub-
section (4), contrary to the plans and information

furni shed under sub-sections (2) and (3); or

(iii1) having received perm ssion under clause (b) of sub-
section (4) contrary to the conditions inposed under that
clause or contrary to the plans and infornmation submtted
under sub-sections (2) and (3) in so far as such plans and
i nformation are not nodified by such conditions; or

(iv) contrary to the provisions of sub-section (6), when
construction i s begun under that sub-section, the Chief
Oficer may, by a witten notice, require such person to
stop such construction and to alter or denolish any
construction already nmade as specified in the notice. |If,
within fifteen days, fromthe service of such notice for
denol i shi ng any such construction, the work of
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denol i shing is not commenced, the Chief Oficer my
cause such work to be done and the expenses incurred
therefor shall be recoverable fromthe person concerned
in the same manner as an anount due on account of a
property tax.

(9) Any person who fails to conply with the notice

i ssued by the Chief Oficer under sub-section (8), shall
on conviction, be punished with fine which may extend
to five thousand rupees."

ANALYSI S OF THE STATUTORY PROVI SI ONS :

In terns of Section 44 of the MRTP Act, a person intending to raise

any construction is required to make an application in respect thereof to the
Pl anni ng Authority for permission in such formand containing such
particul ars and acconpani ed by such docunments, as may be prescribed.

Fi ling of such application and obtaining such perm ssion concededly are

i nperative in-character. Such permssion, if granted, remains in force for a
peri od of one year unless extended by the Planning Authority.

Section 52 contains penal provisions. Section 53 authorizes the |oca
authority to direct renoval of unauthorized devel opnent. Sub-section (1) of
Section 53 authorizes the |local authority to issue a notice where a
devel opnent of | and has taken place in violation of the conditions indicated
in Sub-section (1) of Section 52.

In terns of Sub-section (7) of Section 53, a person prosecuted under
Cl ause (1) of Sub-Section (6) of Section 53 will be inflicted with the
puni shment specified therein

DETERM NATI ON :

The First Respondent herein inthe wit petition categorically stated
that the original structure standing on the site in question was not of
per manent nature and was a single storeyed one. Only the open land in front
of the said structure on its southern side had been taken over by the
Muni ci pal Council for the purpose of road w deni ng, whereafter the
Appel | ants nade an application to the Minicipal Council for grant of repair
perm ssi on which was granted for carrying out the repairs of ground as al so
two upper floors, despite the fact that no upper floor was ever in existence.
Al though in terms of such perm ssion, only repairs of ‘the existing structure
coul d have been carried out and that too within a period of one year fromb5th
May, 1995, the Appellants herein started altogether new construction in the
year 1998. They had erected R C.C. framework of a buil ding consisting of
ground plus six upper floors but have not yet finished the work. /The said
averments of the Respondents in the Wit Petition were not denied or
di sputed. In fact, as noticed hereinbefore, the Appellants herein did not file
any return before the High Court.

Before this Court the Appellants have produced a letter of the
Muni ci pal Council dated 4th Decenber, 1986 addressed to the Appell ant
herein wherein it is contended:

"Sub: Road W deni ng.
Sir,

This is to informyou that your |and on the
southern side fromC T.S. 3331 is given to the Minicipa
Council after denolishing the conmpound wall for Road
wi deni ng and the work of drainage is in progress.

In lieu of conpensation for the said | and the
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Muni ci pal Council shall give full cooperation and
concessions. "

Such a statenent has al so been nmade in the synopsis and list of dates
at page B of Civil Appeal No. 2733 of 2001.

However, while filing the additional docunents, a copy of the said
letter dated 4th Decenber, 1986 had been annexed which reads as under

"By this letter it is to informyou that on the part of your
| and bearing City Survey No. 3331 towards South a

portion of land is taken for road w dening purpose. In

the said | and surrendered by you the Minicipal Counci

has broken the compound and undertaken the work of

| ayi ng drai nage, and devel oped a road.

Ki ndl y note that necessary cooperation will be
given in the matter of conpensation (price) for affected
| and from Municipal Council."

The Muni ci pal Council, therefore, in terms of its aforementioned
letter dated 4th Decenber, 1986 did not nake any pronise to give ful
cooperation and concession . in |lieu of conmpensation. What was proni sed
was that cooperation will be given in the matter of paynent of conpensation
for affected | and.

It is, therefore, apparent that the Appellants have made incorrect
statenments and annexed a wong docunent before this Court.

The Muni ci pal - Counci |l ,~ noreover, granted only repair perm ssion to
the Appellants, as would appear fromits letter dated 5th May, 1995 wherein
it is stated:

"Sub: Repairs/ Constructions permssion in respect of
remai ni ng | and upon denolition carried out for road
wi deni ng.

Ref: Reply letter No. TP/ 2021 dt. 4.12.86.
Sir,

For the purpose of road w deni ng you out of your
own initiative denolished your preni ses and handed over
the land affected thereby to the Minicipal Council
Repair permission for the old house, |eaving the portion
of land falling under road wi dening, is hereby granted as
under : -

Location: Mauje Bhiwandi, City Survey No. 3331

Scope of Construction: In lieu of the land |ost in‘road

wi dening, on remaining |land the construction of ground +

2 story could be made, |eaving the distance of 5 feet from
Muni ci pal drai nage.

Measurenent: East 68, Wst 38, North 71’

For constructions nmade over and above the
af oresai d neasurenent, appropriate |legal action will be
taken agai nst you entirely at your risks as to costs and
consequences thereof. Simlarly in the event of any
obj ections on ownership, possession, easenent etc. being
taken, resulting in civil as well as crimnal proceedings,
the Municipal Council shall not be responsible for the
sanme. "
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Thus, if permission had been granted only for carrying out repairs of
an existing building and if, in fact, there existed only ground floor, question
of grant of any perm ssion for new construction or for that matter pernission
for carrying out repairs in ground plus two storey could not have been
issued. It, furthernore, appears that the Minicipal Council on or about
6.6.1998 issued a notice asking the Appellants herein to conply with the
directions contained therein failing which it was threatened that necessary
action would be taken in terns of the provisions of the MRTP Act and the
Muni ci pal Act and the unauthorized construction/ devel opment woul d be
denol i shed.

In the Schedul e appended to the said notice, the structure in question
was described as:

"Under repair perm ssion No. TP/ 87 dated 5.5. 95,

unaut hori zed construction is in progress at |and bearing
City Survey No. 3331 at Bhiwandi Mauje \026 G ound + siXx
floors.

Measurenment: East 68 ft. West 38 ft. North 71 ft."

It appears that the Appellants had prayed for assessnent of house tax
by a letter dated 25.06.1998. In the said letter, permssion was sought for
construction of new houses for ground plus four nore floors purported to be
by way of conpensation for the land | ost by them by way of equalization
t hereof for road w dening. There is nothing on record to show that M. R R
Patil had nade any such application for carryiing out the repairs. There is
al so nothing on record to show that the said Shri R R Patil had any F.S.1|.

If the Minicipal Council in fact had granted any perm ssion to nake
new constructions of ground and two storeyed building, there was no reason
as to why the sane had not been produced before the Hi gh Court or before
us.

We have, therefore, no option but to hold that only repair permssion
had been granted to the Appellants.

The Appellants herein in ternms of the said notice dated 6.6.1998 had
the option of conplying with the directions contained therein or file an
appropriate application in terns of Sub-section (3) of Section 53 of the
MRTP Act but they took recourse to neither:

If within a period of one nonth from#6.6.1998 no such application
was filed, the Minicipal Council was under a statutory obligation to carry
out derolition of the structure in question. It didmnot discharge its statutory
obligation. On the other hand, it adopted the followi ng resolution on
22.10.1998

"Sub: Common di sposal of cases of unauthorized/
wi t hout pernission constructions by inposing penalty
under the provisions of Minicipal Council Rules.

RESOLUTI ON

In Bhiwandi city, it is observed that there are
unaut hori zed/ w thout perm ssion constructions nade in
| arge scale. Proceedings against the unauthorized
constructions are already afoot. However, inspite of the
actions pursuant to the decisions of the courts of |aw and
due to inadequate strength of nunicipal staff, there is no
reduction noticed in unauthorized constructions.
Simlarly, it is observed that the people are residing in/
usi ng the unauthorized construction. Hence, only
because the constructions are unauthorized, fromthe
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poi nt of view of humanity it is deened inpracticable /

i mproper to denolish the said constructions. Hence, the
unaut hori zed constructions which are not opposed to the
Devel opnent Pl anni ng Scherme and are within the FSI

the cases of such constructions can be comonly

di sposed off by inposing penalty under the provisions of
section 143 of Maharashtra Regi onal and Town Pl anni ng
Act, 1966. For dealing of such cases the powers of

Pl anni ng Authority are given to the Chief O ficer,

Bhi wandi Ni zanmpur Muni ci pal Council, who may take
further appropriate action in that regard under the

gui dance of respected Dy. Director, Town Pl anning,

Kokan Di vi sion, Kokan Bhawan.

Resol uti on approved unani nously."

The Appellants did not file any application for regularization of the
unaut hori zed constructions raised by themin terns of the aforenentioned
resol ution dated 22.10.1998 within a reasonable tinme. They, thus, were not
entitled to obtain any order of regularization fromthe Minicipal Council
pursuant to the said purported resolution

In any view of the matter, the State of Maharashtra havi ng not
approved the said Resol ution, the question of giving effect thereto by the
Muni ci pal Council i'n favour of the Appellants, as was submtted by M.
Naphde does not ari se.

The wit petition was filed by the First Respondent herein on
29.6.1999 and even during pendency thereof, no such application was filed
by the Appellants nor any contention was raised to the effect that they were
entitled to take recourse to the benefits contained in the said resolution

Once such a notice under Section 52 is served, the persons aggrieved
within the period specified therein, which in the instant case is one nonth,
must apply for permission for retention on the I and of the building or works
under Section 44 of the MRTP Act. Only when a perm ssion is granted, the
noti ce would stand withdrawn. The question of grant of any perni ssion
woul d arise only if an application.is nmade therefor. As the Appellants herein
had not filed such application, the Minicipal Council was obliged not only
to prosecute the owner but also to carry out the demplition i'n terns of the
af orementi oned notice dated 6.6.1998.

The Municipal Council is a 'local authority’ as well as planning
authority within the neaning of the provisions of Sections 2(15) and 2(19)
of the MRTP Act.

The Muni ci pal Council being a creature of ‘statute was bound to carry
out its functions within the four-corners thereof. Being a statutory authority,
it was required to follow the rules scrupul ously.. Concededly, the Minicipal
Council is not possessed of any statutory power to regularize unauthorized
constructions. |Its power is confined to conpounding the offences in certain
cases. Moreover, even devel opnent charges could not be recovered from
the Appellant in respect of unauthorized constructions in terns of Section
124E(2) of the MRTP Act.

It appears that the Miunicipal Council itself in terns of a letter dated
20.11.1998 sought for guidance of the Dy. Director Town Pl anning stating:

"Sub: Common di sposal of cases of unauthorized/

wi t hout perm ssion constructions made w t hin Mini ci pa
Council limts by inmposing penalty under the provisions
of Section 143 of Maharashtra Regi onal and Town

Pl anni ng Act, 1966.

Ref: Council’s Resolution No. 134 dt. 12.10. 98.
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Sir,

Wth reference to above, it is seen that in Bhiwand
city there are | arge nunber of unauthorized/ without
perm ssi on constructi ons made. Proceedi ngs agai nst the
sai d unaut horized constructions are a foot already.
However, inspite of the action taken pursuant to the
deci sions of the courts of |aw and due to i nadequate
strength of Municipal staff, there is no reduction noticed
in the unauthorized constructions. Simlarly, it is
observed that the people are residing in/ using the
unaut hori zed constructions. Hence, only because the
constructions are unauthorized, the denolition of the
same i s not deenmed proper/ possible. Hence, in this
regard the Muinici pal Council has passed a unani nous
Resol ution dated 12.10.90 in General neeting, being
Resol ution No. 134. Such cases can be di sposed off
commonl y under the provisions of section 143 of
Mahar asht'ra-Regi onal and Town Pl anning Act, 1966,
consi dering Devel opnent Planni ng Proposal, FSI etc.
Powers for dealing such cases on behalf of the Pl anning
Authority is delegated to the Chief Oficer. Copy of the
Resol ution is annexed hereto for perusal. Hence, it is
requested that necessary |legal and technical guidance in
that regard be kindly given."

A reference to the Governnment al so appears to have been made by the
Director, Town Planning by a |letter dated 29th July, 2000 addressed to the
Head Secretary of the CGovernnent of Miharashtra in the follow ng terns:

"Sub: Recovery of devel opnent fees on unauthorized
constructions.

Ref: 1) Letter dt. 27.7.99 of Chief Oficer, Bhiwand
Ni zarmpur Muni ci pal Counci

2) Letter No. TPS \026 1299-1105/CD 12, dt. 29-3-2000 of
Cty/ Devel opment Departnent, Govt. of Maharashtra.

Sir,

Wth reference to above referred letter of
Bhi wandi Ni zanpur Muni ci pal Council, guidance is
sought for recovery of devel opnent fees on unauthorized
construction. Considering the provisions of Section 124-
E(2) of Maharashtra Regi onal and Town Pl anni ng Act,
1966, proceedi ngs of recovery of devel opnent fees on
unaut hori zed constructions by Minicipal Councils is not
proper. Instead of that, the Minicipal Councils should
take actions under the provisions of Sections 52,53 and
54 of the aforesaid Act with respect to unauthorized
constructions. And only the constructions which can be
regul ari zed in accordance with rules, actions for such
constructions should only be taken to regularize and
recovery of devel opnment fees in such cases would be
proper. Accordingly, the Minicipal Councils may be
advi sed. "

It may be true that certain demands were nmade upon the Appellants
herein to deposit the devel opment charges by the Minicipal Council but the
same were nade without prejudice to their rights, as would appear fromthe
notice dated 3.11.1998. Denand of the devel opnent charges without
prejudice to the rights of the Minicipal Council did not, thus, create any
l egal right in favour of the Appellants. [See Chairman and MD, NTPC Ltd.
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Vs. Reshm Constructions, Builders & Contractors, (2004) 2 SCC 663].

Paynment of devel opnent charges by itself, therefore, did not lead to
exoneration fromthe consequence of conmi ssion of an offence or
regul ari zati on of unauthorized constructions.

The jurisdiction of a local authority is confined only to deal with
application for grant of pernission for construction as contained in Section
44 of the MRTP Act whether at the initial stage or when a notice is served
under Sub-section (2) of Section 53 of the MRTP Act. The power to grant
such perm ssion could be exercised only within the purview of the Building
Bye-l aws. Therefore, being beyond the scope of Section 44 of the MRTP
Act, the Municipal Council did not have any jurisdiction to direct
regul ari zati on of such unauthorized constructions by reason of the said
resol ution or otherwi se. The power of the Miunicipal Council, it is trite,
bei ng confined to the provisions of the said Acts, no action could be taken
by them contrary thereto or inconsistent therewth.

In Friends Col ony Developnent Conmittee Vs. State of Orissa and
Q hers [(2004) 8 SCC 733], this Court opined:

"25. Though the municipal |aws permit deviations from
sanctioned constructions being regul ari zed by

conpoundi ng but that is by way of exception.

Unfortunately, the 'exception, with the |apse of tinme and
frequent exercise of the discretionary power conferred by
such exception, has becone the rule. Only such

devi ati ons deserve to be condoned as are bona fide or are
attributable to some mi sunderstanding or are such

devi ations as where the benefit gained by demplition

woul d be far |ess than the disadvantage suffered. O her
than these, deliberate deviations do not deserve to be
condoned and conpounded. Conpoundi ng of devi ations

ought to be kept at a bare mnimum~ The cases of

prof essi onal buil ders stand on a different footing froman
i ndi vi dual constructing his own building. A professiona
buil der is supposed to understand the |laws better and

devi ations by such builders can safely be assuned to be
del i berate and done with the intention of earning profits
and hence deserve to be dealt with sternly so-as to act as
a deterrent for future. It is conmon know edge that the
buil ders enter into underhand dealings. Be that as it may,
the State Governnents should think of |evying heavy
penal ti es on such builders and therefrom devel op a

wel fare fund which can be utilized for conpensating and
rehabilitati ng such i nnocent or unwary buyers who are

di spl aced on account of demplition of illega
constructions.”

In MI. Builders Pvt. Ltd. Vs. Radhey Shyam Sahu and Qthers [(1999)
6 SCC 464], this Court observed:
"73. The High Court has directed dismantling of the
whol e obj ect and for restoration of the park to its origina
condition. This Court in numerous decisions has held that
no consi deration should be shown to the builder or any
ot her person where construction is unauthorised. This
dicta is now al nbst bordering the rule of law. Stress was
laid by the appellant and the prospective allottees of the
shops to exercise judicial discretion in moulding the
relief. Such a discretion cannot be exercised which
encourages illegality or perpetuates an illegality.
Unaut hori sed construction, if it is illegal and cannot be
conpounded, has to be demolished. There is no way out.
Judi ci al discretion cannot be gui ded by expediency.
Courts are not free fromstatutory fetters. Justice is to be
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rendered in accordance with law. Judges are not entitled

to exercise discretion wearing the robes of judicia

di scretion and pass orders based solely on their persona
predil ections and peculiar dispositions. Judicia

di scretion wherever it is required to be exercised has to
be in accordance with |law and set |egal principles. As

will be seen in noulding the relief in the present case and
al l owi ng one of the bl ocks nmeant for parking to stand we
have been gui ded by the obligatory duties of the
Mahal apl i ka to construct and maintain parking lots."

A discretionary power must be exercised having regard to the | arger
public interest.

In Consuner Action Group and Another vs. State of T.N. and Ot hers
[ (2000) 7 SCC 425], this Court held

"Whi | e exercising such a power the authority has to keep
in mnd the purpose and the policy of the Act and while
granting relief has to equate the resultant effect of such a
grant on both,viz. the public and the individual. So |ong
as it does not materially affect the public cause, the grant
woul d be to elimnate individual hardship which woul d

be within the permissible limt of the exercise of power.
But where it erodes the public safety, public

conveni ence, public health etc. the exercise of power

could not be for the furtherance of the purpose of the Act.
M nor abrasion here and there to elimnate greater
hardship, may in a given case, be justified but in no case
affecting the public at |arge. So every tinmethe

Government exercises its power it has to exam ne and

bal ance this before exercising such a power. Even

ot herwi se, every individual right including fundanenta
right is within, reasonable linit but if it nakes inroads
into public rights |eading to public inconveniences it has
to be curtailed to that extent. So no exenption should be
granted affecting the public at |arge. Various

devel opnent rules and restrictions under it are nade to
ward of f possible public inconvenience and safety. Thus,
whenever any power is to be exercised, the Governnent

must keep in mnd, whether such a grant would recoil on
the public or not and to what extent. If it does then
exenption is to be refused. If the effect is margina
conpared to the hardship of an individual that may be

consi dered for granting\ 005"

M. Naphde, therefore, is not correct in contending that the Hi gh
Court should have taken a |l enient view

In Mul chand Agarwal | a (supra), whereupon strong reliance has been
pl aced by M. Naphde, this Court upon taking into consideration the
provi sions of the Calcutta Minicipal Act and in view of the termnol ogies
contained in Section 449 thereof noticed that that the Mgistrate had a
di scretionary jurisdiction to pass an order of denolition and hel d:

"\ 005The conduct of the respondent in adopting a hide-
and-seek attitude in conpleting the constructions in

del i berate defiance of the law calls for severe action. It
woul d be mpbst unfortunate, and the interests of the public
will greatly suffer, if the notion were to be encouraged
that a person mght with inpunity break the buil ding

rules and put up a construction and get away with it on
payment of fine. Al this would be good justification for
maki ng an order for denolition\005."
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However, keeping in view the provisions of Sub-section (2) of Section
363 of the Act which directs that no application for denmolition shall be
instituted after a | apse of five years fromthe date of the work, although were
found to be inapplicable, but in the fact situation obtaining therein, it was
opi ned:

"But then, it is now nearly five years since the building
was conpl eted, and though section 363(2) which directs

that no application for demolition shall be instituted after
a lapse of five years fromthe date of the work does not,

in terms, apply as the proceedi ngs have been started in
time, we do not feel that after the lapse of all this tine, an
order for demolition is called for in the interests of the
public. W also take into account the fact that the orders
in question would not have come before us in the norma
course by way of appeal, were it not that the appell ant
desired that the decision of this Court should be obtained
on certain questions of inportance, and that purpose has
been achieved. On a consideration of all the

circunstances we do not think that this is a fit case in

whi ch we shoul d pass an order for denmolition."

The said decision, therefore, does not support the contention of the
Appel | ant s.

CONCLUSI ON :
For the reasons aforementi oned, these appeals, being devoid of any
nmerit, are dismssed.  The Minicipal Council is hereby directed to carry out

the order of the Hi gh Court, as expeditiously as possible and not |ater than
four weeks fromdate. Having regard to the fact that the Appellants have
sought to mislead this Court, we think it appropriate to inpose costs upon
them The Appellants are hereby directed to deposit a sumof Rs. 50,000/ -
(Rupees Fifty Thousand) with National Legal Services Authority w thin four
weeks from date and deposit the receipt thereof in the Registry of this Court.




