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ACT:

Bi har and Oissa Excise Act, 1915 - Sections 27 & 28
Difference of duty resulting fromany increase in the rates
of duty subsequent 'to inport - Realisation of frominporting
or transporting licencees - Wether valid and pernmissible. C

HEADNOTE:

Rate of duty on Indian mate foreign |liquor was enhanced
by Notification dated October 13, 1967 effective from
Novermber 1, 1967. Consequently the Superintendent of Excise
directed the petitioner-conpany to pay the difference of
duty on the balance of stock —as on Novenber 1, 1967. That
demand order was chall enged by the petitioner under Art. 32.
This Court in Mohan Meakin Breweries Ltd. v. Conm ssioner of
rise, Bihar Os. [1969] 2 S.C. R 457, held that in view of
88. 27 and 28 of the Bihar & Oissa Excise Act 1915, and
also in viewof rule 147 framed by the Board of Revenue,
such an order for recovery of the difference of duty cannot
be passed and, therefore, the demand was quashed. After this
deci sion, an ordinance anending the Act was issued by the
CGovernor of Bihar. It added a proviso to 8. 28 of the Act.
Pursuant to this amendment, a fresh notice of = denmand was
i ssued by the Assistant Excise Conmissioner for recovery of
di fference of duty on the stocks as on 1.11.67 which was
earlier demanded and quashed by this Court.

The petitioner again filed a petition under Article 32
chall enging the fresh demand contending: (i) that in the
scheme of the Act, 8. 27 is the charging sectiontant 8. 28
provides for procedure. Under section 27(a) the duty is
| eviable on the inport of excisable goods, and duty to be
levied will be according to the rate in force on the date
the goods are inported in the State of Bihar; (ii) that the
i nci dent of duty not having been anended by nere addition of
a proviso to s. 28 the levy of additional duty according to
the revised rate could not be charged; (iii) that the Act
does not H
548
aut horise the Executive under the delegated function by
i ssuance of a Noti fi cation to revise the rates
retrospectively; (iv) that in the State of Bihar, there was
no manufacture of Indian made foreign liquor ant thus in
view of Articles 301, 303 and 304 of the Constitution, there
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is no justification for inposing or enhancing the excise
duty on i port of Indian made liquor in the State of Bihar

and (v) that in view of the schene of the said Articles of
the Constitution, the duty which could be inmposed on Indian

made foreign liquor inported in the State of Bihar could
only be justified as a countervailing duty but as no Indian
made foreign |iquor was manufactured in the State of Bihar

such a duty was not justified, ant in any event, the
notification enhancing the rate of duty is bad being
unconstituti onal

On behalf of the respondents-State, it was contended
that there are manufacturers of Indian rmade foreign |iquor
in Bihar itself, that they have been manufacturing ant

selling Indian made foreign liquors ant it could not be
contended that there was no |ocal rmanufacturer of Indian
made foreign 1liquor in the State of Bihar during the period

to which the present dispute relates.

Dism ssing the petition
N

HELD: 1. Sections 27 and 28 of the Bihar & Oissa
Exci se Act, 1915 put together provide for the scheme of |evy
of excise duty and it could not be said that the two
sections are in tw separate water tight conpartments. [557
Dl

2. Under s. 27 when an excisable article is ioported,
this section provides an excise duty or countervailing duty
at rate or rates that the State CGovt. nay direct could be
i mposed. By the proviso which has now been added to 8. 28,
it has been provided that when any excisable article is
imported or transported on paynent of duty according to the
provisions of sub-cl. (1) of «c¢l. (a) or cl. (c) the
difference of the duty resulting fromany provision of the
rates of duty subsequent to such inport shall be realised or

credited to the inporting or transporting |licence.. This
provides for a situation where after inmport or transport the
rates is revised either enhanced or reduced still that can

be adjusted on the basis of the stock in existence on the
day when the rate is
549
revised and this is what specifically was held in Mhan
Meaki n Breweries Ltd. case (supra). [557 D-(Q

3. The Proviso of Rule 147 practically is sane as now
has been added to 8. 28 and under this Rule the difference
of duty <could only be charged if it is inmported on a bond.
This rule could not be of any help in - case where the
excisable articles are inported after the paynent of duty
and it is this which has now been specifically provided in
the Expl anation added to 8. 28. [558 G H, 559 A

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 451 of 1971

Under Article 32 of the Constitution of India. C

G L. Sanghi, S. K. Mehta and MK Dua for the

Petitioner.

D. Goburdhan and R Goburdhan for the Respondents.

The Judgnent of the Court was delivered by D

QzA, J. This petition under Art. 32 of the Constitution
has been filed by the petitioner <challenging a notice of
demand Annexure 'C dated 22nd Septenber, 1971 calling upon
the petitioner to pay the difference of duty on the bal ance
of stock on 1st Novenber, 1967 of the Indian made foreign
[iquor inported in the State of Bihar. This notice was based
on an anendnment in Section 28 of the Bihar And Orissa Excise
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Act, 1915 (' Act’ for short) brought about by an O di nance
promul gated by the Governor of Bihar dated 21st August,
1971.

In fact earlier the rate of duty was enhanced by
Notification dated October 13, 1967 and it was with effect
from Novenmber 1, 1967. The Superintendent of Excise, Patna
directed the petitioner Conpany to pay the difference of
duty on the pendi ng bal ance of Indian nade foreign |liquor in
its stock on Novenber 1, 1967 and that order of the
Superintendent Excise was challenged by the petitioner
Conpany in a petition under Art. 32 of the Constitution and
by the decision of this Court in Mban Meakin Breweries Ltd.
v. Comm ssioner of Excise, Bihar & Os., [1969] 2 S.C R 457
it was held that in view of the Sections 27 and 28 of the
Act and also in viewof Rule 147 franmed by the Board of
Revenue, such an order for H
550
recovery of the difference of duty cannot be passed and
therefore the  demand was quashed. After this decision which
was pronounced on Cctober 17, 1968 it appears that the
Governor of State of Bihar issued an ordi nance amendi ng the
Bi har And Orissa Excise Act, 1915 which was published in the
Gazette on 23rd August, 1971. By this Ordi nance, a proviso
was added to Section 28 of the Act, after the first proviso
and it reads :

"Provided further that in- case of excisable
articles inported or transported -on paynment of
duty according to the provisions of sub clause (1)
of clause  (a) or «clause (c) of this section, the
difference of duty resulting fromany provision in
the rates of duty subsequent to such-inport shal
be realised fromor credited to the account of the
i mporting or transporting licences according to
the revised rate of duty which may be higher or
| ower than the previous rate and the cal cul ation
thereof shall be made on the balance stock of
excisable article on the date the revised rate of
duty cones into effect”
And it is in pursuance of this amendnment that a fresh notice
of demand was issued to the petitioner by the Assistant
Exci se Comm ssioner, Patna for the recovery of difference of
duty on the stocks on 1.11.67 which was earlier demanded and
whi ch was quashed by the decision in Mhan Makin Breweries
Ltd. case and by the present wit petition this denand has
agai n been chal | enged.

Two contentions have been rai sed by the learned counse
for the petitioner.

That in the schene of the Act Section (27 is. the
charging section and Section 28 is only a section  which
provides for the procedure. Under Section 27(a) the duty is
| eviabl e on the inmport of excisable articles and, therefore,
the incident of levy is the fact of inport of the excisable
goods. The duty which could be levied will be according to
the rate in force on the date the goods are inported in the
State of Bihar. It is not disputed that the stocks in hand
on 1.11.67 are goods which have been inported after the
paynment of duty as
551
required in clause (a) of section 27. It was, therefore, A
contended that as in the scheme of Section 27 the incident
of duty is the inmport of excisable goods and that not having
been anended by nmere addition of a proviso to Section 28 the
| evy of additional duty according to the revised rate could
not be charged as the charging event under the schene of
Section 27 is the import of excisable goods. It was also
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contended that there is no provision in the Act which
aut hori ses the Executive under the delegated function by
i ssuance of a Noti fi cation to revise the rates
retrospectively. Therefore, the rate if revised could be
enforced for charging of duty on the excisable goods which
are inmported after the rateis revised as there is no
amendnment to Section 27 which is the charging section. C

nme second contention advanced by the |earned counse
for the petitioner was that in the State of Bihar there was
no manufacture of Indian made foreign Iliquor and thus in
view of Articles 301, 303 and 304 of the Constitution of
India, there is no justification for inposing or enhancing
the excise duty on inport of Indian nade foreign liquor in
the State of Bihar. As it was contended that in view of the
scheme of the above nentioned articles of the Constitution
the duty which could only be justified as a countervailing
duty but as no indian made foreign |iquor was manufactured
in the State of Bihar such a duty was not justified and in
any event / the notification enhancing the rate of the duty,
therefore, i's bad being unconstitutional and in support of
this contention, |earned counsel placed reliance on the
decision in Kalyani Stores v. The & ate of Oissa and
others, [1966] 1 S.C. R 865.No other question was raised.

Lear ned counsel” appearing for the respondents State of
Bi har, as regards /the  second contention, contended that in
the counter-affidavit' filed by the respondent State it has
been clearly stated that there are manufacturers of Indian

made foreign liquor in Bihar itself: In that counter, the
dates of licences issued to such manufacturers have been
stated and it has also been stated that they have been
manufacturing and selling Indian I|iquors |ike Brandy, Rum

Wi sky and others and after this counter, as the petitioner
had not filed any fresh affidavit challenging this statenent
of fact made by the State of Bihar, it could not be
contended that there was

552

no |l ocal nmanufacture of Indian made foreign liquor in the
State of Bihar during the period about which the present
di spute relates. And it was ~not disputed that this
contention about the validity of duty as a countervailing
duty could only be raised if on facts it is found that there
was no |ocal manufacture of Indian made foreign liquor in
the State of Bihar. As the decision in Kalyani Stores’ case
(supra) is based on a situation where there was  no
manuf acture of Indian nade foreign liquor- in the State of
Bi har as this case pertains to the State of Bihar itself. It
is also not disputed that when the sanme demand before the
amendnent of the Act by an O dinance was chall enged by the
petitioner before this Court and it was quashed by the
decision of this Court in Mhan Meakin Breweries Ltd, case
(supra). ms question of the validity of the duty in the
[ight of Articles 301, 303 and 304 was not raised before
this Court and it was, therefore, contended by |earned
counsel appearing for the State of Bihar that  this
contention was not raised probably because it could not be
contended that during the relevant period there was no
manufacture of Indian nade foreign liquor within the State
of Bi har.

It would be, therefore, necessary to find out as to
whether it could be held that during the relevant period
there was no manufacture of Indian nmde foreign liquor in
the State of Bihar. In paragraphs 28 and 29 of the petition
it has been specifically alleged by the petitioners that no
foreign liquor simlar to those manufactured and produced by
the petitioner were manufactured and produced by the
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petitioner were manufactured and produced in the State of

Bi har. In Paragraph 9 of the Counter-affidavit, it has been

clearly stated
"mat with regard to the statenents in paragraphs
28 and 30, | deny that no foreign liquor simlar
to those manufactured, produced and inported by
the petitioner are manufactured and produced in
the State of Bihar. ne fact is that foreign |iquor
simlar to those manufactured pr oduced and

i mported by t he petitioner conpany are
manuf actured and produced in the State of Bi har by
some other |Ilicences. Messers. S. K Shaw, Patna,
which hold Ilicence since 1942 to manufacture
foreign l'iquor have been produci ng or

manuf acturing foreign |iquor
553
O various varities, namely, Rum Brandy, Whisky,
A Gn, etc. since then Messers Lakshm narain and
Sons of _Ranchi Distillery also hold licence since
1943-44 to manufacture and produce foreign |iquor
and are produci ng -and manuf acturing foreign
liquor. Simlarly, Messers S.K G Sugar Ltd.,
M rganj, have been granted licence to nmanufacture
foreign |iquor ~and they are producing themin the
State".
This is <clearly shown in the counter-affidavit filed by the
i State. This allegation by the petitioner that simlar
I ndi an nmade foreign liquor was not manufactured in the State
of Bihar during the ‘relevant tinme is not only specifically
deni ed but particul ars about such manufacture and sal e have
been clearly stated. An attenpt was nmde by | earned counse
for the petitioner to suggest that the docunments filed al ong
with this counter do not fully establish what has been
stated in this counter-affidavit filed on behalf | of the
State. ne counter-affidavit filed on behalf of the State
quoted above in clear and categorical terms denied the
all egation made by the petitioner and, therefore, it i's not
even necessary to look to the ‘docunments in support of it
unl ess this statement nmade in the counter-affidavit filed on
behal f of the State is challenged by way of a rejoinder
affidavit on behalf of the petitioner. |In the counter the
names of the licencees who have been given licences  for
manufacture and the year of licences, and all details have
been stated and it was open to the petitioner if there was
any need, to challenge this statenent made in the counter-
affidavit filed on behalf of the State. In this view of the
matter, therefore, on the facts as they stand, the
contention of the learned counsel for the petitioner. that
during the relevant period simlar Indian nade foreign
i quor was not nmanufactured by any other nmanufacturer in the
State of Bihar could not be accepted. It was- frankly
conceded that the second contention based on the provisions
contained in Articles 301, 303 and 304 of the Constitution
of India is based on a finding that there was no nmanufacture
of simlar excisable goods within the State of Bi har and the
Judgnent on which reliance is placed i.e. Kalyani Stores’
case ! (supra) also will have no application if on facts it
is found that during the relevant period sinilar |Indian nade
foreign liquor was manufactured and sold by manufacturers
within the State of Bihar itself.
554
Thus we are left wth the only other contention which
pertains to Section 27 and 28 of the Act which reads thus :
"27. Power to inpose duty on inport, export,
transport and manufacture - (1) An excise duty or
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a countervailing duty, as the case may be, at such
rate or rates as the State Governnent nay direct,
may be inposed, either generally or for any
specified | ocal area, on -

a) any excisable article inmported, or

b) any excisable article exported, or

c) any excisable article transported, or

d) any excisable article (other than tari)
manuf actured under any licence granted in respect
of clause (a) of Section 13, or

e) any henp plant «cultivated, or any portion of
such plant collected, under any licence granted in
respect of clause (b) or clause (c) of Section 13

or

f) any excisable article nanufactured in any
distillary or brewery |icensed, est abl i shed,
aut hori sed, or continued under this Act.

Expl anation- Duty may be inposed on any article under this
sub-section at different rates according to the places to
whi ch such ~article is to be renoved for consunption, or
according to the varying strengths  and quality of such

article.
(2) A duty, at such rate or rates as the State
Government” may direct, may be inposed either
generally or for any specified local area, on any
tari drawn under any |icence granted under Section
14, sub-section (1) :
(3) Notwithstanding anything contained in sub-
section (1) -
(i) duty shall not ~be inposed hereunder on any
article which has been inported into I'ndia and was
555

556

liable on such inmportation, to duty  under the Indian
Tariff Act, 1894 or the Sea Custons Act, 1878, if-

a) the duty as aforesaid has been al ready paid

b) a bond has been executed for the paynment of such
duty. B

X X X X X

28. Ways of levying duty- Subject to any  rul es nade
under Section 90, clause (12), any duty inmposed under
Section 27 may be levied in any of the foll ow ng ways
(a) on an exciseable article inported -

i) by payment (upon or before inportation) in the State
or in the State or territory fromwhich the article is
brought, or D

ii) by paynment upon issue for sale froma ware-house
establ i shed, authorised or continued under this Act;

(b) on an excisable article exported - E

by paynent in the State or in the State or territory to
which the article is sent;

(c) on an excisable article transported-

i) by payment in the district fromwhich the article is
sent, or

ii) by payment upon issue for sale froma ware-house
establ i shed, authorized or continued under this Act: G
d) on intoxicating drugs manufactured, cultivated or
col | ect ed-

i) by arate charged upon the quantity rmanufactured
under a licence granted in respect of H

the provisions of Section 13, clause (a) or issued
A for sale from a ware-house est abl i shed
aut hori zed or continued under this Act, or

ii)by a rate assessed on the area covered by, or
on the quantity or outturn of, the crop cultivated
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or collected under a licence granted in respect of
the provisions of Section 13, clause (b) or clause

(c);
(e) on spirit or beer manufactured in any
distillery or brewery |icensed, est abl i shed,

aut horised or continued under this Act, -

(i) by a rate charged upon the quantity produced
inor issued from the distillery or brewery, as
the case may be, or issued for sale froma ware-
house established, authoized or continued under
this Act, or

(ii) in accordance with such sale, of equivalents,
calcul ated on ‘the quantity of materials used, or
by the degree of attenuation of the wash or wort,
as the case may be, as the State Governnment may
prescribe, and

(f) on tari drawn wunder a |icence granted under
Section 14, sub-section (1)- by a tax on each tree
fromwhich the drawing of tari is permtted;

Provided that, where paynment is made upon the issue of
an excisable article for sale froma ware-house, it shall be
at the rate of duty in force on the date of issue of such
article fromsuch ware- house;

Provi ded al so that no tax shall be levied in respect of
any tree fromwhich tari is drawn only for the nmanufacture
of gur or nol asses and under such special conditions as the
Board may prescribe".

By an ordinance referred to above, a proviso was added
to Section 28, which reads as under
557

"Provided further that in case of -excisable A
articles inported or transported on paynent of
duty according to the provisions of sub-clause (1)
of Clause (a) or Cause (c) of this Section, the
difference of duty resulting fromany provision in
the rates of duty subsequent to such inport shal
be realised fromor credited to the account of the
importing or transporting |licencees according to
the revised rate of duty which nmay be higher or
| ower than the previous vrate and the calcul ation
thereof shall be made on the balance stock  of
excisable article on the date the revised rate of
duty cones into effect”

According to the learned counsel for the petitioner in
the scheme of these two sections, Sec. 27 is the charging
section and Section 28 provides for procedure. A carefu
scrutiny of the two sections indicates that the two sections
put together provide for the schenme of |evy of  excise duty
and it could not be said that the two sections are in two
separate water-tight conpartnments. Under Section 27 when an
excisable article is inported, this section provides an
exci se duty or countervailing duty at rate or rates that the
State Governnent may direct could be inposed. By the proviso
whi ch has now been added to Section 28 it has been provided
that when any excisable article is inported or transported
on paynment of duty according to the provisions of sub-clause
(i) of dause (a) or Cause (c) the difference of the duty
resulting fromany provision of the rates of duty subsequent

to such inport shall be realised or <credited to the
i mporting or transporting |icencee. Thi s, t her ef or e,
provides for a situation where after inport or transport the
rate is revised either enhanced or reduced still that can be

adjusted on the basis of the stock in existence on the day
when the rate is revised and this is what specifically was
held in Mhan Meakin Breweries Ltd. case (supra) as their




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 9

Lordshi ps observed:
"The main part of Rule 147 applies to foreign
liquor imported wunder bond which, as already

stated, is kept in an exci se war e- house
establ i shed under the Act. It provides that duty
i nposed on foreign liquor inported under bond

shal | be paid before renoval fromthe excise ware-
house unless a

558
bond has been executed for such payment. Under the
proviso to Rule 147 in case of any revision of the
rate of duty on an excisable article, the licencee
to whom the article has been issued on paynent of
duty prior to such revisionis |liable to pay the
di fference of ‘duty on the quantity of such article
that may remain in his possession when the revised
rate of duty conmes into force. The proviso nmust be
construed with reference to the mamin part of the
Rule. A close scrutiny —of the Rule reveals that
the main part and  the proviso deal with the sane
subject-matter. ~The expression 'an exci sabl e
article’ in the proviso neans foreign |I|iquor
i mported under bond and other articles on which
duty is payable before renmoval from the excise
war e- house or distillery where they are kept. It
is for this reason that under the proviso the
difference of duty is realised fromor credited to
the licencee to whom the article has been issued
from the exci se ware-house or distillery on
payment of  duty prior to such revision. The
provi so does not apply to all ~inported foreign
liquor. It applies only to foreign I'iquor inported
under bond, that is to say foreign |iquor on which
duty has been levied under Section 28(a)(ii) by
paynment upon issue for sale from an excise ware-
house. It does not  apply to foreign liquor not
i nported under bond upon which duty has been
| evied under Section 28(a)(i). The petitioner is
not, therefore, liable to pay under the proviso to
Rule 147 the difference of duty in respect of its
stock of foreign liquor on Novenber 1, 1947. The
demand for paynent of the difference of duty in
respect of this stock is not authorised by the Act
or the proviso to Rule 147"

The proviso to Rule 147 which was considered by their

Lordships in this case no doubt practically is same as now

has been added to Section 28 and their Lordships rejected

the contention of the State on the ground that under this

Rule the difference of duty could only be charged if it is

inmported on a bond as provided in the earlier part of the

rule on which duty has not been charged and, therefore, it

was held that this rule could not be of any help in case re

t he

559

excisable articles are inported after the paynent of duty

and Ait is this which has now been specifically provided in

the explanati on added to Section 28.

As discussed earlier, the contention that this
amendment to Section 28 could not be deemed to be an
amendment to the charging section as according to the

| earned counsel, Section 27 alone is the charging section
As discussed earlier such a distinction between these two
sections can hardly be drawn. Apart fromit, it 1is not

contended that the Legislature was not conpetent to enact
such an amendnent in the statute. In this view of the matter
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this contention al so cannot be accepted. No ot her ground was
ur ged.
In the light of the discussions above, we see no
substance in this petition. It is, therefore, disnmssed in

the circumstances of the case. Parties are directed to bear
their owmn costs. If any security is deposited it shall be
refunded to the petitioner.

A P.J. Petition di sm ssed.
560




