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Third defendant is the appellant.” He along with
def endant Nos.4 and 5 is the alienee of the house property,
which is the subject-matter ~of these appeals. Second
defendant is the brother of third  defendant and father of
Defendant is the brother of third defendant and father of
Def endant Nos.4 and 5. Defendant Nos.2, 4 and 5 are figuring
as respondents is these appeals but are supporting the third
def endant .

Plaintiff and Defendant Nos.6 to 8 are the daughters of
late Ram Nath Dewan while the first defendant is the son of
Ram Nath Dewan while the first defendant is the sonof Ram
Nath Dewan. First defendant and second defendant have
married sisters. First defendant was practically settled in
US A along with his famly. He appointed the second
def endant as his General Power of Attorney. Acting as the
CGeneral Power of Attorney of first defendant, the second
def endant executed a sale deed in respect of No.5, Doctor’s
Lane, New Delhi (the house property which is the subject-
matter of these appeals, which shall be referred to
hereinafter as "Doctor’'s Lane") in favour of his brother
(Def endant No. 3) and sons (Defendant Nos.4 and 5).

The plaintiff, daughter of late Ram Nath is seeking to
avoid the sale of the said house property in the present
suit for partition and separate possession of her 1/5th
share. The other daughters, Defendant Nos.6 to 8, are
tacitly supporting the plaintiff, though they have renai ned
ex parte. The first defendant too has renained ex parte. He
did not even file a witten statement. He di ed pending the
suit. Hs legal representative, all of whomare residing in
U. S. A, have also not chosen to appear in the suits/appeals.
Thus, the contest has been between plaintiff on one side and
Def endant Nos.2 to 5 on the other
RELEVANT FACTS:
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Ram Nat h Dewan was a self-made man. He earned
substantial properties in Delhi. He married a little late in
life. Hs wfe, Satyawati, was younger to him by atleast
fifteen years, if not nmore. They had a son (First defendant)
and four daughters (plaintiff and Defendant Nos.6, 7 and 8).
Wth a viewto provide a secure life to his wife, Ram Nath
nmade a wll on 10th day of April, 1942 whereunder he
bequeat hed one of his properties, viz., No.5, Doctors Lane,
New Del hi to Satyawati for life. He provided that after
Satyawati’s death, the said property shall go to his |ega
heirs. Ram Nath died in the year 1953.

Soon after the death of Ram Nath, disputes arose
between the nother and the son. The son (first defendant)
put forward another WIIl said to have been executed by Ram
Nat h on Septenber 26, 1950 superseding the earlier WII. As
many as seven suits canme to be instituted between the nother
and the son. In January 1955, a settlenent was arrived at
between them ~ Under this settlenent, the nother, Satyawati,
was given aright toreside inthe first floor of the
Doctor’s Lane —house. The ~son was to pay her Rs.125/- per
nont h as mai ntenance al lowance. |If the nother did not intend
to reside in the said first floor, the son was to pay her
Rs. 150/ - per nonth as mmintenance all owance. Provision was
made for the marriage of the youngest daughter. It was
affirmed that No.58, Todar Mal Road, New Delhi, is the
exclusive property of the nmother but -she undertook not to
transfer the property in any manner whatsoever. After her
death, the wfe of « the first defendant was to be the owner
of the said property. Certain jewellery and other articles
were also given to the nother. A joint ~statement in the
above terns was submitted into the Court on January 27, 1955
and the suits disposed of in terns of the settlenent on the
same day.

The first defendant, Rajender Nath, was practically
settled in US A along with his famly. He appointed his
co-son-in-law, Sri G C Sharma  (second defendant)  as his
General Power of Attorney in respect of his properties in
India. On March 4, 1971, the second defendant =~ executed a
sal e deed in respect of the Doctor’s Lane house in favour of
his brother (third defendant) and  his own- two sons
(Def endant Nos.4 and 5). Satyawati died on July 2, 1972.
Soon thereafter, the present suit for partition was filed in
respect of all the properties left by Ram Nath -and
Satyawati. The plaintiff disputed the validity of the sale
deed executed by the second defendant on nore than one
ground. She asked for a declaration to that effect. She
clained a 1/5th share in all the properties including the
suit house. According to her, each of the Defendant Nos. 1
and 6 to 8 were entitled to 1/5th share

The plaintiff's case in brief, as set out- in the
plaint, is this: the Doctor’s Lane house was constructed by
Ram Nath on the | and obtai ned by himon perpetual |ease from

the Secretary of State for India in Council. Ram Nath made a
WIIl on April 10, 1942 bequeathing the said house to his
wi fe, Satyawati, for her |Ilife. He provided that on her

death, it wll devolve upon his "legal heirs". Ram Nath and
Satyawati owned certain other properties also in Delhi. A

the said properties are liable to be divided anong
plaintiff, Defendant No.1 and Defendant Nos.6 to 8 in equa
shares. The plaintiff is in joint possession of the said
properties along with Defendant Nos.1l and 6 to 9. Only after
the death of her nother, has the plaintiff come to know of
the Ceneral Power of Attorney executed by the first
defendant in favour of the second defendant and the sale of
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the Doctor’s Lane house by the second defendant to Defendant
Nos.3 to 5. Wen she denanded partition of all the
properties including the Doctor’'s Lane house, the first
def endant denurred. He alleged that in the year 1955, there
was a settlenent between hinself and Satyawati whereunder
she had surrendered the Doctor’s Lane house in his favour
retaining only a right of residence in the first floor. The
plaintiff does not admit the truth and validity of the said
settlenent. In any event, the settlenent, if any, cannot
affect the rights of the daughters (Plaintiff and Def endant
Nos.6 to 8) in the said properties since they were not
parties to the said settlenent. The first defendant had no
ri ght whatsoever in the Doctor’s Lane house during the life
time of Satyawati. He or his Power of Attorney hol der had,
therefore, no right to execute a sale deed in respect of the
sai d Doctor’s Lane house. The Power of Attorney and the sale
deed are both illegal, invalid, fictitious, sham coll usive,
void and without consideration and are not binding upon the
plaintiff and  her sisters. Pending the suit, the plaintiff
asked for. _an anendnment of the plaint seeking relief of
possessi on of —her 1/5th share in the Doctor’s Lane house.
The anmendnent was allowed on Decenber 6, 1983 with a
direction that the said anendnent shall be effective only
fromthe date of the said order

The second def endant filed a 'witten st at enent
di sputing the several avernents in the plaint insofar as
they concerned him Defendant Nos.3to 5 filed a joint
witten statenent ‘defending the alienation in their favour
They submitted that the WIIl dated April 10, 1942 was
revoked by another W]l dated Septenber 26, 1950 nade by Ram
Nath. In any event, the settlenent arrived at between
Satyawati and the first defendant on ~January 27, 1955 is
bi ndi ng upon all who claimthrough Satyawati. Under the said
settlenent, Satyawati surrendered-all _her right, title and
interest (life interest) in the Doctor’s Lane house in
favour of the first defendant, retaining a mere right of
residence in the first floor. The first defendant thus
becane the absolute owner of the Doctor’s Lane house and,
therefore, the sale deed executed by his Power of Attorney
is good and valid. As a matter of fact, the Doctor’s Lane
property was resuned and entered upon by the President of
India. At the intervention of Defendant Nos.3 to 5, however,
a supplenentary |ease deed (perpetual |ease) dated June 3,
1952 was executed by the President of India in favour of
Def endant Nos.3 to 5.

The | earned Single Judge of the Del hi- High Court, who
tried the suit, dismssed the suit insofar as the Doctor’s
Lane house is concerned but decreed it insofar as other
properties are concerned. The |earned Judge held that by
virtue of the settlenent dated January 27, 1955, Satyawati
surrendered all her right, title and interest- in the
Doctor’s Lane house in favour of her son, first defendant,
who was the only legal heir of Ram Nath on the date of the
said settlement. The first defendant thus becane the
absol ute owner of the Doctor’s Lane house. |nasmuch as the
first defendant has not disputed the correctness of the sale
deed executed by the second defendant in favour of Defendant
Nos.3 to 5, the sale of the Doctor’s Lane house in favour of
the said defendants is good and vali d.

Only the plaintiff appeal ed under C ause 10 of Letters
Pat ent against the judgnment of the |earned Single Judge*.
The Division Bench allowed the appeal on the follow ng
findi ngs:

(1) The WII dated April 10, 1942 nade by Ram Nath is true,
valid and effective.
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*The |l egal representatives of the first defendant also filed
an appeal, R F.A No. 15 of 1984 but that appeal related to
some other property and hence has no rel evance herein. The
sai d appeal was disposed of by the Division Bench on the
same day, i.e., March 25, 1984. The | egal representatives of
the first defendant have not preferred any appeal to this
Court.

(2) The WII put forward by Defendant Nos.2 to 5, said to
have been executed by Ram Nath on Septenber 25, 1950 in
favour of the first defendant is not proved to have been
execut ed by Ram Nat h.

(3) The interest created in Satyawati under the 1942 W |
isa life estate and not a widow s estate. Wile a widow s
estate could be surrendered in favour of the nearest
reversioner(s), the life estate cannot be so surrendered. In
any event, since the alleged surrender under the settlenent
dat ed January 27, 1955 was not total and conplete, it was no
surrender 'in law. As a matter of fact, the 1942 WII
expressly prohibited Satyawati from transferring the said
property during her life tine.

(4) Wile it is true that in the year 1942 when the WI|
was executed, first defendant, Rajender Nath, was the only
"legal heir" of Ramnath but the WII contenplates that the
Doctor’s Lane house shall devolve upon the |egal heirs of
the testator on the death of Satyawati. On the date of the
death of Satyawati, not only the first defendant (the son)
but the daughters also were the "legal heirs" by virtue of
the H ndu Secession Act, 1956. Each of themis entitled to
1/5th share in the disputed house.

(5) On the language of the 1942 WIIl, it is the exception
to Section 111 of the Indian Secession Act, 1925 that
applies and not Section 119 or for that matter Section 120.
Since it was a bequest to a class, the class has to be
ascertained on the death of the interposer. "To the extent
of the application of exception to Section 111 of the
Succession Act, it (bequest under the WII in favour of
| egal heirs) was contingent".

On the above findings, the Division Bench held that
Plaintiff, first defendant and Defendant Nos:6 to 8 are
entitled to 1/5th share each in the Doctor’s Lane house.
I nasmuch as the first defendant or his legal heirs did not
guestion the sale deed dated March 4, 1971, Defendant Nos.3
to5 wll be entitled only to the 1/5th interest of the
first defendant in the Doctor’s Lane house. The judgnent of
the Division Bench is questioned by the third defendant in
these appeals who is supported, as stated above, by
Def endant Nos.2 4 and 5.

CONTENTI ONS OF THE PARTI ES

Sri Arun Mohan, |earned counsel for the appellant,

urged the follow ng contentions:
(i) Even if the WII dated Septenber 25, 1950 is held not
established and the 1942 WII| is taken to be the true and
effective WIIl, even then the Doctor’'s Lane house must be
held to have becone the absolute property of the first
def endant under and by virtue of the settlenment dated
January 27, 1955. Satyawati had only a right to reside on
the first floor during her life tine and no nore. The
plaintiff has neither pleaded nor relied upon Section 14 of
the Hindu Secession Act, 1956 nor is it her contention that
Satyawati becane the absolute owner of the first floor by
virtue of Section 14. She cannot, therefore, be allowed to
raise the said plea for the first time in these appeals. As
a matter of fact, the Doctor’s Lane house was resumed by the
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President of Indiain terns of the grant and | ater granted
on perpetual basis to Defendant Nos.3 to 5 by order dated
June 3, 1952.

(ii) I'm law, succession is never in abeyance. On the

| anguage of the WIIl, it is Section 119 - and in particul ar
[llustration (iii) thereto - that applies. It nmeans that
while the I|ife estate devolved upon Satyawati on the death

of Ram Nath, the remai nder interest vested simultaneously in
the first defendant, he being the only legal heir on the
date of the death of Ram Nath. The vesting of remainder

interest is not postponed till the date of death of the
i nterposer, Satyawati .
(iii) The Division Bench of the H gh Court was in error

in holding that the exception to Section 111 applies in this
case. The said exception contenpl ates bequest to "a class of
persons described as standing in a particular degree of
kindred to a specified individual". In this case, neither
the bequest is to a class of persons nor were the persons in
whose favour the bequest was made stood in a particular
degree of . kindred to a specified “individual. The words "a
specified-individual" in the said 'exception do not and
cannot conprehend the testator. They refer to a person ot her
than the testator. The Hgh Court was also in error in
hol ding that Section 120 of the |Indian Succession Act is
attracted. That section applies only to a bequest which is
contingent and here the bequest is certainly not contingent.
(iv) Though Satyawati was alive for about -seventeen years
after the 1955 settlenent, she never questioned the said
settlenent. On the contrary, by her conduct,  she always
affirmed the ownership of the first defendant over the
Doctor’s Lane house. As a nmatter of fact, she was not even
living in the first floor wherein shewas given a right to
reside under the said settlement. In such a situation
Section 14 of the H ndu Succession Act has no application
since she was not possessed of the said property - not even
of the first floor, on the date of ‘the coming into force of
the said Act.
(v) The life estate holder is also entitled to surrender
hi s/ her interest in favour of  the renainder-nen. The
requi rement of a total and conplete surrender applicable in
the case of widow s estate is not applicable in the case of
alimted estate
(vi) The suit is barred by limtation. This suit, as
originally filed, was based upon the plea of |joint
possession even with respect to the Doctor’'s -Lane house
which is admittedly untrue and untenable.  The relief of
possessi on was added by anmendi ng the plaint only on Decenber
6, 1983. This date is beyond twelve years fromthe date of
sale in favour of Defendant Nos.3 to 5. Defendant Nos.3'to 5
have perfected their title by adverse possession, in any
event .

On the other hand, Sri M C Bhandare, |earned counse
f or t he respondent -pl ai ntiff, ur ged t he f ol 'owi ng
contentions while supporting the reasoning and concl usion of
the Division Bench
(1) The case of Defendant Nos.2 to 5 is not only unjust but
is based upon fraud. The second defendant, who is a senior
advocate practicing at Delhi, took unfair advantage of the
faith reposed in himby the first respondent, his co-son-in-
| aw, and cheated himout of his property by executing a sale
deed for a nominal consideration in favour of his own
brot her and sons. Because the first defendant was settled in
Arerica along with his famly and was not taking proper
interest in his properties and affairs in India, the second
def endant got an opportunity which he made full use of for
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his own unjust enrichnment. This factor is relevant because
these appeals are filed under Article 136 of t he
Constitution of India.

(I'l) The alleged family settlenent arrived at on January 27,
1955 was not a voluntary one. The defencel ess w dow was
confronted by her own son who put forward a rival but false
WIIl said to have been executed by Ram Nath whereunder he
sought to deprive Satyawati of all her interest in the
Doctor’s Lane house under the 1942 WII. As many as seven
suits were pending. There was also an arbitration by one
Chanan Ram referred to in the said joint statenent. Under
the settlenment, Satyawati was deprived of her life estate in
the Doctor’s Lane house ‘and she was given a partly sum of
Rs. 125/- per nonth along wth a nere right of residence in
the first floor. It was further provided that if she did not
choose to reside in the said first floor, she would be given
extra Rs.25/- per-nmonth: The entire settlenment was unjust
and unfair to the w dow.

(rrr) That the “interest created in Satyawati under the
1942 Wil is a 1ife estate and not a widows estate as
rightly held by the Division Bench. The 1942 WII| placed an
express prohibition against transfer of her interest by
Satyawati. The so-called surrender is in reality a transfer
of her interest and hence barred by the WIll. Once the said
settlenent goes, the 1942 WIIl stands in its full effect.
Satyawati becane the absol ute owner of the said property by
operation of law, viz., Section 14 of the H ndu Succession
Act, 1956. The sale of the Doctor’s Lane house by the first
def endant or his Power of Attorney holder is, therefore, of
no effect and inconpetent.

(I'V) On the clear |language of the WII, Section 119 of the
I ndi an Succession Act is not attracted. The WIIl clearly
i ndicates that the devolution of interest  upon the |Iega
heirs of the testator was to take place on the death of

Satyawati. It was a case of bequest 'to a class within the
meani ng of the exception to Section111. Because of the said
contrary intention inthe WIIl, ‘Section 119 is not at al

attracted. It is the exception to Section 111 that ‘appli es.
(V) The duty of court in the case of construction of ‘a WI|
is always to give effect to the intention of the testator.
The intention of Ram Nath is nade cl ear beyond any doubt by
the clear words wused in the WII, according to which
Satyawati was to be the |life estate holder and that "after
her (devise) death" the property was to go to the "lega
heirs of the testator". On the death of Satyawati (devise),
the legal heirs of the testator were the son and four
daughters of Ram Nath and it is they who succeeded to the
said property in equal shares.

(VI) Even if the plaintiff has not expressly pleaded or
relied upon Section 14 of the H ndu Succession Act, 1956 in
the plaint, she is yet entitled to rely upon ‘the said
provision. The plaintiff has made it clear at nore than one
place in the plaint that she is claining her right in the
Doctor’s Lane house and other suit properties not only under
her father, Ram Nath, but al so under her nother, Satyawati.
In the light of the said specific pleading, the plaintiff is
entitled to rely upon Section 14 of the H ndu Succession
Act .

(Vi) The plea of limtation is wholly untenable. The
plaintiff and other |egal heirs of Ram Nath succeeded to the
Doctor’s Lane house only on the death of Satyawati who was
the limted estate hol der. During the Ilife time of
Satyawati, they had no right to, nor were they obliged to,
chal l enge the alienation of the Doctor’s Lane house fromthe
date of death of Satyawati. Even the anendnent of the plaint
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i ncluding the

r

elief of possession, granted on Decenber

1983 is within a period of twelve years.
THE 1942 W LL AND THE 1955 SETTLEMENT:

For a proper appreciation of the contentions, it
necessary to set out the 1942 WI| as a whol e:

"DEED OF WLL
I, M. Ram Nath Dewan S/o Pt. Mo
Raj caste Brahmin resident of No.5
Doctors Lane, New Del hi hereinafter
called the testator nmade this WII
wi t hout any per suasi on fraud and

collusion in favour of ny wife, Shrimati
Satya Vati

Ram Ved

h

Dewan daughter of Pt. Atnma
erei nafter called the Devise.

Now t hi s deed witnesses as follows:

That™ the  testator bequeaths
the use, enjoynent and interest of
ny house on part plot. No.5, in

1

bl'ock No. 88, Doctors Lane, New
Del hi- worth Rs.50,000/- in ny said
wife, the devise during her life
after his (testator) death and

decl ares that after her (devise)

death the nproperty will go to the
| egal heirs of the testator.

2. That the said devise  wll
continue'to live in the said house
according to her sweet wll and
shall al so have a right to give the
said property on- rent to any
tenant s.

3. That the said devise shal
have no right to transfer the
property in any way what soever.

4. That the said devise wll be
whol e and sol e manager and

beneficiary of the said property
during her life and shall possess a
right to nmake any alteration and

addi tion in t he bui | di ng
acconmodati on in accordance of her
sweet will and desire. No Ilega
heir of the testator shall have any

right to object to that.

That the devise will realise
the rent of the said property if
any and appropriate and spend it on
her sel f or anyone el se in
accordance of her sweet will. No

5.

| eg
hav

a
e

t hat .

6.

in

heir of the testator shal
any right to interfere in

That no legal heir of the
testator shall be entitled to |ive

t

he sai d house wi t hout

perm ssion of the said devi se
during her life and said devise

wi |

[ h

ave right to eject any person

l[iving in the house at the tinme of
the testator’s death.
That the said devise shall be

7.

liable to pay the | ease noney (Land
Rent) to the Governnment either from
the incone derived from the house

61

is
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or from her own pocket.
8. That the repair of the house
will depend upon the sweet will of
t he devi se.
In witnesses whereof, I, M. Ram Nath
Dewan, the testat or have put ny
signature to this ny WII this 10th day
of April 1942 in present of t he
attendi ng w t nesses:
sd/ - Ram Nat h Dewan
We are not setting out the 1950 WII put forward by
Def endant Nos.3 to 5 inasmuch as it is held not proved by
both the |earned Single Judge and the Division Bench of the
H gh Court and no effort was nmade before us to challenge the
said concurrent finding. It  is, however, necessary to set
out the settlenent arrived at between Satyawati and the
first defendant on-January 27, 1955. It reads:
"Joint statement ~ of Shri Rajender Nath
Dewan Plaintiff and Snt. Sat yavat
Def endant dated 27.1.1955 recorded in
Suit- No.689/54 titled ‘Rajender Nath

Dewan verses Satyavati’ deci ded on
27.1.1955 by Shri S.S. Kalha, SJIC
Del hi .

ENGLI SH TRANSLATI ON
Statement /of Shri Rajender ~ Nath
Dewan plaintiff and Snt. Sat yavat
Def endant on' Solemm affirmation: The
parties have conprom sed to the effect
that the award of Shri -~ Chanan Ram
Arbitrator be set aside.. The defendant

will reside on the |Ist floor of No.b5,
Doctors Lane, New Delhi. The plaintiff
will pay her Rs.125/- per  nmonth as

mai nt enance al |l owances. - The defendant
will arrange for her food separately at
her own expense. In case the defendant
does not intend to reside in the
aforesaid portion, the plaintiff wll
pay her Rs. 150/ - per nont-h as
mai nt enance al | owance. In case t he
def endant resides at the aforesaid place
but takes neal with the plaintiff then
the plaintiff wll pay her Rs.50/- per
nonth as mai nt enance al |l owance. The
def endant shall not sublet the aforesaid
property and she will not keep Mayadevi
(and anot her person whose nane is
illegible) with her. Dr. Vidyavati or
Shri Rishikesh or their fanily nenbers
also will not reside with the defendant
but they will be free to visit the
def endant at the said place. There are
Postal Certificates of the value of
Rs.5000/- in the nane of defendant and
the deceased Dewan Ram Nath which
certificates are lying in safe custody
with the Palai Central Bank, New Del hi.
The def endant will encash t hese
certificates at the time of the marriage
of Kumari Ramakanta Dewan and wutilise
the proceeds for her marriage expenses.
Before that the defendant will not be
entitled to encash these certificates
nor will she be able to renove them from
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the safe custody of the bank. There is
also a fixed deposit receipt of the
Pal ai Central Bank, New Delhi in the
name of def endant for the sum of
Rs. 3, 139/15/-. The defendant shall be
the owner of this deposit and she will
be free to utilise it as per her own
WIIl or at the tinme of necessity. The
famly Jewellery is 1lying in Locker
No. 664, Type C with Punjab Nationa
Bank, Tropical Building, New Del hi. The

parties to the suit will not renmove the
Jewellery from the Locker and this
Locker will be operated only at the tine

of the marriage of Km Ranakanta. After
renovi ng such part of the jewellery as
may be considered proper to be given on
Ramakanta’ s marriage to Ramakanta, the
| ocker shall be re-sealed and the
remaining jewellery will be owned by the
plaintiff after the death of t he
def endant. There is another |ocker with
| nperial Bank of “I1ndia, New Del hi in the
nane of the ~ def endant . Shri Shyam
Ki shore and Shri Sukhbir Prasad Jain

Advocat es acconpanied by the parties
shal |l prepare an inventory of~ the
articles in the locker. Those articles
whi ch bel ong to Thakur ji Mharaj (God)
wi || be handed over to the defendant and
shall be placed by her-in the Tenple.
Qut of the contents of the |ocker the
Neckl ace, the watch and one ring, which
belong to def endant along with her

paper s i ncl udi ng a fixed deposi t
receipt, will be handed over to the
def endant. The shares scrips and the
ot her articles i ncl udi ng a watch

bel onging to the father of the plaintiff
shall be handed over to the plaintiff.
There are t wo wat ches wi th t he
def endants (one gents and one |adies)
whi ch shall be returned by the defendant
to the plaintiff. In case, the plaintiff
fails to pay the above said naintenance
al l owance to the defendant the defendant
shall be entitled to recover that from
the rents from the property in the
possession of the plaintiff over which
rents she shall have a first charge. The
following are the particulars of the
property:

1. 5. Doctors Lane, New Del hi;

2. 56-58, Todar Mal Road, New

Del hi ;

3. Sone | and in Shahdara.
The rent of the above property shall be
realised by the plaintiff. The defendant
is the owner of property No.58, Todar
Mal Road, New Delhi. She shall not
transfer the property in any nanner
what soever. The right to realise rent
and give the premi ses on rent shall vest
in Sm. Vinodni Dewan. After the death
of the defendant, Snt. Vinodni Dewan
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shall be the owner of the property. The
above statenent of the parties may al so
be read as their statement in Cvil Suit
Nunbers 682 of 1954, 40 of 1954, 442 of
1954 and 683 of 1954, and by virtue of
this statenent these Suits may be
di sm ssed. The Plaintiff shall have the
right to withdraw all rents which have
been deposited in various Courts by the
tenants. Qut of this one-tenth proceeds
will be paid over by the plaintiff to
the defendant. Except property No.58,
Todar Mal Road, the plaintiff shall be
the owner of rest of the property.

RO & AC

sd/ - Satyavati Dewan sd/-. Sukhbir Prasad

Advct

sd/- R N. Dewan sd/- Shyam Ki shore Advct
27.1.1955

Sd/ - SJIC

ORDER In terms of the statenments

of the parties the suit is disnissed.

The parties areleft “to bear their own

costs. The parties shall remain bound by

the conpromise and by their statenents.

Order announced.

Sd/ - S.S. Kal ha
SJI'C Del h

27.1.1955."

In the above joint statenment, plaintiff means the first
def endant herein and the defendant nmeans Satyawati Dewan.
Smt. Vinodni Dewan is the wife of the first defendant.)

The 1942 WII - its meaning and effect:

We shall first exam ne the effect of the WIIl executed
by Ram Nath in the year 1942, the correctness or validity
whereof is not in question before us. On the /'date he
executed the WIIl, he had a son and four daughters. Qut of
the properties held by him he gave one house property,
viz., No.5, Doctors Lane, New Del hi-to his wife, Satyawati

for her Ilife. He declared that during her life tine, she
shall have the exclusive right to reside therein but that
she shall not be entitled to transfer it in any _manner

After her death, he declared, the property will go to "the
legal heirs of the testator”. On the date of death of Ram
Nath, it 1is agreed by all the parties before us, first

def endant was the only "legal heir of the testator". It is
equally not in dispute before us that on the date of death
of Satyawati, the " legal heirs of the testator" are the

first defendant, the plaintiff and Defendant Nos.6 to 8 by
virtue of the provisions contained in the H ndu Succession

Act, 1956.
The first and crucial question is whether on the
| anguage of the WIIl and the |aw governing the WIls, the

vesting in "the legal heirs of the testator" took place on
the date of death of testator (as contended by the
appellant) or on the date of death of Satyawati (as
contended by the appellant) or on the date of death of
Satyawati as contended by the plaintiff-respondent). In
ot her words, the question is whether it is Section 119 of
the I ndian Succession Act that is attracted or the exception
to Section 111 of the said Act. If it is Section 119 that is
attracted, the position would be that the remainder interest
did vest in the first defendant on the date of death of Ram
Nat h which nmeans that the daughters wll have no right in
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the Doctor’'s Lane House. On the other hand, if it is the
exception to Section 111 that applies, the vesting takes
pl ace on the date of death of Satyawati, which nmeans son and
four daughters together will be "the Ilegal heirs of the
testator". Sections 119 and 111 read as foll ows:

"119. Date of vesting of [|egacy when

paynment or possession postponed.-- Were

by the ternms of bequest the legatee is

not entitled to inmedi ate possession of

the thing bequeathed, a right to receive

it at the proper tine shall, wunless a

contrary intention _appears by the wll,

beconme vested in the legatee on the

testators death, and shall pass to the

| egatee’s representatives if he dies

before that tine and wthout having

received the legacy, and ~in such cases

the legacy is fromthe testator’s death

said to be vested interest.

Expl'anation.--An intention that a | egacy

to any person shall not becone vested in

interest in himis not-to be inferred

nmerely from a ~provision whereby the

paynment or possession of the thing

bequeat hed i s/ postponed, or wherehy a

prior interest /therein is bequeathed to

sonme ot her person, or whereby the incone

arising from the fund bequeathed is

directed to be ‘accumulated until the
time of paynent -arrives, or from a
provision that, if a particular event

shal | happen, the |legacy shall go over
to anot her person.

II'lustrations
(i) A bequeathed to B 100 rupees, to be
paid to himat the death of C On A's
death the | egacy becone vested in
interest in B, and if he dies before C,
his representatives are entitled to the
| egacy.
(ii) A bequeaths to B 100 rupees, to be
paid to himupon his attaining the age
of 18. On A's death the | egacy becones
vested in interest in B

(iii) A fund is bequeathed to A for
life, and after his death to B. On the
testator’s death, the |egacy to B

beconmes vested in interest in B

(iv) Afund is bequeathed to A until B
attains the age of 18 and then to B. The
legacy to Bis vested in interest from
the testator’s death.

(v) A bequeaths the whole of his
property to B upon trust to pay certain
debts out of the incone, and then to
make over the fund to C At A s death
the gift to C becomes vested in interest
in him

(vi) Afund is bequeathed to A, B and C
in equal shares to be paid to themon
their attaining the age of 18,

respectively, with a proviso that, if
all of themdie under the age of 18, the
| egacy shall devolve upon D. On the

death of the testator, the shares vested
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ininterest in A B anc C, subject to be
divested in case A B and C shall all die
under 18, and, upon the death of any of
them (except the last survivor) under
the age of 18, his vested interest
passes SO subj ect to hi s
representatives.
111. Survivorship in case of bequest to
descri bed class.-- Were bequest is nade
simply to a described class of persons,
the thing bequeathed shall go only to
such as are alive at the testator’s
deat h.
Exception.--If property bequeathed to a
class of persons described as standing
in a particular degree of kindred to a
speci fied i'ndi vi-dual , but their
possession of it is deferred until a
time |ater than the death of the
testator by reason of ~a prior bequest,
or otherwise, the property shall at that
time go to such of them as are then
alive, and to the representatives of any
of them who have di ed since the death of
the testator.

Il'lustrations
(i) A bequeaths 1,000 rupees to ‘the
children of B wthout saying when it is
‘to be distributed anong” them B has
died previous to the date of the wll,
| eaving three children C, Dand E E
died after the date of the wll, but
before the death of A C and D survives
A. The legacy will belong to C and D, to
the exclusion of the representatives of
E
(ii) Alease for years of a house was
bequeathed to A for his life, and after
hi s decease to the children of B. At the
death of the testator, B had two
children living, C and D, and he never
had any other child. Afterwards during
the lifetime of A, Cdies, leaving E
his executor. D has survived A, D and E
are jointly entitled to so much of the
| easehol d term as remai ni ng unexpired.

(i) A sum of noney was bequeat hed
to a for her life, and after her
decease, to the children of B. At the
death of the testator, B had two

children living, C and D, and after that
event, two children, E and F, were born
to B. Cand Edied in the lifetine of A
C having made a wll, E having nade no
will. A has died, leaving D and F
surviving her. The legacy is to be
divided into four equal parts, one of
which is to be paid to the executor of
C, one to D, one to the adm nistrator of
E and one to F.

(iv) A bequeaths one-third of his |ands
to b for his life, and after his decease
to the sisters of B. At the death of the
testator, B had two sisters living, C
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and D, and after that event another
sister E was born. Cdied during the
life of B, D and E have survived B. One-
third of A s lands belong to D, E and
the representatives of C, in equa
shar es.

(v) A bequeaths 1,000 rupees to B for
life and after his death equally anbng
the children of C. Up to the death of B,
C had not had any child. The bequest
after the death of B is void.

(vi) A bequeaths 1,000 rupees to ‘al
the children born or to be born’” of Bto
be di vi ded anbng themat the death of C
At the death of the testator, B has two
children living D and E. ‘After the death
of the testator, but in the lifetime of
Ctw other children, F and G are born
to B. After the death of C another child
is born toB. The Ilegacy belongs to
D.EEF and G to the exclusion  of the
after-born child to B

(vii) A bequeaths a fund to the
children of B, to be divided anmong them
when the eldest shall attain majority.

At the testator’/s death, B had one child

living, named C. He afterwards had two

other children ‘naned D and E. E died,

but C and D were living, Wen C attained

majority. The fund belongs to C, D and

the representatives of " E, to the

exclusion of any child who may be born

to B after Cs attaining majority."

Let us first analyse Section 119 fromthe point of view
of the facts of this case and see what does it say.
According to it, unless a contrary intention appears from
the WIIl, a bequest nmde to a |legates, who is not ‘entitled
to i medi ate possession of bequest, gets vested in such
| egatee on the date of death of the testator. The
Expl anati on appended to the section elucidates the words
"unless a contrary intention appears by the WII|"™ occurring
inthe main linb of the section. The Explanation says inter
alia that nmerely because a prior interest in the bequest is
given to sonme ot her person, it does not nean that a contrary
intention is indicated in the WIIl. Illustration(iii)is of
crucial relevance. It says that where a fund is bequeathed
to A for life and after A s death to B, the legacy to B
becomes vested in interest in B on the testator!s death. If
we read the principle under lying the main |inb of Section
119 along with the Explanation and |Illustration (iii), it
beconmes abundantly <clear that the present case squarely
falls within the four corners of this section. It fits in
neatly into Illustration (iii) to Section 119. Here, the
Doctor’s Lane house is bequeathed to Satyawati for |ife and
after her death to the legal heirs of the testator. Once
this is so, the legacy to the legal heirs of the testator
becanme vested in such legal heir(s) on the date of death of
the testator - and admittedly on that death, first defendant
was the only legal heir of the testator. W may nention that
nerely because a prior interest in the bequest is given to
Satyawati, it cannot be said that the WIIl indicates a
contrary intention wthin the nmeaning of the main |linb of
Section 119. [See Chilanakuri Pullappa v. Guruka Bayanna
(Al.R 1962 A P. 54) and P. Somasundaramv. K. Rajanmal
(A'1.R 1976 Mad.295) in this behalf.] Now, once the bequest
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to "the legal heirs of the testator" provided by the WII
got vested in the first defendant on the date of the death
of the testator, there is no question of the first defendant
bei ng divested therefrom On the death of Satyawati, the
first defendant becamre entitled to possession of the
Doctor’s Lane house which had al ready vested in him

Sri  Bhandare, |learned counsel for the respondent-
plaintiff, submtted repeat edl y t hat t he above
interpretation would be inconsistent with the intention of
the testator as clearly expressed in the WIIl. He subnmitted
that the first and the forenbst rule of interpreting the
WIIl is to ascertain the intention of the testator and to
give effect to it. The Ilearned counsel subnmtted that
according to the WII, the Doctor’s Lane houses was to

devol ve upon the legal  heirs of the testator only on the
death of Satyawati and not at any earlier point of tine. He
enphasi sed the wor ds " and decl ares that after her
(devisee’s) death, the property wll go to the legal heirs
of the! testator" occurring in clause (i) of the WII. It is
true that. that is what the testator said but then the said
W11l has to be understood and construed in the |light of the

statutory rules governing the WIIl, viz., the provisions of
the I ndian Succession Act, 1925. Section 119 of this Act,
which applies to the WII in quest by its own force, says,

to repeat, that where a property is bequeathed to A for life
and after his death to B, the | egacy to B becones vested in
interest in B on the death of the testator. As pointed out
earlier, the bequest in the WII squarely falls within the
four corners of Section 119 and in particular of
[llustration (iii) thereto. It may be remenbered that
Il'lustrations to the section are parts of the section and
help to elucidate the principle of the section.

Now, |let us exam ne whether the exception to Section
111 of the Indian Succession Act is attracted herein - and
not Section 119 - as contended by Sri Bhandare. The nain
[inb of Section 111 says that where bequest is nade sinply
to a described class of persons, the bequest shall devol ve
only upon such nenbers of the class as are alive on the date
of the testator’s death. The exception appended to Section
111 says that if property is bequeathed to a class of
persons/described as standing in a particular -degree of
ki ndred/to a specified individual/but their possession of it
is deferred wuntil a tine later than the death of the
testator by reason of a prior bequest, or otherw se/the
property shall at that tine go to such of themas are alive
and to the representatives of any of them who have died
since the death of the testator. For the exception to apply,
it must first be shown that the bequest is to a class of
persons. Then it nust be shown that the said class of
persons is described as standing in a particular degree of
kindred to a specified individual. The third requirenment is
that the possession of the bequest is deferred until a tine
later than the death of the testator for one or the other
reason. If the above ingredients are satisfied then the
property bequeat hed devol ves upon such persons of the class
as are alive on the date of death of the interposer (prior
bequest) and wupon the representatives of such of those who
may have died after the death of the testator but before the
death of the interposer. Now, |et us assune in these appeals
that bequest is to a class of persons. The next question is
whet her the said class of persons is "described as standing
in a particul ar degree of ki ndred to a specified
individual"? W are of the opinion that the words "a
speci fied individual" cannot refer to or mean "the
testator". The very Explanation uses both the words
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"testator" and " a specified individual”. If the idea behind
the exception was to refer to testator, then it would not
have enpl oyed the words "a specified individual". Nothing
was nmore sinpler than using the words "the testator"” instead
of the said words actually used. This neans that the words "
a specified individual" refer to an individual other than
the testator. This understanding of ours is re-inforced if
we |look at the several illustrations appended to the
section. In each of those illustrations, the class of
persons is described as children or (or the relatives of) a
person other than the testator. None of them speaks of a
class of persons related as aforesaid to the testator. Once
this is so, the exception goes out of the picture. In the
case before wus, the legal heirs of testator - assum ng that
they constitute a class of persons within the nmeaning of the
exception - are described as standing in a particul ar degree

of kindred to the testator -~ and not to "a specified
i ndi vidual". Indeed, there was a good amount of controversy
before us’ as to the nmeaning to the words "particul ar degree
of kindred". W need not, however, go into that aspect
because once we come to the conclusion that the words "a
specified individual" ~cannott and do not refer to the
testator, the exception becomes inapplicable.

Sri  Bhandare, ~ |l earned counsel for the respondent-

plaintiff, put forward an alternative argunent, viz., that
it is Section 120 of the Indian Succession Act that applies.
According to him it is a case of ~a contingent bequest
within the neaning of the said section, which reads as
foll ows:

"120. Date of ~vesting when |[|egacy
contingent upon speci fi ed uncertain
event.-- (1) A legacy bequeathed in case

a specified uncertain event shall happen

does not vest until that event happens.

(2) A |legacy bequeathed in case a

speci fied uncertain event shall happen

does not vest until the happening of

that event becones inmpossible.

(3) In either case, until the condition

has been fulfilled, the interest of the

| egatee is called contingent.

Expl anati on. --Wiere a fund i s bequeathed

to any person upon his attaining a

particular are, and the will also gives

to him absolutely the inconme to arise

fromthe fund before he reaches that

age, or directs the income, or so much

of it as my be necessary, to be

supplied for his benefit, the bequest of

the fund is not contingent."

[Illustrations onmitted as

unnecessary]

A mere reading of Section 120 would indicate that it is
not attracted in the present case. The death of Satyawati
was not a specified wuncertain event. The decision of this
Court in N Krishnanmal v. R Ekanbram & Os. (1979 (3)
S.C.C. 273) is of no relevance herein. That was a clear case
of contingent bequest. In the present case, the bequest is
not a contingent one. |If so, the bequest is not postponed
wi thin the neaning of Section 120.

We are, therefore, of the opinion that by operation of

law, i.e., by virtue of Section 119 of the Indian Succession
Act, the bequest to "the legal heirs of the testator" vested
inthe first defendant - he alone being the I egal heir of

the testator on that date - on the date of death of Ram Nath
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(testator). The vesting of bequest to "the legal heirs of
the testator” was hot postponed till the death of
i nterposer, Satyawati. The |anguage of clause (i) of the
W11 cannot be construed otherw se.

Sri Bhandare then contended that the use of the plura
"heirs" - and not the singular "heir"™ - in clause (i) is
indicative of the intention of the testator that he was
referring to his legal heirs as may be in existence on the
death of satyawati. In our opinion, this argunment is plainly
unacceptable. In the year 1942, Ram Nath could not have
foreseen the enactment of Hi ndu Succession Act, 1956 or that
in future his daughters would al so becone his "legal heirs”
by sone change in |aw The | anguage of clause (i) does, no
doubt, convey the intention of the testator, viz., inmediate
bequest (for life) is to Satyawati and the wultimate
(absol ute) bequest is to his legal heirs after the death of
Satyawati. But this clause has to be read, understood and
construed in the light of the rule contained in Section 119
of the! Indian Succession Act, as explained herei nabove -
with the ' necessary consequence, which too has been set out
her ei nabove.

For the above reasons, we disagree with the finding of
the Division Bench of the Hgh Court on this aspect.

THE SETTLEMENT OF 1955 AND | TS EFFECT:

The next question is, what happened in the year 1955
when there was a settlenent between Satyawati and the first
def endant and what is its effect? As mentioned hereinbefore,
soon after the death of Ram Nath in the year 1953, disputes
arose between Satyawati and the first defendant. As many as
seven suits were filed by one against the other. The first
def endant had put forward a rival WIIl, said to have been
executed by Ram Nath in the vyear 1950, whereunder the
Doctor’s Lane house was given to the first defendant. It
appears that pending the said suits, there was a reference
to arbitration and an award was also rendered by the
Arbitrator, one Sri Chanan Ram Chviously, the award did not
put an end to the disputes between the nother and the son
Only later and evidently at the intercession of certain
mutual well-wishers, the parties arrived at —a settlenent
whereunder the said award was declared ineffective and a
di fferent arrangenent arrived at. Under this settlenent, the
first defendant (described as ‘plaintiff’) was declared to
be the owner of all the properties left by Ram Nath
including Doctor’s Lane house - except No.58,  Todar M
Road, New Delhi. At the sane time, Satyawati was given the
right of residence in the first floor of the Doctor’s Lane
house along w th case nmai ntenance of Rs.125/- per nmonth. It
was stipulated that if she resides in the said portion, the
first defendant shall pay her only a nonthly naintenance of
Rs.125/-. But if she did not intend to reside in-the said
portion, the first defendant was to pay her Rs.150/- per
nmont h. Thus, on the plain |anguage of the settlenment, the
Doctor’s Lane house became the property of the first
defendant subject to the right of residence given to
Satyawati in the first floor thereof. Sri Bhandare, |earned
counsel for the respondent-plaintiff, cont ended t hat
i nasmuch as the interest given to Satyawati under the 1942
WIl was a life estate and not a widow s estate - wi th which
proposition we agree - and because the WII prohibited her
fromtransferring the said property, the said settlenent is
i ncompetent and void since it anobunts to a transfer. W are
not prepared to agree. One nmust |ook at the situation
obtaining in the year 1955 and not to the situation
obt ai ni ng, or findings recorded, in the present proceedings.
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Seven suits were pending between nother and the son. The
validity of 1942 WIl was in dispute because the son (first
def endant) was relying on another WIl of Ram Nath, said to
have been executed in the year 1950, superseding the 1942
WIl. No Court had pronounced till then as to which WIIl was
the last WIIl and testament of Ram Nath. In other words, the
right given to Satyawati under the 1942 WII|l was itself in
di spute in those suits. In such a situation, a conpromse, a
settlenent was arrived at between the parties, whereunder
Sat yawati acknowl edged and accepted the first defendant’s
title to the Doctor’s Lane house in lieu of right of
residence in the first floor and case mmintenance of
Rs. 125/ - per nonth. The settl ement does not say which of the
said two WIls is true and valid. The settlenment was de hors
the claims and contentions of both the parties including
their claims and contentions  under the respective WIIs
espoused by them (It is only is this suit that it has been
held by the learned Trial Judge that the 1942 WII is the
last WII of ‘Ram Nat h i nasnmuch as Defendant Nos.2 to 5 have
failed to establish the truth and correctness of the 1950
WIl put forward by their first defendant in the said
earlier suits and by themin the present suit. The finding
of the |earned Single Judge on the issue was not chall enged
by Defendant Nos.3 to 5 in the appeal.) 1t may be renenbered
that under the 1942 WII| Satyawati was not entitled to any
mai nt enance anount from the first defendant. The said
nont hl y mai ntenance was provided to her, payable by the
first defendant, under and as part of the said settlenent.
W are, therefore unable to agree with Sri Bhandare that the
said settlement anounts to a transfer or that it is
i ncompetent and ineffective for being inconsistent with the
terms of the 1942 WII.

For the sane reasons, The contention that a surrender
by a w dow nmust be total and conplete i's wholly beside the
point. Neither the interest given to Satyawati was a w dow s
estate (as rightly found by the Division Bench) nor was it a
case of surrender. It was a conpromse, a settlenent, of
conflicting clains.

THE RELEVANCE AND EFFECT OF THE HI NDU SUCCESSI ON-ACT, ~1956:

Now, we come to the third inportant event, viz., the
enforcenent of the H ndu Succession Act and its effect. The
Act came into force in June, 1956. By operation of Section
14 of the said Act, the right of residence given to
Satyawati in the first floor of the Doctor’'s -Lane house
ripened into an absolute title inasmuch as the said right
was given to her in recognition of a pre-existing right to
mai nt enance inhering in her. Even under the H ndu Law
obtaining prior to the enforcement of Hi ndu Adoptions and
Mai nt enance Act, 1956, the son was wunder a persona
obligation to mamintain his nother and he was “bound to
mai ntain her whether or not he inherited property fromhis
father. [See Para 548 of Mullas Hindu Law at P.552 (16th
Edn.)]. Under the settlenment, Satyawati was given not only
the right of residence in the first floor but also a sum of
Rs. 125/- per nonth in cash towards her maintenance. It was
further provided under the settlement that if Satyawati did
not intend to reside in the aforesaid portion, the first
def endant shall pay her Rs.150/- per nonth as nai ntenance
instead of Rs.125/- per nonth. This clearly indicates that
the right of residence was given to her in lieu of and in
recognition of her pre-existing right to maintenance. Once
this is so, it is sub-section (1) of Section 14 that applies
and not sub-section (2) vide V. Tulasamm v. V. Sesha Redd
(1977 (3) S.C.C 99). It has recently been held by a Bench
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of this Court (S.P. Bharucha, J. and one of us, S B
Maj mudar, J.) in Mangat WMal v. Punni Devi (1995 (6) S.C. C
88) that a right of residence given for Ilife to a female
H ndu in a property plus a sumof noney in lieu of her right
to mai ntenance ripens into full ownership on the comng into
force of the Act. Accordingly, it nmust be held that on the
date of comng into force of the H ndu Succession Act, 1956,
Satyawati becane the absolute owner of the first floor of
the Doctor’s | ane house property.

Sri Arun Mhan, |earned counsel for the appellant-third
def endant, submitted that inasmuch as the plaintiff has not
i nvoked or relied upon Section 14 of the H ndu Succession
Act and al so because no reference to the said provision is
found in the judgnent of the I|earned Single Judge or the
Di vi si on Bench, she should not now be allowed to invoke the
said provision for the first time in these appeals. Learned
counsel submitted that neither in the plaint nor at any tinme
during the argunents i'n the Courts bel ow was this contention
urged by ‘the plaintiff. Counsel also submtted that had the
plaintiff _raised this contention in the plaint, the
def endant -appell ant woul d have had an opportunity of
establishing that Section 14 has no application for the
reason that she was not "possessed" of the said first floor
on the date of comng into force of the Act. Counse

submitted that Satyawati was never living in the first
floor; she was either living with the first defendant or
with other rel atives. We have gi ven our anxi ous
consideration to the said subm ssion but are unable to agree
withit. In the plaint, it is repeatedly stated that the
plaintiff is claimng the suit property both through Ram
Nath and Satyawati. It is true that there is no specific

reference to Section 14 of the H ndu Succession Act but we
are of the opinion, having regard to the law applicable to
pl eadings (Order 6 Rule 2 of the GCivil Procedure Code) and
the decisions of this Court in that behalf - [See Kedar La
Seal & Anr. v. Hari Lal Seal (A 1.R 1952 S.C. 47)] that it
woul d not be just and proper not (to give effect to'the said
hi ghly salutary provision on the above ground which, in the
facts and circunstances of the case, is a nmere technicality.
Section 14 operates on its own force once the facts
requisite for attracting its application are established. It
nmust be renenbered that the settl enent between Satyawati and
the first defendant was arrived at on January 27, 1955
whereas the Hi ndu Succession Act cane into force in June,
1956, i.e., wthin less than seventeen nonths. MNoreover, we
are concerned with right to possession and not physica
possession. It has been repeatedly held by this Court [See
the several decisions referred to wunder  the heading
"possessed - neaning of" in Milla’'s H ndu Law . (Sixteenth
Edition at Page 810)] while construing the expression
"possessed" in Section 14(1) that the said expression neans
and refers to a right to possession and not necessarily
actual or physical possession. So |ong as she has a right to
possession, the nmere fact that the female H ndu was not in
physi cal possession nmatters very |little. Therefore, it is
i material whether Satyawati was physically occupying the
said first floor or not. So long as she had the right to
possession over the said first floor, Section 14(1) is
attracted. There has never been any suggesti on by Defendant
Nos.2 to 5 that Satyawati had given up the said right. On
the contrary, Exh. D-28 (a fornmer statenent of Satyawati in
a suit), filed and relied upon by the appellant, shows that
Satyawati herself was holding a CGeneral Power of Attorney
fromthe first defendant (executed in 1960 and in 1964) and
was managing all his properties in India. This is also the
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testinony of the plaintiff in this suit. She has deposed
(Page 47 of Vol. |l Paper Book) that till three nonths

before her death, Satyawati was residing in the said house
along with a maid servant and her son. Nothing worthwhile
has been brought out in her cross-examnation to doubt this
statement of hers. W accept her statenment. The facts
established herein do clearly attract Section 14 of the
H ndu Succession Act. The ends of justice denmand that the
said provision is given effect to. The plea of lack of
opportunity is at best a technical one, in the particulars
facts and circunstances of the case. W are, therefore, not
inclined to accept Sri Arun Mhan’s plea that Section 14(1)
should not be allowed to be invoked by the respondent in
t hese appeal s.

We nay pause here and append a note of explanation. It
is true that under the 1942 WIIl, the bequest to Satyawati
was only for her life and the bequest to "the |legal heirs of
the testator’, i.e., to the first defendant, vested in him
on the death of the testator, as held by us and for the
reasons assigned  hereinbefore. But  all this is subject to
the statutory provisions contained -in Section 14(1) of the
Hi ndu Succession Act. This statutory provision supersedes
the recitals in the WII. By virtue of Section 14(1) of the
said Act, the limted estate of Satyawati (given to her
under the 1942 WII) woul d have ripened into absolute estate
if Satyawati had been "possessed" of the entire Doctor’s
Lane house on the date of comencenent  of the Hindu
Succession Act. But she was not. ~She had given wup her
possession and right to possession over the First floor
under the 1955 Settlenment. She was "possessed"” of only the
first floor of the house. Secondly, and nore inportant,
first defendant is basing his title to the Doctor’'s Lane
house on the 1955 settlenent. As stated hereinabove, both
Satyawati and the first defendant arrived at a particular
settlenent notw thstanding their respective claims and
contentions. Satyawati never challenged the said settlenent
during her life-time. The settlenment cannot, therefore, be
held to be involuntary or inoperative. Satyawati, in fact,
acted for a nunber of years as the General Power of Attorney
of her son, the first defendant, and managi ng his properties
in India. Merely because in these proceeding, the 1942 W/l
is held to be the last and valid WII of ~Ram Nath, ~the
settlenent of 1955 cannot be ignored or brushed aside. It is
al so nobody’s case that the settlenent was not bonafide or
that it was not acted upon. For these reasons, it nust be,
and is,s held that Satyawati becane the absolute owner only
of the first floor of the Doctor’s Lane house - and not of
the whol e house.

THE PLEA OF LI M TATI ON:

The sale of the Doctor’'s Lane house in favour of
Def endant Nos.3,4 and 5 is dated March 4, 1971. The sale
deed was executed by the second defendant acting as the
General Power of Attorney of the first defendant. The sale
deed pertains to the entire house property, viz., No.5,
Doctors Lane, New Delhi. On the date of sale, Satyawati was
alive. She died on July 2, 1972. On the death of Satyawati,
her interest devol ved upon her four daughters (plaintiff and
Def endant Nos.6 to 8) and the son (first defendant) under
Section 15 of the H ndu Succession Act. The present suit was
instituted soon after the death of Satyawati. The plaintiff
clainmed partition and separate possession of her 1/5th share
in all the properties including the Doctor’s Lane house. The
suit was originally filed on the basis of plaintiff being in
joint possession along with other heirs of Ram Nath and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 22

Satyawati of all the suit properties including Doctor’s Lane
house. Later, however, the plaintiff applied for anendnent
of plaint adding the relief of possession insofar as the
Doctor’s Lane house is concerned. The amendnent was granted
on Decenber 6, 1983 with a direction that the said amendnent
shall be effective only fromthe date of the said order

The plea of limtation raised by the defendant-
appel | ant cannot be upheld for nore than one reason. The
reasons are the foll ow ng:

(a) Amng the issues franed in the suit, Issue No.5
pertains to the plea of limtation put forward by Defendant
Nos.2 to 5. The issue runs thus: "Wether the suit is within
time?" On this issue, the |earned Single Judge (Trial Judge)
recorded a finding in favour of the plaintiff. He found the
suit within limtation: The decision on the above issue was
not contested by the parties before the Division Bench. The
Di vi si on Bench has expressly recorded that "the decisions on
the above  issues (lssues 1, 2, 3, 4, 5 and 6) are not
contested by the parties in this appeal and, therefore, the
findings of  the learned Single Judge are hereby affirned".
Once this is so, it is not open to the third defendant-
appellant in these appeals to seek to re-agitate the said
plea. W cannot allow himto do so. A party who abandons a
particular plea at a particular stage cannot be allowed to
re-agitate in appeal

(b) The plea of Iimtation raised in Para (8) of the
defendant’s witten statenent was in the follow ng words:
"8. It is denied ‘that the suit of the plaintiff is within
limtation. The answering defendants and the predecessor-in-
interest, Rajender Nath, have been in any case in adverse
possessi on of the property in-suit since 1954". It is on the
basis of the said plea that |Issue No.5 aforenentioned was
framed. Now, |et us exani ne what does the said plea signify?
The plea has to be understood in the context of other pleas
raised in their witten statenents. The defendant’s case was
that the 1942 WIl is not true and that after the death of
Ram Nath, first defendant canme into possession of all the
properties including the Doctor’s . Lane house and was in
adverse possession thereof since 1954. The pl'ea of
[imtation was not based upon any other ground or fact. Once
it is held that (a) the 1942 WIIl is true, and (b) the
remai nder bequest vested in the first defendant on the death
of Ram Nath (as held by us herei nabove accepting the plea of
the appellant), the bottom gets knocked out of this plea. It
is also necessary to point out that there is noplea. in the
witten statenent that the adverse possession of the first
def endant comenced under and by virtue of  the 1955
settlenent. There is also no plea that the adverse
possessi on of the defendant conmmenced at any | ater point of
time. It is well settled that the plea of adverse possession
is not a pure question of law but a m xed question of fact
and law. It is also well established that the party pleading
adverse possession nust state with sufficient clarity as to
when his adverse possessi on commenced and the nature of its
possession. In this case, the defendant’s plea is that the
adver se possession of the predecessor-in-interest, i.e., the
first defendant, comenced in 1954. Once that plea falls to
ground, as held hereinabove, there is no alternate plea. To
repeat, the defendants have not suggested that their adverse
possessi on conmenced at any |ater point of tinme.

Sri Arun Modhan, |earned counsel for the appellant,
sought to contend that the adverse possession of Defendant
Nos.3 to 5 commenced wunder the 1955 settlement and in any
event with effect fromthe date of sale in their favour. In
the first instance, this was not the plea in the witten
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statenment and, therefore, we <cannot allow the |earned
counsel to raise such a plea for the first tine in these
appeal s, nore particularly in view of the fact that
Def endant Nos.3 to 5 did not contest the finding of the
| earned Single Judge on Issue No.5 as aforenentioned. Event
otherwise, we are of the opinion that there is no substance
inthis contention. So far as the 1955 settlenent is
concerned, there can be no question of adverse possession by
the first defendant comencing thereunder or fromits date.
Under the said settlenent, the first defendant was decl ared
to be the owner of the Doctor’s Lane house and Satyawati was
given the right of residence in the first floor thereof.
Once the first defendant is declared to be the owner of the
sai d property, there is no question of adverse possession by
him Yet another circunstance: Satyawati becane the absol ute
owner of the first floor by virtue of the operation of
Section 14 of the  H ndu Succession Act, as held by us
her ei nabove. There is no plea by the defendants that at any
poi nt of time after the conmencenent of the H ndu Succession
Act, the " first defendant dispossessed Satyawati and was in
possessi on of the first floor also.

Now, coming to the submission of Sri Arun Mhan that
the adverse possession comenced on the date of sale in
their favour, wviz., March 6, 1971, this again is not the
pl ea of the defendants. In any event, the sal e deed does not
expressly recite that possession of the house was delivered
by the first defendant to the purchasers at the tine of
execution of sale deed.* Further, plaintiff ‘has stated in
her deposition (See Page 47 of the Paper Book - Vol.Il) that
till three nonths before her death, Satyawati was living in
the house along with a nmmid  servant and her son. Nothing
wort hwhil e has been brought out in her cross-examnation to
doubt her testinobny on this aspect. W accept her statenent.

If so, the suit wll be within twelve years, even assum ng
that the suit is deemed to have been filed on Decenber 6,
1983, i.e., the date on - whi ch pl ai nt was anmended

i ncorporating the relief of possession

*Clause (3) of the sale deed, which is the clause touching
upon t he possession of the property sold, reads: "The Vendor
hereby convenants with the Vendees that the said prem ses
shall be quietly entered into and upon and hold and enjoyed
and the rents and profits received therefromby the Vendees
wi thout any interruption or disturbance by the Vendor or any
person claimng though or under himand, without any | awfu

di st urbance or i nterruption by and ot her per sons
whonsoever." C ause (7) [which is wongly numbered as cl ause
(4)] entitles the vendees to recover the rents due fromthe
tenants. At an earlier stage, the sale deed recites that "a
portion of the property" had been |eased out to Defendant
Nos.4 and 5 on a rent of Rs.300/-p.m But for these
recitals, there is no recital relevant to delivery of
possessi on.

[Satyawati died on July 2, 1972.] 1In this behalf, we my
nmention that the learned Trial Judge had franmed additiona

i ssues (See Page 46 of Vol.| Paper Book) with respect to the
validity and legality of this sale deed.

There is yet another way of |ooking at this issue.

We have found hereinabove that the first defendant
becanme full owner of Doctor’s Lane house on the death of Ram
Nath and that pursuant to the 1955 settlenent read wth
Section 14 of the H ndu Succession Act. Satyawati becane
full owner of the first floor of the house which nmeans that
both of themrenained as independent owners of ground and
first floors of the house respectively. Thereafter, when the
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entire house was sold to Defendant Nos.3 to 5 on March 4,
1971, their possession assunming for the sake of argunent
that they cane into possession of the house on the date of
sale - can be treated to be adverse to Satyawati. however,
the plaintiff who is found to be co-owner of the first floor
along with the first defendant (who passed his interest in
favour of Defendant Nos.3 to 5) filed the present suit
within twelve vyears of the date of the sale deed. She had
already joined Defendant Nos.3 to 5 as parties to the suit
and had brought in challenge the right of these defendants
to occupy the house by virtue of the sale deed in their
favour. The suit was filed for the relief of partition of
the co-ownership property on the basis of joint possession

So far as the first floor is concerned, it is covered by the
main relief in the suit which was prayed for within twelve
years fromthe date of the sale deed. Consequently, the suit
cannot be treatedas tine barred for the said relief of
partitioon which is being confirnmed by us.

In this -connection, we nmy enphasise that a person
pl eadi ng ‘adverse ~ possession-has no equities in his favour
Since he is trying to defeat the rights of the true owner,
it is for him to clearly plead and establish all the facts
necessary to establish his  adverse possession. For all the
above reasons, the plea of limtation put forward by the
appel l ant, or by Defendant Nos.2 to 5 as the case may, he is
rej ected.

So far as the plea of resunption of the plot (Doctor’s
Lane house) by the ' President of India and its re-grant to
Def endant Nos. 3 to. 5 is concerned, it is_ of little
consequence. The re-grant, if any, was in recognition and in
continuation of earlier grant. W have not been shown the
docunents relevant in this behalf nor any serious argunent
addressed on this score.

The result of the above discussion is that the sale
deed executed by the second defendant as the General Power
of Attorney of the first defendant” in favour of Defendant
Nos.3 to 5 nmust be held to be valid and effective insofar as
the ground floor of the house property conprised in No.b5,
Doctors Lane, New Delhi is concerned. (This is so because
the first defendant or his legal representatives have not
chosen to question or inpugn the said sale.) So far as the
first floor of the said Doctor’s Lane house is concerned, it
becanme the absolute property of Satyawati on the coming into
force of the H ndu Succession Act, 1956, i.e., by operation
of Section 14(1) of the said Act. On her death, the said
first floor devolved upon her son (first defendant) and four
daughters (plaintiff and Defendant Nos.6 to. 8)  in equa
shares under Section 15 of the H ndu Succession Act.
Def endant Nos.3 to 5 wll be entitled only to the  1/5th
share of the first defendant in the first floor. The
remaining 4/5th share in the first floor is allotted to
plaintiff and Defendant Nos.6 to 8, each 1/5th. The decree
passed by the Division Bench of the Delhi Hi gh Court is
nodi fied accordingly and is restricted to the first floor of
the house property conprised in No.5, Doctors Lane, New
Delhi. Al other directions given by the Division Bench in
respect of the Doctor’'s Lane house are affirmed but
restricted to the first floor thereof.

The appeals are allowed in part accordingly. No order
as to costs.




