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PETI TI ONER
AHVAD HAFI Z KHAN

Vs.

RESPONDENT:
MOHAMVAD HASAN KHAN

DATE OF JUDGVENT:
04/ 03/ 1963

BENCH

H DAYATULLAH, M
BENCH

H DAYATULLAH, M
GAJENDRAGADKAR, P. B.
SHAH, J.C.

Cl TATI ON:
1967 AIR 354 1964 SCR (2) 191

ACT:

Proprietary Right,  Abolition of--Cperation of enactnent-
--Validity-Cultivating rights in sir and khudkasht |and, if
and when protected against sale in execution of t he
decree--Madhya Pradesh Abolition of Proprietary Ri ghts
(Estates, Mahals, Alienated Lands) Act, 1950 (M P. 1 of
1951), ss. 43, 49.

HEADNOTE

One Mohd Yusuf, in execution of a noney decree against the
appel l ant, attached the appellant’s share in a village al ong
with sir and khudkasht | ands appurtenant thereto. Bef ore
the sale took place, the Madhya Pradesh Abolition of
Proprietary Rights (Estates, Mhals, Alienated Lands) Act,
1950 M P. 1 of 1951) was nade applicable to that area, and
the proprietary rights in the village vestedin the State.
On Cctober, 1951, the respondent purchased the sir khudkasht
fields in action sale and the appellant’s objection therein
havi ng been dism ssed, the sale was confirmed. On _appeal
the Additional District Judge set aside the sale and the
property was restored to the appellant. On further appeal
that order was reversed and the auction purchaser was again

put in possession of the property. The appellant then
applied to the executing Court objecting that there was no
jurisdiction to sell the fields. The objection of the
appel | ant was dismssed by the Cvil judge and his

successive appeals to the District judge and the High Court
also failed. On appeal by special leave, the appellant’s
main contention was that the cultivating rights in the sir
| ands could not be the subject matter of sale in execution
of the decree in view of s. 43 of the Abolition Act.

Held, that by the operation of the Abolition Act, the
proprietor ceases to be the proprietor of the estate or
vill age including the sir 1lands appurtenant to the
proprietorship. But the cultivating rights in the sir |ands
which were his hone. farmare saved to himand under s. 38
of the Abolition Act he becones a malik nmakbuza of these
fields. The Abolition Act having deprived the proprietors
of their property interest gives protection to them in
respect of their newrights in the homefarm which has becone
the mali k makbuza of the proprietor.
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The words of s. 43 are quite clear and the «cultivating
rights in the sir and Khudkash | and whi ch becane under the
192

Act the hone-farm of the proprietor are protected against
sal e except where those cultivating rights were the subject
of a nortgage or a charge created by the proprietor. That
condition did not exist in the present case and the sale,
therefore, nust be declared to be without jurisdiction and
ordered to be set aside.

CGovi nd Prasad v. Pawan Kumar, 1955 N. L. J. 678
di sti ngui shed.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION : Civil Appeal No. 293 of 1961
Appeal by special 1eave fromthe judgnment and order dated
December 24, 1959 of the Madhhya Pradesh Hi gh Court in M sc.
Second  Appeal No. 3 of 1959.
W S. Barlingay and A. G Ratnaparkhi, for the appellant.
Ganpat Rai, for the respondent.

1963. March 4. The judgnment of the Court was delivered by

H DAYATULLAH J. - One Mohd. Yusaf obtai ned a noney decree for
Rs. 1277/7/- against the appellant, Ahmad Hafiz Khan, on
January 14, 1950. In-execution of the decree Mhd. Yusaf
attached two annas and 5-7/45 pies share of the appellant in
Mouza Tumhari, Tahsil Sakti, District Bilaspur, alongwth
sir and khudkasht lands appurtenant thereto. The attachnent
was nade on September 28, 1950. - On March 31, 1951, before
the sale took place, the Madhya Pradesh Abolition of
Proprietary Rights (Estates, Mhals, Alienated Lands) Act,
1950 (M P. Act No. 1 of 1951) was nmde applicable to that
ar ea. In view of the provisions of the Abolition 'Act the
proprietary rights in the village vestedin the State.. Thus
far there is no dispute.
On Cctober 1, 1951, the fields under attachment were put to
sal e and were purchased by the
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respondent, Mohd. Hasan Khan. The appellant” filed an
application setting forth objections under Order 21 Rule 90
of the Code of Cvil Procedure but —the application was
di smssed and the sale was confirmed on February 1, 1952.
The judgnent-debtor appeal ed agai nst the order dismssing
the application and on May 1, 1952, the Additional ~District
judge, Bilaspur, set-aside the sale, and possession of the
property was restored to the appellant. On further appea
by the auction purchaser the order of the ~Additiona
District judge was reversed and the auction purchaser. was
put in possession of the property on April 16, 1955. Bot h
the appellant and the auction purchaser applied to the
executing court. The appel |l ant raised further “objection
whil e the auction purchaser asked for mesne profits under s.
144 of the Code of GCivil Procedure. W are concerned wth
the application of the appellant. The objection of the
appel | ant was dismssed by the Cvil judge and his
successive appeals to the District judge and the Hi gh Court
also failed. The judgnent of the High Court passed on
Decenmber 24, 1959, and the present appeal is filed against
that judgment with the special |leave of this Court. The
contention of the appellant is that the cultivating rights
in the sir lands could not be the subject matter of sale in
execution of the decree in view of s. 43 of the Abolition
Act . Thi s argunent was not accepted by the H gh Court and
it is contended that the decision of the H gh Court is
erroneous. In our opinion the contention rmust be sustained.
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Under the Central Provinces Tenancy Act, 1920, a
proprietor losing his right to occupy sir land, as a
proprietor became, fromthe date of such loss of right an
occupancy tenant of sir lands. This was provided by s. 49
of the Act which, in so far as relevant to the present
pur pose, read as follows :-

"49, (1) A proprietor, who tenporarily or
permanently | oses, whether under a decree or
194.
order of a GCivil Court or a transfer or
otherwise, his right to occupy his sir-Iand,
in whole or in part, as a proprietor, shall at
the date of such loss becone an occupancy
t enant of  such sir-land except in t he
fol | owi ng cases, -
(a) when a transfer of such sir-land is made
by him expressly agreeing to transfer his
right to cultivate such sir |and; or
(b) when such sir-land is sold in execution
of ,~ or forecl osed under a decree of a G vi
Court which expressly directs the sale or
foreclosure of  his right to cultivate such
sir-land."
(The ot her sub-sections are not rel evant)
The effect of the /'l oss of proprietorship by reason of the
Abolition Act is alnobst the sanme except that a newright is
created in the quondam proprietor in respect of his sir
| ands. On the passing of the proprietary interest to the
State what remmins to the proprietor is his cultivating
rights in the sir fields and the Abolition Act provides in
s. 4 (2) that the proprietor “"shall continue to retain the
possession of his............ hone-farm and". "Home- f ar ni'
is defined by s. 2 (g) (i) as "land recorded as 'sir and
khudkasht in the name of the proprietor in the annual papers
for the year 1948-49." Thus by the operation of the
Abolition Act, the proprietor ceases to be the proprietor of
the estate or village including the sir |ands appurtenant to
the proprietorship. But the cultivating rights in the sir
| ands which were his honme-farm are saved to himand under s.
38 of the Abolition Act he becones a malik makbuza of these
fields. The Abolition Act. having deprived the proprietors
of their proprietary interest gives sone protection to them
in respect of their newrights in the honme-farm which has
becone the Malik makbuza
195
of the proprietor. Section 43 of the Abolition Act provides
as follows
"Any | and which inmredi ately before the date of
vesting, was held in absolute occupancy or
occupancy right or recorded as Sir-I|and, 'shal
not be liable to attachment
sal e in
execution of a decree or order for t he
recovery of any debt incurred before the date
of vesting except where such debt was validly
secured by nortgage of or a charge on the
absol ute occupancy or occupancy land or the
cultivating right in the sir-land."
By this section attachment and sale of the cultivating right
in sir lands is barred unless there is a nortgage of or a
charge on, the cultivating rights. The section applies to
decrees in respect of debts prior to the vesting in the
State as in the case here.
In the present case the attachment was before, and the sale
after the date when the Abolition Act canme into force in

or
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this area. There was no nortgage of or charge on the
cultivating rights’ in Sir. The decree hol der Mhd. Yusaf
had only a noney decree and the attachnment cannot be said to
have created a charge on the attached property so as to make
it a secured debt within the latter part of s. 43. There
bei ng no secured debt and the cultivating rights not having
been nortgaged or charged there could be no sale of these
fields after the Abolition Act came into force. The sale
was, therefore, without jurisdiction, and thus ill egal

The learned single judge in the High Court relied upon a
Di vision Bench ruling of his own Court reported in Govind
Prasad v. Pawan Kumar (1), where it was held that after the
Abolition Act an attachment of the proprietary share in the
village including the Sir and khudkasht |ands appurtenant
thereto nade before the Abolition Act got transferred

(1) 1955 N. L. J. 678,
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to the hone-farm after the appointed date. It 1is argued
that if the attachment coul d subsist on the home-farm then
the home-farm could also be sold. In the ruling the

guestion —whether a sale of the cultivating rights in the
hone-farm coul d take place after the Abolition Act canme into
force was not considered at all. There the attachment had
been effected before the Abolition Act canme into force and
it was held that the attachnent must continue on the hone
farm It was not noticed that. the attachnent would be
useless if the sale could not take place and the attention
of the Bench does not appear to have been ‘drawn to the
provisions of s. 43 of the Abolition Act, otherwi se the
Bench would have nentioned it: 1n any event, the words of
s. 43 are quite clear and the cultivating rights in the sir
and khudkash | and whi ch became under the Act the home-farm
of the proprietor are protected against sale except. where
those cultivating rights were the subject of a nortgage or a
charge created by the proprietor. That condition does not
exist in the present case and the sale, therefore, nust be
declared to be without jurisdiction.and ordered to be set-
asi de.

We accordingly allow the appeal and set aside the sale in
respect of the sir lands appurtenant to the ~origina

proprietary share. The appellant shall be entitled to his
costs in this Court but costs incurred in the H gh Court  or
the Court bel ow shall be borne as incurred.

Appeal all owed.
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