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PETI TI ONER
CIl.T., UP.

Vs.

RESPONDENT:
BANKEY LAL VAIDYA (DEAD) BY L.R S.

DATE OF JUDGVENT21/01/1971

BENCH:
SHAH, J.C. (CJ)
BENCH:

SHAH, J.C. (CJ)
HEGDE, K.S.
GROVER A N.

ClI TATI ON
1971 AR 2270 1971 SCR. (3) 406

ACT:

Income tax Act, 1922, s. 12B(1) Partition of assets of a
firm on dissolution--Assets of firnms valued -Qutgoing -
partner paid value /'of his share-Wether transaction anounts
to sale resulting in capital gain

HEADNOTE:

The respondent who was the karta of his H ndu  undivided
famly entered into partnership with one Dto carry on the
busi ness of manufacturing and selling phar maceuti ca
products etc. On July 27, 1946 the partnership was
di ssol ved. The assets of the firmwhich included goodw I,
machi nery, furniture etc. were valued on the date of
di ssolution at Rs. 2,50,000 and the respondent was paid the
sum of Rs. 1,25,000 in lieu of his share and the business
together with the goodwi |l was taken over by D. The question
in incone-tax proceedi ngs was whether the transaction was
one of sale liable to capital gains tax under s. 12B(1) - of
the Income-tax Act. 1922. The assessing and appellate
authorities held against the respondent. The H gh Court in
reference, however, held in his favour. The revenue
appeal ed.

HELD : There was no clause in the partnership -agreenent
providing for the method of dissolution of the firmor for
winding up of its affairs. |In the course of dissolution the
assets of the firmnmay be valued and the assets divided
bet ween the partners according to their respective shares by
allotting the individual assets or paying noney value
equi valent thereof. This is a recognised nethod of | naking
up the accounts of the dissolved firm |In that case the
recei pt of nmoney by a partner is nothing but a receipt of
his share in the distributed assets of the firm The
respondent received the noney value of his share in the
assets of the firm he did not agree to sell, exchange on
transfer his share in the assets of the firm Payment  of
the ampbunt agreed to be paid to the respondent wunder the
arrangenent of his share was therefore not consequence of
any sal e, exchange or transfer of assets. [408 C E

James Anderson v. Commi ssioner of Incone-tax, Bonbay City,
39 I.T.R 123 and Commi ssi oner of |ncone-tax, Madhya Pradesh
and Nagpur & Bhandara v. Dewas Cine Corporation, 68 |.T.R
240, distingui shed.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1223 of 1967.
Appeal fromthe judgnent and decree dated March 5, 1964 of
the Allahabad Hi gh Court in Incone-tax Reference No. 71 of
1959.

S. K. Mtra, B. B. Ahuja, R N Sachthey and B. D. Sharnm,
for the appellant.

Ram Lal and A. T. M Sanpat, for the respondent.

The Judgrment of the Court was delivered by

Shah, C.J. The respondent who is the Karta of a Hindu Un-
divided Family entered on behalf of the famly into a
partnership with one  Devi Sharan Garg to carry on the
busi ness of

407

manuf act uri ng and selling pharmaceutical products and
literature relating thereto. On July 27, 1946 the
partnership was dissolved . The assets of the firm which

i ncl uded goodwi | I, Machinery, furniture, nedicines, library
and copyright in respect of certain publications were val ued
at the date of dissolution at Rs. 2,50,000/-. The

respondent was paid a sumof Rs. 1,25,000/- in lieu of his
share and the business together with the goodwill was taken
over by Devi Sharan Garg.

I n proceedi ngs for assessnent of the respondent for the year
1947-48 the Income-tax O ficer sought to bring an amount of
Rs. 70,000/- to tax as capital gains. The contention raised
by the respondent that no part of the ambunt of Rs.
1,25,000/received by the respondent represented capita

gains was rejected by the Incone-tax Oficer, Appellate
Assi st ant Conmi ssi oner and the | ncome-t ax Appel | ate
Tri bunal . The Tribunal however reduced the anpbunts capita

gai ns brought to tax to Rs. 65,000/-.~ The Tribunal referred
the follow ng question to the H gh-Court of Allahabad ' under
s. 66(1) of the Indian Incone-tax Act, 1922

"Whether on a true interpretation of sub-section (1) of
section 12-B of the Inconme-tax Act, the sumof Rs. 65, 000/-
has been correctly taxed as capital gains".

The Hi gh Court answered the question in the negative.
Against that order, with certificate granted by the High

Court, this appeal has been preferred.

Section 12-B(1), insofar as it is relevant provides

"The tax shall be payable by an assessee under the head
"Capital gains" in respect of any profits or gains arising
from the sale, exchange or transfer of a capital asset
effected after the 31st day of March 1946 . .. and. such
profits and gains shall be deened to be incone of the
previous year in which the sale, exchange or transfer took

pl ace

Provi ded. . .

Provi ded further. . .

Provi ded further t hat any transfer of capi tal
assets . . . . . . . . on the dissolution of a firmor other
association of persons............. shall not for the

purposes of this section, be treated as sale, exchange or
transfer of the capital assets;
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Liability to pay capital gains arises under S. 12-B(1) if
there be a sale, exchange or transfer of capital assets.
There was no sal e or exchange of his share in the capita
assets of the firmby the respondent to Shri Devi Sharan
Garg. Nor did he transfer his share in the capital assets.
The assets of the firmincluded the goodw ll, machinery,
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furniture, nedicines library and the copyright in respect of
certain publications. A large majority of the assets were
i ncapabl e of physical division, and the partners agreed that
the assets be taken over by Devi Sharan Garg at a val uation

and the respondent be paid his share of the value in npney.
Such an arrangenent, in our judgnent, anmounted to a
distribution of the assets of the firm on dissolution

There is no clause in the partnership agreenment providing
for the nethod of dissolution of the firmor for winding up
of its affairs. |In the course of dissolution the assets of
a firm my be valued and the assets divided between the
partners according to their respective shares by allotting
the individual assets or paying the noney val ue equival ent
t her eof . This is a recognized nethod of making up the
accounts of a dissolved firm |In that case the receipt of
noney by a partner i-'s nothing but a receipt of his share in
the distributed assets of the firm The respondent received
the noney value of his share in the assets of the firm he
did not agree to sell, exchange or transfer his share in the
assets of the firm Paynment of the amount agreed to be paid
to the -respondent under the arrangenent of his share was
therefore not in consequence of any sale exchange or
transfer of assets.

To persuade us to take a different view, reliance was placed
on behal f of the Revenue upon Janmes Anderson v. Conmi ssioner
of Inconme-tax Bonbay City(l). |In that case the assessee
held a power of attorney fromthe executor of a deceased
person, in the course of the administration of his estate.
He sold certain shares and securities belonging to the
deceased for distribution anong the |egatees. The excess
realized by sale was treated by the Inconme-tax Departnent as
Capital gains. The contention of the assessee that since
the sale of the shares and securities fell wthin the
purview of the third proviso to s.” 12-B-(1) it could not be
treated as a sale of capital assets within the neaning of s.
12-B(1) was rejected by this Court. This Court |/ observed

that the object of the third provisoto s. 12-B(1l), in
providing that "any distribution of capital assets under a
will" shall not be treated as sal e, exchange or transfer of

capital assets for the purpose of s. 12-B was that as |ong
as there was distribution of capital assets in specie and no
sale, there was no transfer for the purposes of that
section, but if, there was a sale of the capital assets and
profits or gains arose therefrom the liability to tax

(1) 39 I.T.R 123.
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arose, whether the sale was by the adm ni strator or executor
or a legatee, and that the expression "distribution of

capital assets" in the third proviso to s. 12-B(1l) / neant
di stribution in specie and not distribution of sal e
proceeds. That case has no application. There was no
distribution of capital assets between the |egatees : the

assessee had pursuant to the authority reserved to him from
the executor of the deceased person sold the shares  and
securities, and from the sale of shares and securities
capital gains resulted. |In the case in hand there is no
sal e and paynent of price, but paynment of the value of share
under an arrangenent for dissolution of the partnership and
distribution the assets. The rights of the parties were
adjusted by handing over to one of the partners the entire
assets and to the other partner the noney value of his
share. Such a transaction is not in our judgnent a sale,
exchange or transfer of assets of the firm

In Conmi ssioner of Inconme-tax, Madhya Pradesh, Nagpur &
Bhandara v. Dewas Cine Corporation(l) in dealing with the
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neani ng of the expressions "Sale" and "sold" as used in s.
(10) (2) (vii) of the Incone-tax Act, 1922, this Court
observed that the expression "sale" in its ordinary meaning
is atransfer of property for a price, and adjustnent of the
rights of the partners in a dissolved firmby allotnent of
its assets is not a transfer for a price. |In that case the
assets were distributed anobng the partners and it was
contended that the assets nust in | aw be deenmed to be sold
by the partners to the individual partners in consideration
of their respective shares, and the difference between the
witten-down val ue and the price realised should be included
in the total income of the partnership under the second
proviso to s. 10(2) (vii). This Court observed that a
partner may, it is true, in an action for dissolution insist
that the assets of the partnership be realised by sale of
its asset s, but ~property allotted to a famly in
satisfaction of his claimto his share, cannot be deenmed in
law to be sold to him

W therefore agree with the Hi gh Court that the question
referred miust be answered in the negative.

The appeal fails and is dismissed with costs.

G C Appea

di smi ssed.

(2) 68 1.T.R 240
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