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PETI TI ONER
WEST BENGAL HOUSI NG BOARD ETC.
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BRI JENDRA PRASAD GUPTA & ORS. ETC.
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K. RAMASWAMWY, D. P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
D. P. Wadhwa, J.

Speci al | eave granted.

These appeal s ‘are directed agai nst the judgnent dated
27th 29 March, 1996 of the Division Benchof the Calcutta
Hi gh Court setting aside the requisition and subsequent
acquisition of the certain pi ece of land under the
provi sions of the West Bengal Land (Requisition and
Acqui sition) Act, 1948 (PDS short ‘the Act’) as anmended
fromtime to time. The inpugned judgnment proceeded on the
basis (1) that there was no proper service of notice as
required under Section 3 of the Act and that (2) there was
no public purpose in requisitioning the |and.

Subject matter of the |land conprise in plot Nos. 444,
445 and 446 under Khatian Nos. 343, 256 and 135 respectively
in all neasuring 1.82 acres in Muza Mandal ganthi w thin the
l[imts of Rajarhat Police Station, Rajarhat Minicipality in
the district of 24 Parganas (North), Wst Bengal. This | and
bel onged to one Chandra Kala Parasranpuria and Ranjana
Kaushal and was recorded in their nanes ~in the revenue
Record of Rights. Respondents 1 and 6 to 18 (for short the
wit petitioners’) purchased this land in the year 1988 and
on or about February 15, 1990 they applied for mutation of
the land in their names. Even after purchase of the'land
they had paid rent of the land in the nane of Chandra Kal a
Parasranpuria and others, the original owners “and were
granted receipts in the names of the original owners. It is
stated that it was on September 7, 1995 that a certificate
of nmutation had been issued by the prescribed authority
under Section 50 of the Wst Bengal Land Reforns Act in
favour of the wit petitioners. Their nanes al so appeared in
the revised settlenent record where after they paid rent. W
are nentioning this fact as it was contended that the
application of the wit petitioners for nutation was
ultimately allowed. The wit petitionin the Hgh Court
itself came to be filed on March 27, 1995.

Before we exanmine as to how the land came to be
requi sitioned and then acquired under provisions of the Act,
we may set out the relevant provisions of law. Sections 3
and 4 of the Act read as under
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"Power to requisition :- (1) If the
State Governnent is of the opinion
that it is necessary so to do for
mai nt ai ni ng supplies and services
essential to the life of the
conmuni ty (or for i ncreasi ng
enpl oyment opportunities for the
peopl e by establishing commercia
estates and industrial estates in
different areas) or for providing
proper facilities for transport,
conmuni cati on, irrigation or
drai nage, or for the «creation of
better living conditions in rura
or urban areas,  not being an
i ndustrial or other areas excluded
by the State Gover nnment by a
notification in this behalf, by the
construction or reconstruction of
dwelling places in such areas (or
for purposes connected therewi th or
i ncidental thereto), the State
CGover nirent may, by or der in
witing, requisition any land and
may rmake such further orders as
appears to it to be necessary or
expedient in  connection wth the
requi sitioning:

Provided that  no land used for
purpose of religious worship or
used by an educati-onal or
charitable institution shall  be
requi sitioned under this section
(1A) A Collector of a district, (an
Additional District Magistrate -or

the First Land Acqui sition
Col | ector, Cal cutta) when
aut horised by the State Governnent
in this behalf, nmy exercise

within his jurisdiction the powers
conferred by sub-section (1).

(2) An order under sub-section (1)
shall be served in the prescribed
manner on the owner of the |and and
where the order relates to land in
occupation (of an occupier, not
being the owner of the land, also
on such occupi ed),

(3) If any person fails to comply
with an order nade under sub-
section (1) the Collector or any
person authorised by himin witing
inthis behalf shall execute the
order in such manner as he
consi ders expedi ent and may, -

(a) if heis a Magistrate, enforce
the delivery of possession of the
land in respect of which the order
has been made to hinself, or

(b) if he is not a Magistrate,
apply to a Magistrate or, in
Calcutta as defined in clause (11)
of Section 5 of the Calcutta
Muni ci pal Act, 1951, to the
Commi ssioner of Police, and such
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Magi strate or Comm ssioner, as the

case may be, shall enforce the
delivery of possession of such | and
to him'

"4. Acquisition of land - (1) Were
any land has been requisitioned
under Secti on 3, t he State
CGovernment may use or deal with
such land for any of the purpose
referred to in sub-section (1) of
Section 3 as may appear to it to be

expedi ent .
(1a) The State Gover nnment nay
acquire any | and requi sitioned

under Section 3 by publishing a
notice in the Oficial Gazette that
such land isrequired for-a public
purpose referredto in sub-section
(1) of Section 3.

(2) Were a notice as aforesaid is
publishedin the Oficial Gazette,

the requisitioned 1and -shall, on
and from the beginning of the day
on whi ch t he notice i s SO

publ i shed, vest absolutely in the

(State Covernment free from all

i ncunmbrances | and the period of

requi sition of such land shal

end. "

Rule 3 of the West ~Bengal Land (Requisition &
Acqui sition Rules, 1948 deals wth nanner of service of
orders and is an under

"3. Manner of Service of Oders -

An order under sub-section (1) or

section 3 shall be served on the

owner of the land and where  the

order relates to land in occupation

of an occupier not being the owner

of the land, also on such occupier

(a) by delivering or tendering -a

copy thereof, endorsed either by

the person authorised by the Act to

nmake the order or by the Collector,

to the person on whomthe order is

to be served or his agent, or

(b) by fixing a copy thereof on the

out er door of some concl usions part

of the house in which the person on

whomthe order is to be served

ordinarily resides or carriers on

busi ness or personally works for

gai n, or

(c) by sending the same to the

person on whomthe order is to be

served by regi stered post wth

acknow edgenent due, or

(d) by fixing a copy thereof in

some conscious part of the land to

which the order relates and also in

Some conspi cuous pl ace of the

office of the Collector."

When the wit petitioner was filed a learned single
Judge of the Hi gh Court directed mai ntenance of status quo.
By subsequent order it appears the interimorder in ternms of
prayer (d) of the wit petition was passed. An appeal was
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filed against that order before the Division Bench which
directed that "construction in question need not be stopped
and may be proceeded with subject to the decision of this
application without prejudice to the rights and contentions
of the parties in this application". Wen again matter was
pl aced before the Division Bench, counsel for the parties
agreed that keeping in viewthe wurgency of the matter the
entire wit applications be heard. As noted above, these
wit petitions were allowed by the D vision Bench by the
j udgrment dated 27/ 29th March, 1996. | npugned notice
requi sitioning the |Iand was quashed and direction was issued
to the State authorities to hand over vacant possession of
the land to the wit petitioners. Wst Bengal Housing Board,
State of West Bengal and ot hers and Bengal Peerl ess Housi ng
Devel opnent Conpany Ltd. have fil ed separate appeal s before
this Court.

Admttedly nanes of the wit petitioners were not
recorded in the Record of Rights by the prescribed authority
under Section 50 of the WB Land Reforns Act though the
purchase of - the 1and was nmade by the petitioners in 1988.
They had —applied for nutation of the land in their names on
February 15, 1990 and certificate of mutati on was granted by
the prescribed authority on September 7, 1995 rmuch after
when the |and had been acquired under Section 4 of the Act.
However, the Division Bench in the inpugned judgrment held
that even though the nanes of the wit petitioners had not
been recorded in the Record of Ri ghts, they wer e
nevertheless entitled to notice under Section 3(2) of the
Act, as by virtue of their purchasing the Iland from the
original owners they were owners of the “land and thus
entitled to notice. It was observed that the expression
"owner" occurring in the said section nust-be given the
meaning in which it is understood in common parlance and
that there was no warrant for inporting the provisions of
the WB Land Reforms Act in construing the said expression.
The Division Bench also observed that it was incunmbent upon
the authorities to make inquiries in order to ascertain who
were the owners and that the authorities nust be deenmed to
have constructive notice of the ownership of land by the
wit petitioners by reason of ~registration of their
respective sale deeds. It was thus held that non-service of
such notice on the wit petitioners rendered the whole
requisition order bad in law. The D vision Bench further
held that the purpose for which the requisition had been
nmade, was not a public purpose within the neaning of the Act
and that the circunstances of the case did not justify the
i nvocation of the provisions of the Act which was intended
for a special purpose and the exercise by the authorities of
the powers wunder the Act was in fact a col ourabl e exercise
or power. The Bench further held that the Act did not even
provide for the application of the principles of  natura
justice and its provisions being of drastic measure, had to
be strictly conplied which the authorities failed to do so.

The principal question that arises for consideration.is
if it were the wit petitioners who were entitled to notice
under Section 3(2) of the Act or that this provision stood
conplied by serving notice on the recorded owners of land in
the Record of Rights maintained under Section 50 of the WB
Land Reforns Act. We are of the view that the provisions of
service of notice stood conplied when notices were served on
the persons recorded as owners in the Record of R ghts
mai nt ai ned under Section 50 of the WB Land Refornms Act. W
are of the view that the provisions of service of notice
stood conplied when notices were served on the persons
recorded as owners in the Record of Rights. Record of Rights
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is a statutory docunent mmintained by the prescribed
authority under Section 50 of the Act and it is a notice to
the public at large as to who are the owners of the land in
the records of the authorities. That would be the reason as
to why wit petitioners thenselves applied for nutation of
the lands in their names in the year 1990 when in fact they
had purchased the sane in 1988. Under Section 3 of the West
Bengal Land Reforns Act, 1955, the Act overrides other |aws
if there is anything inconsistent with what is stated in the
Act. Section 50 of the Act provides for naintenance of the
record-of-rights by t he prescri bed aut hority by
i ncorporating therein the changes on account of nutation of
nanes as a result of transfer or inheritance or partition

exchange etc. Under sub-section (9) of Section 51A every

entry in the record-of-rights shall be presuned to be
correct, until it is proved that the entry in the record-of-
right is incorrect, proceedings for that, however, will have

to be nitiated under the Act ‘itself, Oherwise there s
every presunption _about the correctness of the record-of-
rights. As noted above nutation was effected in Septenber
1995. The Division Bench “has observed that the Collector
woul d have been aware of the pendency of the applications of
the wit petitionersfor nmutation of Ilands in their names
when the sanme were pending in his office. The Bench in
ef fect observed that it was a case where the right hand did
not know what the Ileft hand was doing. This observation
sounds goods, but' knowing the working of -the Governnent
offices it appears to have no place. O course, the
Col  ector could have asked for a report fromthe prescribed
authority concerned if -any application for mutation of the
land was pending with ~him But that would be expecting too
much from the Collector. It is no part of the duty of the
Collector to make a roving inquiry into-ownership ' of the
persons. W are of the opinion the requirenents of the | aw
were net when notices were served upon the recorded owners
as per Record of Rights. Again we do not think in a case

like the present one, it is for the Collector /'to nmake
enquiries from registration office to find out if the |and
had since been sold by the recorded owners.” In’ Wnky

Dilawari (Smt.) and another vs. Anritsar |nprovement Trust,
Anritsar (1996 11 SCC 644) (infra) this Court observed that
the public authorities were not expected to go on making
enquiries in the Sub-Registrar’'s office as to who woul d be
the owner of the property. The Collector in the present case
was thus justified inrelying on the official record being
the Record of Rights as to who were owners of the |and
sought to be requisitioned and prudence did not require any
further enquiry to be nade. W are therefore of the view
that notices were properly served under Section 3(2) of the
Act on the owners of the |and.

Before we further exanine the rival contentions, we nay
have a | ook as to how the |l and was requisitioned on April 2,
1992, acquired on July 22, 1994, transferred to the Housing
Board on Decenber 8, 1994 and finally placed at the di sposal
of the Bengal Peerless Devel opnent Conpany Ltd. If we refer
to the object of the Act, it will be see that it was enacted
to provide for the requisition and speedy acquisition of
land for certain purposes. It says:

"Whereas it is expedient to provide

for the requisition and speedy

acquisition of land for purposes of

mai nt ai ni ng supplies and services

essential to the life of the

comunity, increasing enpl oynent

opportunities for the people by
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est abl i shing commercial estates and

i ndustrial estates in different

areas, providing proper facilities

for transport, conmuni cati on

irrigation or drainage and creating

better living condition sin urban

or rural areas by the construction

or reconstruction of dwel | i ng

pl aces in such areas or for

purposes connected therewith and

i ncidental thereto:"

Wth reference to the object with which the Act was
enacted we nay now refer to the order under Section 3(1) of
the Act requisition the land. This can be extracted from
that order and it is as under

"Whereas in ny opinion it is

necessary for t he purpose of

constructi on of ~Housing Conpl ex by

Housing Development Govt. of WB

(Reg. Branch) naintaining supplies

and services essential to-the l'ife

of the community providing proper

facilities f or

transport/comuni cation/irrigation/

drai nage, viz. for the purpose of

better living condition in rural or

urban areas by construction or

reconstruction of dwelling places

to requi sition t he I and(s)

descri bed in t he schedul e

bel ow overl eaf . "

W nmay also note that the Act was a tenporary neasure
and its wvalidity had been extended fromtime to time. The
Anmendi ng Act, 1994 came into force on March 31, 1994, by
which the wvalidity of the Act ~was extended till March 31
1997 but the power of requisition of |and under Section 3 of
the Act had been omtted with effect fromApril 1, /1994. It
was however provided that such onission would not affect the
previous operation of the said section or anything duly done
thereunder and any reference to the said section in any
ot her provisions of the principal Act should be construed as
if the said section had not been omtted.  The Act ~ was
further amended on COctober 8, 1996 by providing certain
procedure for wardi ng conpensation etc. In any event these
two anendnments woul d have no application in the present case
i nasmuch as the notice of requisition under Section 3(1) of
the Act was issued on April 2, 1992 and gazette notification
for requisition of the |and was published on July 22, 1994.

It is submitted that the West Bengal Housing Board Act
(for short ‘the Housing Board Act’) was enacted on Cctober
13, 1972 with a view to solve the acute probl em of shortage
of housing, which called for greater and qui cker attention
M. CQupta, |earned senior counsel appearing for the Housing
Board submitted that it had not been possible for the State
to nake the desired expeditious progress in regard to the
construction of houses because of inadequate resources and
al so because of the prevailing rules and procedures which
was a time consum ng process. He said the Housi ng Board was
in a better position to undertake housing and allied
projects on a nuch |arger scale and would be able to secure
adequate funds by raising market Iloans or by obtaining
institutional finance, which a Governnent Departnent coul d
not do.

Again it would appear the Housing Board was al so unabl e
to meet the challenge of constructing nmore houses to
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alleviate the sufferings of the people both in urban and

rural areas. |n 1993 the West Bengal Housing Board Act was
amended and the concept of joint venture with private sector
was brought in. It wll be instructive to refer to the
Statement of Objects and Reasons which led to introduction
of the West Bengal Housing Board (Amendrment) Bill, 1993. It
is as under:

"1. It has been under t he

consi deration of t he State

CGovernment for some tinme past to
enmbark on joint venture to pronpote
housing activities on a |l arge scale
for different categories of people
havi ng different quantuns of incone
and particularly for Low |ncone
Group and M ddl e Incone G oup
people and to develop lands for
distribution to the general public
for t he purpose of bui | di ng
dwel'ling houses thereon. To tackle
the problem of hopel essness even in

a nodest way, it is, however,
necessary to build at | east 50,000
dwelling wunits in urban ar eas

during the next five years. The
Housing Departnent and the West
Bengal Housing Boar d are, of
course, doing their best within the
exi sting framework to make the
optinmum utilisation of their
organi sational capacity to build
the dwelling wunits as aforesaid.
But the dinension of the problemis
so large that it is not possible
for the Housing Departnment and the
West  Bengal Housi ng Boar d to
achi eve the target on their own.

2. In the circumstances as stated

above and after a carefu

considering of the matter, it has
ben decided to constitute, in the
public i nterest, j oi nt sect or

conpany or conpanies for being
entrusted with housing schenes for
expedi ti ous execution

3. It has also been decided that
the dues of the West Bengal Housing
Board from any individual, firm
conpany or association or body of
i ndi viduals, whether incorporated
or not, should be recovered as an
appears of land revenue in the

manner provi ded in the Benga
Publ i c Demands Recovery Act, 1913
(Ben. Act 111 of 1913).

4. The Bill has been franed wth

the above objects in view"

Under sub-section (12A) of Section 2 of the Amending
Act "new joint sector company" neans a joint sector conpany
fornmed and registered on or after the date of coming into
force of the Amendi ng Act, 1993. Under Section 27A power has
been conferred on the Housing Board constituted under the
Act to entrust existing of new joint sector conpany wth
housi ng schenmes. This section 27A is as under

"27A. Power to entrust existing, of
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housi ng schenme. -- Notwi thstanding

anything contained in this Act, the

Board may, if it considers PDS

necessary so to do in the public

interest and is s satisfied that an

exi sting, or new, joint sector

conpany is wlling to conply, or

has conmplied. with such terns and

conditions as the State Governnent

may think fit to inpose, entrust,

with the previous approval of the

State Governnent, any existing, or

new, joint sector conpany wth any

housi ng schene for execution, and

different existing, or new, joint

sect or conpani es may be SO

entrusted wth -different  housing

scheme for execution."

It nmay be noted that under the Housing Board Act,
Housi ng Board ~(or Board) ~has been —constituted which is a
body corporate having perpetual succession and a comopn sea
and may sue and be used in the corporate name and shall be
conpetent to acquire and hold property  both novable and
i movabl e, enter intocontract and do 'all thing necessary
for the purposes of /this Act. Under ~Section 17 of the
Housi ng Board Act powers and duties  of Board to undertake
housi ng schene have been prescribed.: Section 17, in so far
as it is relevant, is as under

"27A. Power to entrust existing or

new, joint sector conpany wth

housi ng schene. " Not wi t hst andi ng

anything contained in this Act, the

Board may, if it considers at

necessary so to do in the public

interest and is satisfied that an

exi sting, or new, joint (sector

conpany is wlling to conply, or

has conmpiled, wth such terns and

conditions as the State Governnent

may think fit to inpose, entrust,

with the previous approval of the

State Gover nrent any housi ng
schene for execution, and different
existing, or new, joint sector

conpani es may be so entrusted with

di fferent housi ng schenes f or

execution. "

It may be noted that under the Housing Board / Act,
Housi ng Board (or Board) has been constituted which is a
body corporate having perpetual succession and a comDpn sea
and may sue and be sued in the corporate name and shall be
conpetent to acquire and hold property both novable and
i movabl e, enter into contract and do all things necessary
for the purposes of this Act. Under Section 17 of the
Housi ng Board Act powers and duties of Board to undertake
housi ng schenes have been prescribed. Section 17. in so far
as it is relevant, is as under ;

"17. Powers and duties of Board to

undertake housing schenes, (1)

Subject to the provisions of this

Act. the Board may, fromtine to

time. incur expending and undert ake

wor ks for the framing and execution

of such housing schemes as it my
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consi der necessary and such housi ng

schenes may i ncl ude housi ng schenes

inrelation to lands and building

vested in or in the possession of

the State CGovernnent.

(2) The State Government rmay, on

such terms and conditions as it nmay

think fit to inmpose entrust to the

Board the framing and execution of

whet her provided for by this Act or

not and the Board shall thereupon

undertake the fram ng and execution

of such schene."

Section 18 specifies the matters which a housi ng schene
may provi de.

On Septenber 13.1993 a Menorandum of Under st andi ng was
drawn up between the Housing Board and the Peerless Genera
Fi nance & Investnment Co. Ltd., a public limted conpany
under the Conpanies Act, 1956 to pronote a joint sector
conpany. ‘and in accordance  thereto the Bengal Peerless
Housi ng Devel opnent Conpany Linited was incorporated as the
existing joint sector conpany wth 49.5% share-hol ding by
each of the Housing Board and the Peerl ess General Finance &
I nvestment Co. Ltd. and  one per cent by he State of West-
Bengal

By the order and notification dated July 22, 1994 made
under Section 4 of the Act, the State Governnent acquired
the aforesaid 1.82 acres of |and for construction of housing
conpl ex. The notification was duly published in the officia
gazette and on and fromthe said date the Iands vested
absolutely in the State Governnment under sub-section (2) of
Section 4 of the Act. By a subsequent notification dated
Decenmber 9, 1994 nade wunder Section 29 (1) of the Housing
Board Act the State Governnment transferred 11 acres of |and
whi ch included |and neasuring 1.82 acres, subject matter of
the present proceedings, to the Housing Board. Under Section
29(1) of the Housing Board Act,  the State Government 1is
enmpowered to transfer to the Housing Board all such assets
and liabilities of the State Governnent as if may decide so
to do which stand vested and transferred to the ~Housing
Board. On March 29, 1995 formal perm ssive possession of 11
acres of land which had now included 1.82 —acres of land
which had now included 1.82 acres of the land in question
was handed over to the new joint sector conpany, i.e., the
Bengal Peerl ess Housing Devel opnent Conpany Linmited by the
Housing Board to wundertake construction of the  housing
project with effect fromApril 3. 1995. As a matter of fact
the foundation stone for this housing project. which was
nanmed as "Anupama" was laid by the Chief Mnister of the
CGovernment of West Bengal on January 1, 1995. The housing
project was to be executed on 17 acres of |and which
included 11 acres of land aforenentioned. It is stated that
necessary work for the purpose of housing project in fact
started on the |and by the Bengal Peerless Housing
Devel opnent Conpany Ltd. on January 10, 1995

M. V.R Reddy the | earned Additional Solicitor Genera
who appeared for he State of West Bengal subnitted that the
State CGovernnent acquired a total area of 29.23 acres of
l and for the purpose of creating better living conditions in
rural and urban areas by construction or reconstruction of
dwelling units for the comunity. The |and vested in the
State CGovernment under Section 4 of the Act. He said 10.35
acres of land out of the land so acquired was released at
the request of the Mnistry of Urban Devel opment. Gover nnent
of India for the purpose of constructing Housing Project for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 21

Central Governnent Enployees Wl fare Oganisation. Qut of
remaining 18.99 acres of land subject matter of these
proceedi ngs, were handed over to the Housing Board by
different notifications under Section 29 of the Housing
Board Act on certain terms and conditions rel evant of which
woul d be : (1) the Iand hereby transferred shall be utilised
by the Housing Board solely for the purpose of houses and
(2) the Housing Board shall take all steps expeditiously for
sale of all houses/flats proposed to be built together with
the conmmon areas and facilities conprised on the area of
land so transferred to eligible persons either by outright
sale or on hire-ourchase basis at a price considered by the
Housi ng Board as fair and reasonabl e.

In supplenentary affidavit filed by t he Joi nt
Secretary, Housing Board, CGovernnent of West Bengal, it has
been stated as under

"I. The State Governnment duly held

negoti ati ons and - di scussions wth

different private sector conpanies

whi ch subm tted applications to the

Government for formation of Joint

sector conpanies in collaboration

with the West Bengal Housi ng Board.

On 3.9.93 State CGovernnent sel ected

4 private conpani es who wer e

willing to form joint sect or

conpanies in col laboration with

West Bengal Housing Board and out

of the said 4 private conpanies,

the Commttee appointed for the

sai d pur pose by the State

Covernment selected two conpanies

one of them being Peerless Genera

Fi nance and Investnment Co. Ltd, and

such sel ecti on was duly approved by

the State CGovernnent.

1. The joint sect or conpany
nanely Bengal Peer | ess Housi ng
Dev. Co. Ltd. is run by an

i ndependent Board of Directors. The
Board of Directors consist of 7
(seven) Directors out of which 4
(four) Directors (tw of themare
Ex- Secretari es, Housing Departnent,
Covt. of West Bengal and other two
are Ex-Conmi ssioners of Housi ng
Board, who are still the Board
menbers of West Bengal Housing
Board) are nonminated by the State
Governnent. The Chairnen of the
joint sector conpany is nom nated
by the State Government and thereby
the State Government nom nees are
inthe majority in the Board.

[1l. The said joint sector conpany
has the overall responsibility for
the construction and inpl enentation
of the housing project which shal
be within the policy frame work of
the Govt. of West Bengal. The

housi ng scheme shall be prepared
and executed as defined in the West
Bengal Housing Board Act. The

i mpl enentati on of the proj ect,
marketing and sale of the dwelling
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units will be done by the joint and
control of State of Wst Benga

Housi ng Board. The sane shall be
i mpl enented if and when required by
the Govt. of West Bengal and
Housi ng Board. Therefore, a joint
sector conpany has been constituted
in the name of Bengal Peerless
Housi ng Devel opnent Conpany
Limted, strictly to give effect to
the Government policy on serving
the public interest of providing
dwelling wunits to  people under
schemes to be fornul ated and
i mpl enented under ~the policy frane
work of the State Governnment of
West Bengal such schemes however
have to be inplenmented under the
overal | guidance and control of the
West' Bengal Housi ng Board.

V. ~The State Gover nent / West
Bengal Housing Board w1 have the
majority in the Board of Directors
of the Conpany. No  activities can
be carried on by he joint sector
conpany w t hout the approval of the
Government and w thout the consent
of the Governnent and w thout the
consent of the Governnent ~nom nee
Directors. The whole purpose of
joint sector conpany of —the joint
sector conpany is clearly for
effectuating the public interest of
providing dwelling acconmodat i on
for the honel ess peopl e. As al ready
i ndi cated, the substantial nunber
of dwelling wunits in the  project
the for the Lower Incone Goup and
M ddl e Income G oup. However, to
provi de subsidised housing to the
Lower and M ddle income groups the
joint sectors company has adopted a
suitable mx of housing of various
groups viz., LIG MG and H G so as
to nake the project economically
vi abl e.

The whole policy wth which the
joint sector conpany, the Benga

Peer | ess Housi ng Devel opnent
Conpany limted, has been
functioning and has intended to
function is not to nake nore than
nom nal profit.

V. LIG and MG dwelling wunits
constitute 73% of the total units
that are proposed to be constructed
apart from the additional |and
menti oned above which shows that
the preponderant object of the
schenes is to provide accomvdati on
to people belonging to the Lower
Income and M ddle Incone G oups at
very reasonabl e rates and such
rates are only possible because of
gross subsidy by sale of the units
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of HHG which constitutes only 27%
of the total project.

VI. It is submitted respectfully
that the housing scheme which is
now bei ng i mpl enent ed is

predom nantly and wholly for the
benefit of the comopn people and
preem nently for public purpose.
VII. Fromthe facts, it wll thus
clearly appear that the land for
whi ch t he pr oj ect is bei ng
constructed bel ongs to Wst Benga
Housi ng Board and the joint sector
conpany have been entrusted only to
i mpl enent the housing project of
the Govt. of West Bengal and such
work is being done as - per the
schenme framed under the West benga
Housing Board ~Act approved by the
West' Bengal Housi ng Board and under
the overall guidance and control of
the State Governnent/Housi ng Board.
Funds for the -construction have
been provided for by Peer| ess
General Finance and | nvest ment
Conpany Limted to the joint sector
conpany and al so recovered advances
fromthe prospective allottees by
dwelling units.. "The only financia
contribution of t he CGover nient
through Housing Board is to the
acquisition of equity shares of the
joint sector conpany to the extent
of Rs. 10.0 lacs."

The suppl ementary affidavit aforesaid al so sets out the
schene of the Housing project and al so the considerations

which were taken into account while framng
These may al so be set out as under :

"SCHEME OF THE HOUSI NG PRQIECT

l. The types of flats and the
sal e prices thereof have al so been
settled and or fixed by the West
Bengal Housing Board and the terns
of sale provide that escal ation of
sale price of the flat will not be
al | owed, even i f there are
addi ti onal expenditure as there in
fact has been. The project wll
conprise of 912 flats for the
peopl e of different income groups.
I1. The eligibility criteria for
allotment of flats to public in
general has also been stipulated
and or specified by the Wst Benga
Housi ng Board. The terns and
conditions as such are as follows

(a) One nenmber of the same fanmly
whi ch i ncl udes husband/ wi f e,
dependent parents and dependent
children can submit one application
only (b) one dwelling unit will be
allotted to one person of the
famly and (c) those person who
does not have any

the schene.
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house/flat/building plots of |and
in Calcutta Metropolitan area are
only eligible to apply for
allotment of flat.

[1l1. Procedure for all otment of
flats to the public in general has
al so been guided by the Wst Benga
Housi ng Board. Application for
allotrment of flats was invited from
the public after wide publication
in the newspaper. About 4353 nos,
of applications wer e recei ved
against 912 flats and thereafter a
lottery was held in a public place
under the gui dance and supervision
of West Bengal Housing Board where
Sri. K N Sinha. Mnister of State.
Sri.  Sailen Manna (Padnmashr ee)
al ongwi t h t he applicants wer e
present to witness the lottery.
Only t hose per sons who wer e
successful in the lottery were
allotted their respective flats. As
a matter of fact, the node of
allotment of / flats was entirely
based upon the lottery and neither
the Housing Board nor the State
CGovernment nor. 'the joint venture
conpany had any role to play in the
matter of al | ot ment of flats
according to their choice.

IV. In he said Housing conplex as
has been directed by the West
Bengal Housing Board the -joint
sector conpany will have toinstal
sewage treatnment plant and 33 KV
el ectrical sub-station with the
technical help of the Wst benga
State Electricity Board.

SCHEME WAS FRAMED TAKING I NTO
CONSI DERATI ON THE FOLLOW NG ASPECTS
l. At least 50%of the dwelling
units are to be planned for the Low
& Mddle |Incone Goup of people of
the society who are not in a
position to purchase any dwelling
unit wthin he urban area of
Calcutta from any other source
because of high price of such flats
which are beyond the reach of
conmon people. Accordingly, sale
price of the flats for the LIG &
MG dwelling units were fixed at a
rate as low as Rs.349.00 and Rs.
509. 00 per s.ft and nmarket study
reveal s t hat in no ot her
netropolis, even in Calcutta, flats
are provided at this rate when
market price of building materials
have gone high beyond expectation
In this schene 73% of such wunits
are planned for this section of
soci ety.

1. No price escalation shall be
charged and flats are to be handed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 21

over at a fixed price and wthin

t he schedul ed date.

I11. The prices of the flats are on

the plinth area as per Nationa

Buil ding Code and not on Super

built-up area

I'V. The construction work started

in January, 1995 and substantia

progress has been nmade so that al

the flats can be handed over to the

respective allottees on or before

1998 as prom sed.

It is respectfully submtted that

any schene to solve the housing

problem woul d pronmote a public

pur pose. Such a schene need not be

undertaken by the ~State ~directly

but may well be inpl enented under

t he supervi sion, contr ol and

gui dance of the State. Such purpose

may be —achieved also through a

j oi nt sect or conpany. It is

becom ng increasingly necessary to

i nduce private enterprise to co-

operate with /'the State Governnent

in particular sector of the econony

for providing relief as early as

possible. In ‘the context of Act 11

of 1948, the Hon’ ble H gh Court at

Calcutta has wuniformy taken this

view that the State can-invoke the

provision of Act Il of the 1948

where the State required to dea

with any of the purposes covered

under the said Act through some

ot her agency including a Conpany."

It was subnitted that any schene to solve the housing
problem would pronote a public purpose and that such a
schene need not be undertaken by the State directly but may
well be inmplemented wunder the supervision,~ control and
gui dance of the State and that such a purpose nmay  be
achieved also through a joint sector conmpany. M. Reddy
submitted that it was becomng increasingly necessary to
induce private enterprise to cooperate with the State
Government in particular sector of the economny for providing
relief as early as possible.

In this background it is difficult for us to accept the
subm ssions of the wit petitioners that the purpose. for
which the requisition had been made was not a public purpose
within the neaning of the Act or that the circunmstances of
the case did not justify the invocation of the provisions of
the Act or that the exercise of powers under that Act was a
col our abl e exerci se of power.

At this stage we may al so notice sone of the judgnents
cited at the bar.

In Sureshchanora C. Mehta vs. State of Karnataka and
QO hers (1994 Supp (2) SCC 511) Section 17 (5) of the
Bangal ore Devel opment Authority Act, 1976 was considered
whi ch provided that every person whose nane appeared in the
assessment list of the local authority or Iland revenue
recorded shall be served with a notice so that he coul d nake
necessary objection to the notification published under sub-
section (1) of Section 17 of that Act. Sub-section (5) of
Section 17 provided as under :

"During the thirty days next
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following the day on which such
notification is published in the
official Gazette t he Aut hority

shal |l serve a notice on every
person whose name appears in the
assessment | i st of the | oca

authority or in the land revenue

register as being primarily liable

to pay the property tax or |and

revenue assessnment on any buil ding

or land which is proposed to be

acquired in executing the schene or

inregard to which the authority

proposes to recover betternment tax

requiring such person to show cause

within thirty days formthe date of

the receipt of the notice why such

acquisition of the building or |and

and the recovery of betternment tax

shoul d not be nade."

The objection of the appellant in that case was that
since his nane was entered in the revenue record he had a
right to the notice. It appeared when notice wunder sub-
section (1) of Section 17 was issued the name of the
appel l ant was not 'found entered in the assessnent |ist of
the local authority or in the |and revenue register making
himprimarily responsible to pay |land revenue. The Court
observed that existence of the nane~ of such person in the
concerned record before publication of the 'notification
under Section 17(1) was a condition precedent and the
authority was not required to make a roving inquiry as to
who is the person entitled to a notice. The Court agreed
with the judgnment of the karnataka High Court rejecting the
contention of the appellant that the authority the
contention of he appellant that the authority had requisite
know edge as to who was the owner of the property in
gquestion and it held that sub-section (5), of Section 17
nmade it clear that notice was required to be served on the
person whose nane was found in the revenue register and who
was primarily responsible for the paynent - of the |I|and
revenue. The High Court had al so held that the know edge of
the authority by any other process could not be treated as
making it responsible for serving notice in terns of sub-
section (5) of Section 17 that the know edge of ownership or
interest in collateral proceedings was not the deciding
criteria. The Court had held that one who was responsible
for the paynment of |and revenue or property tax woul d al one
be entitled to the notice under Section 17 (5) of the Act.
The Calcutta H gh Court in the i mpugned j udgrent
di stinguished this j udgrment  of the Suprenme Court in
Sureshchanora C. Mehta's case on he ground that in‘that case
the law itself prescribed notice to be served on a person
whose nane was entered in the revenue record. But the
observations of the Supreme Court in that case that "the
authority is not required to nmake a roving inquiry as to who
is the person entitled to a notice" is quite apt and has to
be gi ven due wei ght and consi deration

In Wnky Dilawari (Snt.) and another vs. Anmritsar
| mprovenment Trust, Anritsar (1996 11 SCC 644) Section 38 of
the Punjab Town | nprovenent Act, 1922 envisaged issue of
notice of proposed acquisition of lamb. The section is as
under

"38, Notice of proposed acquisition

of land. -(1) During the thirty

days next following the first day
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on which nay notice is published
under Section 36 in respect of any
scheme under this Act the trust
shall serve a notice on -

(i) every person whom the trust
has reason to believe after due
enquiry to be the owner of any
i movabl e property which it is
proposed to acquire in executing
t he schene.

(ii) the occupier (who need not be
naned) or such premses is the
trust proposes to acquire in
executing the Schene.

(2) Such notice shall -

(a) state that the trust proposes
to acquire such property ~for the
pur poses of carrying out 'a schene
under this Act, and

(b) “require such person, if he
objects to such acquisition, to
state his reasons in witing within
a period of sixty days from the
service of the notice.

(3) Every such notice shall be
signed by, or by the order of the
chai rman. "

In that case the disputed property was a vacant site
and the appellant had purchased the sanme on January 24,
1985. Amritsar |Inprovenent Trust had framed a schene under
Section 36 of the Act which was given -due publicity and
objections invited. Thereafter proceedings were taken up for
acquisition of the |land proposed to be acquired under the
schene. The schene was approved by the Governnment on March
19, 1985. After the purchase was made by the appellant his
name was not nutated in the records of the Minicipality and
the question before the Suorene Court was whether the
failure to serve the notice on the appellant vitiated the
approved schenme. Facts are not quite clear fromthe judgnent
as to whomnotice had been served but one can safely assume
that in had been served on the person who was the erstwhile
owner of the property before it was purchased by the
appellant. The Court held that in these circunstances
failure to serve notice on the appellant did not vitiate the
approved schenme. The Court al so observed that the principle
that the registration of sale was constructive notice had no
application to such a situation. The court on the argunent
of he appellant that registration of a docunment in_ the
Ofice of the Sub-Registrar was a notice as envisaged under
the Registration Act, 1908 observed as under

"But the question is whether the

public authorities are expected to

go on neking enquiries in the Sub-

Registrar’s office as to who would

be the owner of the property?

Reasonabl e bel i ef , after due

enquiry, contenplated under Section

38 (1) (1) would envisage that the

persons who are reputed to be known

as owners of the imovabl e property

whi ch was proposed to be acquired

after the Schene was approved by

the Governnent, are the actua

owners of the property. It is now

settled law that public functions
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are to be discharged through its
officers and i f t here is
dereliction on their part in the
performance thereof and the public

i nconveni ence is enor nous, t he
Court al ways consi ders the
procedure to be directory. It has

al ways considered, by a catena of

deci si ons of his Court such a

procedure to be directory. If it

were a case where a reduced owner

whose nane has al ready been entered

in the nunicipal takes over a paid

the nmunicipal takes over a period

to the Minicipality or the Gam

Panchayat, as the case may be,

necessarily there would be scope

for the authorities to reasonably

bel i eve, after due enquiry, that he

woul'd be the owner. | f t hey

derelict in maki ng such necessarily

it my be held that its failure to

get the notice served on the owner,

who was believed to be the owner of

the property, for the proposed

acqui sition, vitiates t he

acqui sition nade under the Schedul e

read with Section 59 of the Act.

but if in a short interregnumthere

wer e successive sales and transfer

of the land, the public authorities

are not expected to go on naking

enquiries in the Sub-Registrar’s

office as to who woul d be the owner

of the immvable property proposed

to be acquired. The principle

proposed to be acqui r ed. The

principle notice has no

application to such a situation."

Constitutional wvalidity of ‘the  West~ Bengal Land
(Requisition and Acquisition) Act. 1948 was upheld by the
Supreme Court in S M Nandy & Os. vs. State of Wst Bengal
and Ors. (1971 3 SCR 791). The Court held as under

"W are, therefore, of the opinion

that it is difficult to hold that

restrictions inmposed by the PDS Act

are unreasonabl e. Fair conpensation

has been provi ded for

requi sitioning, whi ch is,

determ nable by a Cvil Court and

ultimately by the H gh Court or the

Supr ene Court, Regarding the

necessity for requisitioning it

must necessarily be left to the

State Government. It is true that

there is no express provision to

nake a representation against an

order of requisition but there is

no bar to a representation being

made after an order is served under

s. 3(2) of the Act."

In HD. Vora vs. State of Maharashtra and others. (AR
1984 SC 866) relying on the earlier judgnment of the Court in
State of Bombay vs. Bhanji Minji (1955 1 SCR 777: (AR 1955
SC 41) which was a case under the Bombay Land Requisition
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Act, 1948, the Court observed that it was not necessary that
the order of requisition nust explicitly set out the public
purpose for which it was nade and that the only requirenent
of the law was that the requisitioning nmust be nmade for a
public purpose and that so long as there was a public
purpose for which an order of requisition was made, it woul d
be valid, irrespective of whether such public purpose was
recited in the order of requisition or not. But then the
State CGovernment has to show that the order of requisition
was made for a public purpose and that necessary facts
showi ng the public purpose for which the order of
requisition was made would have to be established by the
State Government fromits record to the satisfaction of the
Court. In that case the Court held that the order was not
made for public purpose and further that the requisition
could not be for an indefinite period. The Court was of the
view that the order of requisition even though valid ceased
to be wvalid and effective after the expiration of the
reasonabl e period of time but at. the same tinme the Court
observed that if was not necessary for it to decide what
period of —tinme mght be regarded as reasonable for the
continuance of an order of requisition in a given case
because ultimately the answer to that question case because
ultimately the answer to that question  mnust depend on the
facts and circunstances of each case. This judgment in our
viewis of no help to decide the issue now raised before us.

It is a matter of common know edge that there is acute
shortage of housing acconmodation both in rural and urban
areas of the country. Since |late the rural and urban areas
of the country. Since late the prices of “the real estate
have sky-rocketed nmking it ~beyond the reach of low incone
and mddle incone people. State has a duty to performto
give shelter to honeless people specially to people.in the
low incone group. In the present ~case State was unable to
nmeet this gigantic task. |In the background of shortage of
resources which the State has the |egislature enacted the
Housi ng Board Act and constituted the Housing Board to neal
the chal | enge. Housi ng Board Act was anended to bring in the
concept of joint venture in order to tag the resources of
the private sector. Thus, a joint feature came into being as
di sclosed in the supplenmentary affidavit of the State as to
how the process of starting of joint venture had gone-into
and how the Board of Directors of the joint sector conpany
had been constituted and how the State and Housing Board
exercise control over this joint sector enterprise.

Sinply because there is an elenent of profit could not
make the whole scheme illegal. A private entrepreneur wll
certainly look to some profit but to see that the profit
notive does not lead to exploitation even of the rich and
that the houses are available to the poor people and to
m ddl e cl ass people at noninal o affordable prices, or even
on no profit no |oss basis, the Housing Board exercises the
necessary control. It is certainly a public purpose to
provide houses to the conmunity especially to poor people
for whom the prices are beyond their neans and they woul d
ot herwi se be never able to acquire a house.

What has been done in the present case is that the
profit earned on sale of flats of H G have been punped into
to subsidise the prices of the houses failing in LIG and in
this there would certainly be elenment of profit both for the
Housing Board as well as the private conpany in the joint
venture for selling flats of HG W fail to see how public
purpose is not being served in the present case.

Court nmust shake off its nyth that public purpose is
served only if the State, or the Housing Board or the joint
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sector conpany does not earn any profit. There cannot be any
better authority than the State or the statutory corporation
to supervise or nmonitor the functions of the joint venture
conpany. Courts will certainly step in if the public purpose
is sought to be frustrated.

In the present case Directors appointed by the Housing
Board/ State on the Board of Directors of he Joint Venture
Conpany would certainly see that no run away profit 1is
earned and that sale price of H G houses is guided by market
forces but there is no exploitation. Every section of the
soci ety needs protection from exploitation. It is however
not possible nor desirable to lay down any principle as to
how this to be done in a particul ar case.

In Reg. v. Hillingdon L.B.C, Ex p. Punl hofer
(H L (E)) (1986 1 AC 484) the court was considering the
power of the housing authority constituted under the Housing
(Horel ess Persons) -~ Act 1977 in refusing an application that
the applicants were neither honeless nor threatened with
hopel essness. The _applicants. A married couple, lived with
two young children in on room at a guest house where no
cooking or laundry facilities were available in the prenises
and no nmeals except breakfasts were provided. Subsequently
the housing authority reconsidered the application, but
havi ng taken into account the housing conditions prevailing
intheir area, they confirnmed their original decision. The
applicants applied for judicial review of the housing
authority’'s decision. Hodgson, J. granted the relief,
hol ding that the accommpdation to be avail able for a person
and his famly had to be appropriate to the needs of the
famly and that no reasonable housing authority could have
cone to the conclusion that the accommpdation in question
was appropriate. On appeal to the Court of Appeal by the
housi ng authority the same was allowed. Further appeal by
the applicants to the House of Lords was dismissed. The
foll owi ng observations of Lord Brightmn who spoke for the
Court woul d be rel evant

“"In the instant case, the bona

fides of the borough is not in

di spute. On the facts in evidence,

it is in nmy opinion plain that the

council were entitled to find that

the applicants were not honel ess

for the purposes of the Honeless

Persons Act because t hey had

accommdation within the ordinary

nmeani ng of that expression

My Lords, | and troubled at the

prolific use of challenging the

their functions under the Act of

1977. Parlianent intended the |oca

authority to be the judge of fact.

The Act abounds with the formula

when, or if, the housing authority

are satisfied as to this, or that,

or have reason to believe this, or

that. Although t he action or

inaction of a local authority is

clearly susceptible to judicia

revi ew where they have m sconstrued

the Act, or abused perversely, |

think that great restraint should

be exercised in giving leave to

process by judicial review The

plight of the honel ess is a

desperate one, and the plight of
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the applicants in the present case
conmands the deepest synpathy. But

it is not , in ny opi ni on,
appropriate that the renmedy of
j udi ci al review, whi ch is a
di scretionary renedy, shoul d be

made use of to nonitor the actions

of local authorities under the Act

save in the exceptional case. The

ground t he exerci se of an

adm ni strative discretion is abuse

of power - e.g. bad faith, a

m stake in construing the limts of

t he power , a procedur a

irregularity, or ~unreasonabl eness

in t he Wednesbury sense -

unr easonabl eness vergi ng on an

absurdity ;- see the speech of Lord

Scarman i'n Reg. Secretary of State

for " the Envi ronment, - Ex parte

Not ti-nghamshire County Counci

(1986) A.C. 240, 247-248. \Were the

exi stence or non-existence of a

fact is left to the judgnent and

di scretion of / a “public body and

that fact involves a broad spectrum

ranging from the obvious to the

debatable to 'the just conceivable,

it is the duty of the court to

| eave the decision of that fact to

the public body to whomParlianent

power save in a case where it is

obvi ous that the public body,

consciously or unconsciously, are

acting perversely."

In L. Chandra Kumar vs. Union of India (AR 1997 SC
1125) the Court held that power ( of judicial review over
| egislative action vested in the High Court under Article
226 and in the Supreme Court under Article 32 is-an integra
and essential feature of the Constitution, constituting part
of its basic structure. Ordinarily, therefore, the power of
the H gh Courts and Supreme Court to test the constitutiona
validity of legislations can never be ousted or excluded. No
doubt under the Constitution power of judicial review of the
action State or its authorities is unfettered but restraint
shoul d however be the hallmark of judicial review

The Courts normally do not interfere in the policy
matters of the State. If, however, the policy so formul ated
is against the mandate of the Constitution or any statutory
provision it can certainly be tested on the principles of
judicial review. Wen an act falls within the policy of the
State which has been fornulated for the benefit of the poor
and needy and which policy cannot be faulted, court should
stay its hands and need not examine the details mnutely
with a hands and need not exami ne the details mnutely with
a magnifying glass to find sone fault here and there
magni fying glass to find some fault here and there unless
there are allegations of nala-fides. An overall viewis to
be taken of the nmatter and this potent weapon of judicia
revi ew cannot be used indiscrimnately.

W find in the present back-drop the inability of the
State CGovernnent and the Housi ng Board to neet the chall enge
to achieve the target of even constructing 50,000 dwelling
units in wurban areas to tackle the acute problem of
honel essness for different categories of people particularly
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those falling in Lower Income Goup (LIG and Mddle | ncone
Goup (MG ; he State legislature anmending the Housing
Board Act and providing for incorporation of a joint sector
conpany for executing the housing scheme on the terns and
conditions to be approved by the State CGovernnent ;
sel ection of the private entrepreneur for incorporation of
the joint sector conmpany with the Housing Board ; the
Constitution of the Board of Directors of the joint sector
conpany ; the control of the Housing Board and the State
CGovernment over the joint sector conmpany to execute the
schene of the housing project ; control on the fixation of
precise of the flats to be constructed by the joint sector
conpany ; relevant factors taken into consideration for
execution of the housing project and all these to tackle the
urgent and growi ng need of providing shelter to the LIG and
M G people when it is not possible for these people to
acquire a house of their owmn ~with escalating real estate
prices ; it cannot be said that the public purpose is not
being served or the incorporation of the joint sector
conpany viz. Bengal Peerless Housing Devel opnent Conpany
Ltd. and the execution of the housing project "Anupam" by
this joint sector conpany, in the given circunmstances, on
the land in question  which is part of the bigger piece of
land is not in public interest. The Housing Board acts as
regulatory body and the State Governnent overseas the
housi ng project and has also inposed certain terns and
conditions. No wulterior purpose has been alleged and it
cannot be said that the power —exercised by the State
authorities are inany way arbitrary or irrational or there
is any abuse of power. Rather -the |egal comnpulsion of the
State and the Housing Board to get the housing project
executed through a joint sect or conpany is quite
under standable. W also find the inpugned action is within
the purview of law and is valid.

Accordingly, these appeals are allowed, judgment of the
Di vision Bench of the Calcutta Hi gh Court is set aside and
the wit petitions filed by the(respondents are di'sm ssed.
However, there will be no order as to costs.




