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ACT:

Banki ng Practice-lIrrevocable |etter of credit-Significance
of-1f Courts can interfere with comrercial = practice when
i nternational repercussions are involved.

HEADNOTE:
An Indian Firm (the appellant) entered into a contract
with a Russian Firm (the respondent) for supply of | certain
machi nery. In pursuance of the contract, the appellant
opened a confirned, irrevocable and divisible letter of
credit with a Bank in India for the entire value of the
equi prent . The respondent supplied all the nmachinery and
recei ved 25% of the noney payabl e under the letter of ‘credit
from the Bank. Thereafter, the appellant conplained that
the performance of the machinery was not efficient and filed
a suit seeking an injunction restraining the respondent from
realising the balance of anpunt payable under the letter of
credit. The parties, however, entered into an agreenent, by
which it was agreed that the appellant would withdraw the
suit, the respondent would not demand any paynent under the
letter of <credit for 6 nonths, the parties wuld try to
settle the dispute amcably during that period, "and if no
settlenment was reached the period would be extended by a
further period of 6 nmonths. The appellant withdrew its
suit, but before any settlement was arrived at the |Indian
rupee was deval ued, as a result of which the appellant had
to pay an additional sumfor the machinery suppli ed. There
was correspondence between the parties wherein the
respondent insisted upon the appellant opening an additiona
letter of credit. for the extra anount and the appellant
objected to such a course. The original dispute between the
parties was not amicably settled and when the extended tinmne
under the agreenent was about to expire, the appellant filed
a suit on the original side of the Hgh Court for
restraining the Bank and the respondent from taking any
st eps in pursuance of the letter of credit. A tenporary
injunction was also prayed for and it was granted, but the
order was reversed by the Appellate Bench of the H gh Court.
In appeal to this Court, on the question whether the
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order of tenporary injunction was sustai nabl e,

HELD: (1 ) An irrevocable letter of «credit has a
definite inplication. It is independent of and unqualified
by the contract of sale or other underlying transactions.
It is a nechanismof great inmportance in international trade
and any interference with that mechanismis bound to have
serious repercussions on the international trade of this
country. The autonony of an irrevocable letter of credit is
entitled to protection ’and except in very exceptiona
circunstances courts should not interfere with t hat
aut onony. [929 B--C, 931 G

Urquhart Lindsay and Co. Ltd. v. Eastern Bank Ltd.,
[1922] 1 K. B. 318; Hanereh Malas and Sons v. British |nex
I ndustries Ltd., [1958] 2 QB. 127 and Dulien Stee
Products |Inc. o/Washington v. Bankers Trust Co., Fed. Rep.
2nd Series, 298, p. 836, applied.

(2) The allegation of the appellant that the respondent
had no assets in this Country and therefore if the
respondent was al l owed to take away
921
the noney secured to it by the ‘letter of credit the
appel l ant could not effectively enforce its claim arising
from the breach of  the contract, was not nade in the
pl eadi ngs. Nor do the facts pleaded in the plaint anbunt to
a plea of fraud. [929 B; 931 H]

(3) It could not be contended that the letter of «credit
was not enforceable as the original contract was nodified by
the |later agreenent and subsequent- correspondence between
the parties. The contention was not taken either in the
plaint or in the Hgh Court. It is not a nere |ega
contention as it bears on-the intention of parties.
Further, a perusal of the entire correspondence between the
parties shows that in the absence of an amcabl e settlenent,
the parties continued to be bound by the original contract
subject only to extension of tine granted for payment of’
price. [932 B--D, F]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 2251 and
2252 of 1968.

Appeal s by special |eave fromthe judgnent 'and order
dated’ Cctober 9, 1968 of the Madras H gh Court in OS A
Nos. 26 and 27 of 1968 and Civil Appeals Nos. 2305 and 2306
of 1968.

Appeal s by special |eave fromthe judgnent ~and order
dated April 12, 1968 of the Mdras High Court in
Applications Nos. 1760 and 2455 of 1967 in C. S. No. 118 of
1967.

MC. Setalvad, V.P. Raman, D.N. Mshra and 1. B
Dadachanji for the appellant (in C As. Nos. 2251 and 2252 of
1968) and respondent No. 1 (in C As. 2305 and 2306 of 1968).

S. Mohan Kumaramangal am M K. Ramamurthi, Shyanmal a Pappu
and Vi neet Kumar, for respondent No. 1 (in C As. Nos. 2251
and 2252 of 1968) and the appellant (in C As. 2305 and 2306
of 1968).

Rameshwar Nat h and Mahi nder Narain, for respondent
No. 2 (in all the appeals).

The Judgrment of the Court was delivered by

Hegde, J. These are connected appeals. They arise from
Cvil Suit No. 118 of 1967 on the original side of the High
Court of Judicature at Madras. Herein the essential facts
are few and sinple though the question of law that arises
for decision is of considerable inmportance.
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The suit has been brought by Ms. Tarapore & Co., WMadras
(hereinafter referred to as the "Indian Firm). That firm
had taken up on contract the work of excavation of a cana
as a part the Farakka Barrage Project. In t hat
connection they entered into a contract with Ms. VO
Tractors Export, Mscow (which

922

will hereinafter be referred to as the "Russian Firn') for
the supply of construction machinery such as Scrapers and
Bul | dozers. I n pursuance of that contract, the Indian Firm

opened a confirned, irrevocable and divisible letter of
credit with the Bank of India, Limted for the entire value
of the -equiprment i.e., Rs. 66,09,372 in favour of the
Russian Firm negotiable through the Bank for Foreign Trade
of the US SR, Mscow Under the said letter of credit
the Bank of India was required to pay to the Russian Firm on
production of the docunents particularised in the letter
of credit alongwth the drafts.  One of the conditions of
the letter of credit was that 25 per cent of the anount
should " be paid on the presentation of the speci fied
docunent s-and the bal ance of 75 per cent to be paid one year
from the date of the first payment. The agreenent entered
into between the Bank of India and the Russian Firm under
the letter of credit was "subject to the Uniform Custons and
Practice for Docunent ary Credits (1962 Revi si on),
I nternational Chanber’ of Commerce Brochure No. 222". Article
3 of the brochure says that:

""An irrevocable credit i's a definite
undertaki ng on the part of an issuing bank and
constitutes the engagenent of that bank to the
beneficiary or, as the case may be, to the
beneficiary and bona fide holders of drafts
drawn and/or docunents presented thereunder
that the provisions for paynment, acceptance or
negotiation contained in the credit wll be
duly fulfilled, provided that all the termns
and conditions of the credit are /conplied
with.

An irrevocabl e credit may be advised to
a beneficiary through another —bank ~w thout
engagenment on the part of that other bank (the
advi sing bank), but when —an issuing -bank
aut hori ses another bank to confirm its
irrevocable credit and the latter does -so,
such confirmation constitutes a definite
undertaki ng on the part of the confirm ng bank
either that the provisions for  paynent or

acceptance wll be duly fulfilled or, in_the
case of a credit available by negotiation of
drafts, t hat the confirmng bank wil |

negotiate drafts w thout recourse to drawer.

Such undert aki ngs can neit her be
nodi fied nor cancelled w thout the agreenent
of all concerned.”

Article 8 of the brochure says:

“In the docunmentary credit operations
all parties concerned deal in docunents and
not in goods.

923

Payment , accept ance or negoti ati on
agai nst docunments whi ch appear on their face
to be in accordance with the terns and
conditions of a credit by a bank authorised to
do S0, bi nds the party gi vi ng the
authorisation to take up the docunments and
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rei mburse the bank which has effected the
paynment, acceptance or negotiation ...... "
The only other Article in that brochure which
is relevant for our present purpose is Art. 9
whi ch reads:

" Banks assune no liability or
responsibility for the form suf ficiency,
accuracy, genuineness, falsification or |ega
effect of any docunments, or for the genera
and/or particular conditions stipulated in the
docunents or superinposed thereon; nor do they
assune any liability or responsibility for the
descri pti on, quantity, wei ght, quality,
condi tion, packi ng, del i very, val ue or
exi stence of the goods represented thereby, or
for the good faith or acts and/or onissions,
sol vency, ~performance or standing of t he
consi gnor, the carriers or the insurers of the
goods-or any ot her person whonsoever."

On the 'strength of the aforenentioned. contract, t he
Russian Firm-supplied all" the nachinery it undertook to
supply, by about the end of Decenber 1965, which were duly
taken possession of by the'lndian Firmand put to work at

Farakka Barrage Project.” They are still in the possession
of the Indian Firm ~ After the machinery was wused for
sonetine, the Indian Firmconplained to the Russian Firm
that the performance of the machinery supplied by it was not

as efficient as represented at the time of entering into the
contract and consequently it had incurred and continues to
i ncur considerable |loss. In that connectionthere was some
correspondence between the Indian Firmand the Russian Firm

Thereafter the Indian Firminstituted asuit on the origina

side of the H gh Court of Madras seeking an injunction
restraining the Russian Firmfrom realizing the anmount
payabl e under the letter of credit. During the pendency of
that suit the parties arrived at an-agreenent on August 14,

1966 at Del hi (which shah be hereinafter referred to as the
Del hi agreenment). The portion of that agreement ‘which is
rel evant for our present purpose reads as foll ows:

"Tarapore & Co., Midras, agree to
withdraw inmediately the court case filed by
them agai nst ' Tractoro export™ Mscow, in - the
Madras Hi gh Court.

2. Imredi ately on Tarapore wthdraw ng
the case, V/O ’'Tractoro export' agree to
instruct the Bank for

924

Foreign Trade of the USSR in Mdscow, not to
demand any further paynent against L.C
established by Tarapore & Co., Madras, for a
period of six nonths from the due ‘dates in
the first instance. During this period bot h
the parties shall do theft best to reach an
am cable settlenent.

3. In case the settlenent between the
two parties is not conpleted within this
period of six nonths V/O Tractors export shal
further extend the period of paynent by
further peri od of six nonths f or t he
settlenent to be conpleted.

4. Tarapore & Co. (shall aut hori se
their Bank to keep the unpaid portions L.C
valid for the extended period as stated
above."

At this stage it may be nentioned that the Russian Firm had
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received from the Bank of India 25 per cent of the nopney
payable under the Iletter of credit very soon after it
supplied to the Indian Firmthe nmachi nery nentioned earlier
I n pursuance of the aforenmentioned agreenent the Indian Firm
withdrew the suit. Thereafter there were attenpts to settle
the dispute. In the nmeantine the |Indian Rupee was deval ued.
The contract between the Indian Firmand the Russian Firm
contains the following term
"Payment for the delivered goods shal
be made by the Buyers in Indian Rupee in
accordance with the Trade Agreenent between
the USSR and India dated. 10th June, 1963. Al
the prices are stated in Indian Rupees. ne
Indian Rupee . is equal to 0.186621 grammes of
pure gold. ILf the above gold content of
I ndi an -~ Rupee i s changed the, prices and the
amount of this Contract in Indian Rupee shal
be reval ued accordingly on the date of
changing the gold parity of the Indian Rupee."
This clause wll be hereinafter referred to as the ’'Cold
Clause’. In view of that clause, the price fixed for
machi nery supplied stood revised.. Consequently under the
contract the Indian Firmhad to pay to the Russian Firm an
addi ti onal sum of about rupees twenty six lacs. Accordingly
the bankers of the /Russian Firmcalled upon the Indian Firm
to open an additional letter of credit for paynent of the
extra price payable under the contract. ~ They also intinmated
the Indian Firmthat the extension of time for the paynent
of the price of the machinery supplied, agreed to at Del hi
will be given effect toonly after the Indian Firm arranges
for the additional letter of credit asked for. ~The Indian
Firm objected to this demand as per its letter of 20th
Septenber, 1966. The relevant portion of that letter reads:
925
"W are rather surprised to see this,
because, by our arrangenment dated the 14th
Aug., 1966, at New Del hi you had agreed to
give further tine for the paynents on the
wi t hdrawal of the Madras H gh Court case. That
was the only condition that was tal ked about
and incorporated in our witten agreement. If
you wll be good enough to refer to the
agreenment dated the 14th Aug., 196' 6, you w |1
find that we were obliged to wthdraw the
Madras suit pending tal ks of - settlenment and
i mediately on our withdrawing this suit, you
agreed to instruct your Bankers not-to demand
any further paynent wunder the (letter of

credit. There is absolutely no reference in
that agreenent to our having to open any
additional letter of credit in view of the
deval uati on of the Indian rupee ........ We

would therefore request you to imediately
i nstruct your Bankers in Mdscow. to advi se our
Bankers regarding the extension of tinme for
paynment under the letter of credit w thout any
reference to any additional letters of «credit
in view of devaluation .......... Mor eover,
when the entire question is open for am cable
settlenent between us, it is not possible to

determ ne what exactly will be the anount
payabl e and unl ess that amount is known, it is
not possible to open additional letters of

credit to gi ve ef f ect to the gol d
clause ............ "
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On Novenmber 1, 1966, the Russian Firmsent to the |Indian
Firm addendum No. 1 nodifying the original contract in
accordance with the gold clause. The |last clause of that
addendum recited that "all ,other terns and conditions are
as stated in the above nentioned contract" (origina
contract). The Indian Firmobjected to that addendum as wel |
as to the denmand for opening an additional letter of credit.
In that connection the Russian Firmwote a letter to the
I ndian Firmon Novenber 29, 1966. As considerable argunents
were advanced on the basis of that letter, we shall quote
the relevant portion of that letter :--
. We confirm that you have
signed with us the addendumNo. 1 to our
Contract No. 61/ Tarapore 220/ 65 dated the 2nd

Feb., 1965, at our request for the sole and
speci fi-c purpose of satisfying our bankers. W
confirmfurther that this addendumw |l not in

any manner prejudice the arrangenent we have
cone to in Delhi on the 14th August, 1966, and
is wthout prejudice to your clainms and points
of controversy regarding which we shall have
further discussions with a viewto reach an
am cabl e settlenent.
926
Under this addendum the conpany will
extend / the letter of credit for one year and
accept the drafts for the difference in value
of 57.5 per cent due to-deval uation. The fina
anmount. payable will" be in accordance with the
settlenent.”
Thereafter the Russian Firm appears to have drawn drafts on
the Indian Firmfor the excess anobunt payabl e under the gold
clause. For one reason or the other, no settlement as
contenpl ated by the Del hi agreement was reached. The |ndian
Firm conpl ai ned that the Russi-an Firmmnever nade any serious
attenpt to resolve the dispute whereas the Russian Firm
all eged that it found no substance in the conplaint nmade by
the Indian Firmas regards the nachinery supplied: In the
sui t as brought, as well as in these appeals t hat
controversy is not open for examination. Suffice it'to say
that the parties did not amicably settle the dispute .in
guesti on. VWen the extended tinme granted under the Del hi
agreement was about to cone to a close, the Indian Firm
instituted the suit fromwhich these appeals have arisen
In that suit the only substantive relief asked for is that
the Bank of India as well as the Russian Firm should be
restrained fromtaking any further steps in pursuance of the
letter of credit opened by the Indian Firmin favour of the
Russian Firm Therein tenporary injunctions were asked for
in the very ternms in which the permanent injunctions’ were

prayed for. At a subsequent stage a further injunction
restraining the Russian Firmfromenforcing its right | under
the gold clause was also prayed for. The Russian Firm

opposed those applications but the trial judge granted the
temporary injunctions asked for. The Russian Firm took up
the mtter in appeal to the Appellate Bench of that High
Court which reversed the order of the trial judge by its
Order dated October 9, 1968 but it certified that they are
fit cases for appeal to this Court. Wen the applications
in the appeals seeking interim orders cane up for
consideration by this Court the Russian Firm entered its
caveat. It not only opposed the interimreliefs prayed for,
it further challenged the validity of the certificates
granted by the H gh Court on the ground that the orders
appeal ed against are not final orders within the neaning of
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Art. 133 of the Constitution. Evidently as a matter of
abundant caution, the Indian Firmhad filed two separate
applications seeking special |eave to appeal against the
orders of the Appellate Bench of the Mdras H gh Court.
After heari ng the parties this Court revoked t he
certificates granted holding that the orders appeal ed
against are not final orders but at the sane time granted
special leave to the Indian Firmto appeal against the
orders of the Madras High Court. Civil Appeals Nos. 2051
and 2052 of 1968 are appeals filed by the Indian Firm

Bef ore the Appell ate Bench of the High Court of WMadras,
the Indian Firmhad objected to be maintainability of the

appeal s

927
filed by the Russian Firmon the ground that orders appeal ed
against are not judgments within the neaning of el. 15 of

the Letters Patent of the Madras H gh Court but that
obj ection had ~been overruled by the Appellate Bench
following the earlier decisions of that Hgh Court. That
contention ~was again raised in the appeals filed by the
Indian Firmin this Court. To obviate any difficulty the
Russian Firm applied to this Court for special leave to
appeal against the interimorders passed by the trial judge.
We al l owed those applications and consequently G vil Appeals
Nos. 2305 and 2306 of 1968 came to be filed.

In view of the appeals filed by the Russian Firmin this
Court against the interimorders made by the trial judge it
is not necessary to decide whether the appeals filed by the
Russi an Firm before. the Appellate Bench of the Madras High
Court were maintainable? On that question, judicial opinion
is. sharply divided as could be seen fromthe -decision of
this Court in Asrumati Debi v. Kumar Rupendra Deb Raj kot and
O's. (x) Hence we shall, confine our attention to the
guestion whether the tenporary injunctions issued by the
trial judge are sustainabl e?

The scope of an irrevocable letter of credit is
explained” thus in Halsbury's Laws of England (Vol. 34
par agraph 319 at p. 185):

"It is often made a condition of a
nercantile contract that the buyer shall pay
for the goods by means of a confirned credit,
and it is then the duty of the buyer to
procure Iris bank, known as the issuing or
originating bank, to issue an irrevocable
credit in favour of the seller by which the
bank undertakes to the seller, either directly
or through another bank in the seller’s
country known as the cor r espondent or
negoti ati ng bank, to accept drafts drawn /upon
it for the price of the goods, against  tender
by the seller of the shipping docunments. The
contractual relationship between the 'issuing
bank and the buyer is defined by the ternms of
the agreenment between them under which the
letter opening the credit is issued; and  as
bet ween the seller and the bank, the issue of
the credit duly notified to the seller creates
a new contractual nexus and renders the bank
directly liable to the seller to pay the
purchase price or to accept the bill of
exchange wupon tender of the docunments. The
contract thus created between the seller and
the bank is separate from although ancillary
to, the original contract between the buyer
and. the seller, by reason of the bank’s
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undertaking to the seller, which is absolute.
Thus the bank is not entitled to,
(1) [1953] S.C.R 1159. L6 Sup. Cl/69-8.
928
rely upon terns of the contract between the
buyer and the seller which mght permt the
buyer to reject the :goods and to refuse
paynment therefore; and, conversely, the buyer
is not entitled to an injunction restraining
the seller fromdealing with the letter of
credit if the goods are defective."
Chalners on "Bills of Exchange" explains the legal position
in these words:’
"The nmodern commercial credit serves to
i nterpose between a buyer and seller a third
per son of ~unquesti oned sol vency, al nost
i nvariably a banker of international repute;
the banker on the instructions of the buyer
issues the letter —of credit and t her eby
undertakes to act as paynmaster upon the seller
performing the conditions set out in it. A
letter of credit may be in any one of a nunber
of speci al i sed fornms and cont ai ns t he
under t'aki ng of the banker to honour all bills
of exchange drawn thereunder. It can hardly
be over-enphasised that-the banker 1is not
bound or entitled to honour -such bills of
exchange unless they, and such  accompanying
documents as may be required thereunder, are
in exact  conpliance with the ternms of the
credit. Such docunments nust be scrutinised
with neticul ous care, the maimde mnims non
curat |lex cannot be invoked where paynent is
made by later of credit. 1f the seller has
conplied with the ternms of the letter of
credit, however , there is an absol ute
ol i gation upon the banker to pay irrespective
of any di sputes there may be between the buyer
and the seller as to whether the goods are up
to contract or not:
Simlar are the views expressed in Practice and Law of
Banking by H P. Sheldon 'the Law of Bankers Conmercia
Credits" by HC GQutteridge "the Law Relating to Comrerci al
Letters of Credit" by A G Davis "the Law Relating to
Bankers’ Letters of Credit" by B.C. Mtra and in severa
other text books read to us by M. Mhan Kumaranmangal am
| earned Counsel for the Russian Firm The |egal position as
set out above was not controverted by M. MUC. Setal vad
| earned Counsel for the Indian Firm So far as the Bank of
India is concerned it admitted its liability to honour the
letter of credit and expressed its willingness to abide by
its terms. It took the same position before the H gh
The main grievance of the India Firmis that if the
Russian Firmis allowed to take away the noney secured to it
by the letter ’

929
of credit, it cannot effectively enforce its claim arising
from the breach of the contract it conplains of. It was

urged on its behalf that the Russian Firmhas no assets in
this country and therefore any decree that it may be able to
obtai n cannot be executed. Therefore, it was contended that
the trial court was justified in issuing the inpugned
orders. The al |l egation that Russian Firmhas no assets in
this country was not made in the pleadings. That apart in
the circumstances of this case that allegation has no
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rel evance. An irrevocable letter of credit has a definite
inmplication. It is a mechanism of great inportance in
international trade. Any interference with that nechanism
is bound to have serious repercussions on the internationa

trade of this country. Except wunder very excepti ona

circunmstances, the Courts should not interfere wth that
mechani sm

For our present purpose we shall assuneg, wi t hout
deciding, that the allegations made by the Indian Firm are
true. We shall further assune that the suit as brought is

mai nt ai nabl e t hough M. Kumaramangal am seriously chall enged
its maintainability. But yet, in our judgnment, the |earned
trial judge was not justifiedin law in granting the
temporary injunctions appealed against. Odinarily this
Court does not interfere with interimorders. But herein
[ egal principles of great inportance affecting internationa
trade are involved. |f the orders inpugned are allowed to
stand they are bound to have their repercussion on our
international trade

We have earlier referred to several well known treatises
on the subject: Now we shall proceed to consider the decided
eases bearing on the question-under consideration

A case somewhat siniliar to the one before us cane up
for consideration ‘before the Queens Bench Division in
Engl and in Hanzeh WMalas and Sons v. British | mex
I ndustries Ltd. (1) Therein the plaintiffs, a 10 Jordanian
firm contracted to purchase fromthe defendants, a British
firm a large quantity of reinforced steel rods, to be
delivered in two instal ments. Payment was to be effected by
opening in favour of the defendants of two confirned letters
of credit with the Mdland Bank Ltd., in, London,  one in’
respect of each instalnment. The letters of credit were duly
opened and the first was realized by the defendants on the
delivery of’ t, he first instalnment: The plaintiffs
conpl ai ned that that instal nent was defective and Sought an
injunction to bat the defendants fromrealizing the second
letter of credit. Donovan 1., the trial judge refused the
application. In appeal Jenkins, Sellers and Pearce /L.JJ.
confirmed the decision of the trial judge. 1In the course of
(1) [1958] 2 QB. 127
930

his judgnment Jenkins L.J. who spoke for the Court observed
t hus:
"W have been referred to a nunber of
authorities, and it seems to be plain enough
that the opening of a "confirmed letter of
credit constitutes a bargain. between t he
banker and the vendor of the 'goods, which
i nposes upon the banker an absol ute obligation
to pay, irrespective of any dispute there may
be between the parties as to whether ‘the goods
are up to contract or not. An el aborate
commercial system has been built up on the
footing that bankers’ confirmed credits are of
that character, and, in ny judgrent, it would
be wong for this Court in the present case to
interfere with that established practi ce.
There is this to be renenbered, too. A
vendor of goods selling against a confirmed
letter of credit is selling under the
assurance that nothing will prevent him from
receiving the price. That is of no nean
advantage when goods manufactured in one
country are being sold in another. It is,
furthernore, to be observed 'that vendors are
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often reselling goods bought from third
parties. When they are doing that, and when
they are being paid by a confirned letter of
credit, their practice is--and | think it was
followed by the defendants in this case--to
finance the paynents necessary to be made to
their suppliers against the letter of credit.
That system of financing these operations, as
| see it, would break down conpletely if a
di spute as between the vendor and t he
purchaser was to have effect of 'freezing,’ if
| may use that expression, the sumin respect
of which the letter of credit was opened."
In Uquhart Lindsay and Co. Ltd. v. Eastern Bank Ltd. (1)
the King’s Bench heldthat the refusal of the defendants
bank to take and pay for. the particular bills on
presentation of the ~proper- documents constituted a
repudi ation of ~the contract as a whole and that the
plaintiffs were entitled to danmages arising from such a
breach. It may be noted that in that case the price quoted
in the invoices was objected to by the buyer and he had
notified his objectionto the bank. But under the ternms of
the letter of credit the bank was required to make paynents.
on the basis of the invoices tendered by the seller. The
Court held that if the buyers had an enforceable claim that
adj ustrment nust be nade by way of refund by the seller and
not by way of retention by the buyer.
(1) [1922] 1 K B. 318.
931
Simlar opinions have been expressed by the Anerican
Courts, The |eading Anerican case on the subject is Dulien

Steel Products Inc., of Wshington v. Bankers Trust
Co.(1l). The facts of that case are as follows:
The plaintiffs,. Dulien Steel Products I nc., of

Washi ngton, contracted to sell steel scrap to the European
Iron and Steel Community. The transaction was put t hr ough
M s. Marco Polo Group Project, 'Ltd. who were entitled to
conmi ssion for arranging the transaction. For the paynent of
the commission to Mirco Polo, plaintiffs procured an
irrevocable letter of credit fromSeattle First ~Nationa

Bank. As desired by Marco Polo this letter of credit was
opened in favour of one Sica. The defendant - banker s
confirmed that letter of credit. The credit stipulated for
paynment against (1 ) a receipt of Sica for the amount of the
credit and (2 ) a notification of Seattle Bank to the
defendants that the plaintiffs had negotiated docunments
evidencing the shipment of the goods. Sica tendered the
stipulated recei pt and. Seattle Bank infornmed the defendants
t hat the Dulien had negotiated docunent ary drafts.
Meanwhi |l e after further negotiati ons between the plaintiffs
and the vendees the price of the goods sold was reduced and
consequently the conmm ssion payable to Marco Polo | stood
reduced but the defendants were not informed of this fact.
Only after notifying the defendants about the negotiation of
the drafts drawn under the contract of sale, the Seattle
Bank informed the defendants about the changes wunderlying
the transaction and asked themnot to pay Sica the ful

amount of the credit. The defendants were al so informed that
Sica was nerely a noni nee of Marco Polo and has no rights of
his own to the sumof the credit. Sica, however, clained
paynment of the full anmount of the credit. The defendants
asked further instructions from Seattle Bank but despite
Seattle Bank's instructions decided to conply with Sica's
request. After infornmng Seattle Bank of their intention

they paid Sica the full anmpunt of the credit. Plaintiffs
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thereupon brought an action in the District Court of New
York for the recovery of the noneys paid to Sica. The
action was disnissed by the trial court and that decision
was affirmed by the Court of Appeals. That deci sion
establishes the well known principle that the letter of
credit is independent of an unqualified by the contract of
sale or underlying transaction. The autonony, of an
irrevocable letter of, credit is entitled to protection. As
arule courts refrain frominterfering with that autonony.

A half hearted attenpt was made on behal f of the Indian
Firm to persuade us not to apply the principles noticed
above as in these appeals we are dealing with a conplaint
of fraud. The facts pleaded in the plaint do not anount to a
pl ea of fraud despite the
(1) Federal Reporter 2nd Series 298, p. 836.

932
assertions of the Indian Firmthat the Russian Firm was
gui l ty of fraud.

Evidently “with  a view to steer clear of the well
establ i shed | egal position M. Setalvad, |earned Counsel for
the Indian Finn urged that the letter of credit was no nore
enforceable as the original contract stood nodified as a
result of the Del'hi agreenent and t he Subsequent
correspondence between the parties., It was urged that
according to the nodified contract the Indian Firmis only
liable to pay the price that nay be settled between the
buyer and the seller. This contention has not been taken
either in the plaint or in the argunents before the tria
judge or before the Appellate Bench. It is taken for the
first time in this Court. This is not purely a |ega
contention. The contentionin question bears  on the
intention of the parties who entered into the agreenent. NO
one coul d have known the intention better than the plaintiff
who was a party to the contract. If there was such an
intention, the plaintiff would have certainly pleaded the
sarme. That apart, we are unable to accept the contention
t hat ei t her the Delhi agreenment or the subsequent
correspOndence between the parties nodified, the origina

contract. The Del hi agreenment merely provided that the
parties wll try and settle the dispute out of court, if
possi bl e. Muich was made of the letter witten, by the

Russian Firm to the Indian Firmon 29-11-1965 wherein as
seen earlier it was stated:

“"that the final amount payable will be in accordance
with the settlenment”.
This letter has to be read along with the other letters that
passed between the parties. If so read, it is clear that the
statement that the final paynment will be made inl accordance
with the settlenent is subject to the condition that the
parties are able ,to arrive at a settlenent. Qherwise the
parties continue to be bound by the original contract
subject to the extension of the time granted under the Del hi

agreement for the paynment of the price. As regards the
addi ti onal payment demanded by the Russian Firm thereis no
occasion for issuing any tenporary injunction. If the

Indian Firmdoes not conply with that demand the law wll
take its course. It is for that Firmto choose its course of
action.

In the result we allow Civil Appeals Nos. 2305 and 2306
of 1968 with costs of the appellant therein and set aside
the tenporary injunctions granted by the trial judge. The

ot her appeals are dismissed with no order as to costs. The
costs to be paid by the Indian Conpany.
V.P. S C.A. Nos. 2305 & 2306/68

al | oned.
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C. A.Nos. 2251 & 2252/68
di sm ssed.




