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PETI TI ONER
M S GIC | NDUSTRI ES LI M TED

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT: 04/ 03/ 1998

BENCH
SUJATA V. MANCHAR, D.P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Ms. Sujata V. Manohar, J.

Leave granted.

This appeal is against the judgnent and order dated
14th of COctober, 1996 of the High Court at Bonbay in G vi
Wit Petition No. 1938 of 1982.

The appel | ant is a manuf acturer of Cigarettes.
Cigarettes so nanufactured are liable to excise duty. It is
the case of the appellant that till August 1972 he filed his
price list on the basis of the price at which his goods were
sold by the sole distributor to whol esellers, the appellant
bei ng under an erroneous inpression that this was the price
to be considered for the val ue of the goods for the purposes
of excise duty. In August 1972, the appellant clained that
he discovered his mistake in not filing a price list on the
basis of the price charged by the appellant to his sole
distributor. Thereupon the appellant filed fresh pricelist
fromlst of Septenber, 1972 declaring the value of its
product as the price at which the product was sold by the
appellant to the distributors. The price list was approved.

In Septenber 1973, the appellant filed a price list in
whi ch he sought reduction of post-nmanufacturing expenses
fromthe wvalue of his product. This request was rejected by
the Assistant Collector of Central Excise. However, the
Central CGovernnent ultimately granted a refund in respect of
such post-manufacturing expenses but Ilimted the period of
refund to the period from28.9.1971 to 31.8.1972. Thus, in
respect of the change in assessing the value of the goods on
the basis of the price which the appellant had charged to
his distributors, as also in respect of the deduction of
post - manuf act uri ng expenses from such value, the appellant
was granted relief for the said period.

On 11th of August, 1975 the appellant filed Wit
Petition No.907 of 1975 before the Bonmbay H gh Court
claimng a refund of excise duty for the period 1.3.1965 to
31.8.1972 on the basis that excise duty should have been
levied on the basis of the value of their goods determ ned
(1) on the basis of the price at which the appellant sold
his product to his distributors and (2) the value of the
product so determ ned should be reduced by the anopunt of
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post - manuf acturing expenses. In the wit petition the
appel | ant excluded the period 28.9.1971 to 31.8.1972 for
whi ch the appellant had al ready received a favourabl e order
fromthe Central Government. A learned Single of the High
Court (Madon, J. as he then was), b y his order dated
23.11.1981 allowed the wit petition. He directed the
respondents i.e. the excise departnent to ascertain the
amount due to the petitioners by way of refund under both
t hese heads, by My, 10, 1982 and make paynment to the
petitioners within a period of three nonths or August 10,
1982 whi chever was earlier. The respondents preferred an
appeal - being Appeal No.382 of 1982 before the Division
Bench of the Hi gh Court which was dism ssed by the Division
Bench by its order dated 27.8.1982.

Pursuant to the directions given by the H gh Court in
its order of 23.11.1981 the Assistant Conmm ssioner passed
two orders in July 1982 cal cul ati ng the amount of refund due
and payable to the appellant. As per his first order which
calculated the refund for the said period (1.3.1965 to
27.9.1981 excluding the period for which refund had al ready
been received) in respect of the wvalue of the goods being
determined on the basis of the price charged by the
appel lant to his distributors, instead of the price charged
by the distributors to the whol esal ers, the refund
cal culated was Rs, 1,72,76,320.14. |In the second order
whi ch cal cul ated refund on the basis of the reduction in the
value of the goods by post-manufacturing  expenses, the
Assi stant Collector calculated refund for the said period at
Rs. 4,47,51,719.14. Under the second order, = he cal cul ated
post - manuf acturi ng expenses under three heads - (1) interest
and bank charges relating to post-manufacturing. expenses,
(2) advertisenment and publicity expenses, and (3) selling,
di stribution and marketing expenses. He -held that post-
manuf acturi ng expenses under all these  three heads were
deducti bl e from the assessable ~value for the purposes of
exci se, and thus cal cul ated the above refund.

Under the said order of the H gh Court dated 23rd of
Noverber, 1981, the anmounts so cal culated by the Assi stant
Conmi ssioner were to be paid on or before 10th of August,
1982. Since the anbunts were not paid, the appellant filed
Wit Petition No. 1938 on 17th of Septenber, 1982 in the
H gh Court for payment of Rs. 6, 20,28,059.98 (there is a
smal | discrepancy in the adding up of the said two anbunts)
together with interest.

On 21st of Septenber ,, 1982 the High Court admitted
the Wit Petition No. 1938 of 1982 and directed interim
refund of the said anount against bank guarantees to be
furni shed by the appellant. The H gh Court did not pass any
interimorder in respect of the appellant’s  claim for
interest but kept the question open at the stage of fina
di sposal . Pursuant to the interim order of  21st of
Septenber, 1982 the said anount of Rs. 6,20, 28,059.98 was
wi thdrawn by the appellant against bank guarantees which
were furnished on 1.11.1982. Cdearly the above order —was
passed in view of the order of the Hgh Court dated
23.11.1981 in Wit Petition No.907 of 1975, which was upheld
by the Division Bench

Fromthe order of the Division Bench dismissing the
appeal No. 398 of 1982 in Wit Petition No. 907 of 1975, the
respondents had preferred a Special Leave Petition to this
Court which was admitted. But no interim stay had been
grant ed.

When the appeal fromthe Division Bench's judgment and
order came up for hearing before this Court on 19.7.1995,
this Court passed an order therein in the light of a
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deci si on of this Court in Government of India vs.
MR F.Limted (1995 (77) ELT page 433). This Court said that
deduction in respect of freight and bank charges on
di scounting of bills will have to be considered in the Iight
of the decision in the case of CGovernnent of India vs.
MRF. Limted (Supra). It, therefore, remanded the nmatter
to the Assistant Collector of Central Excise for the purpose
of finalisation of the appellant’s claim under the said
head, nanely, freight and bank charges. The appeal was
accordi ngly di sposed of. This order has been subsequently
clarified on 28.2.1997 as not denying to the appellant,
clains which had already been allowed earlier, since these
were not the subject matter of this Court’s order
Therefore, this court should not be taken to have rejected
those claims. As a result of this order, the order dated
23.11.1981 in Wit Petition No.907 of 1975 was now repl aced
by the order of remand of this court dated 19. 7. 1995,
confined to exam nati on of the claimfor deduction regarding
freight and bank charges on bill discounting.

On 24.1.1996, in the light of the remand order of this
Court, in-original Wit Petition No. 907 of 1975, the Hi gh
Court, by an interimorder in"Wit Petition No. 1938 of 1982
(which was for recovery of the amounts due under the order
dated 23.11.1981 of the H gh Court), directed the appell ant
to return the anmount of Rs, 6,20,28,059.98 earlier wthdrawn
by it. This order,  /however, was set aside by this Court on
16. 8. 1996. Thereupon, in Septenber, 1996, the respondents
took out a regular notice of notion before the H gh Court in
Wit Petition No. 1938 of 1982 for the purpose of obtaining
an interim order for . the return of the said anbunt of Rs.
6, 20, 28,059.98. The notion was heard along with the nmain
Wit Petition 1938 of 1982. The H gh Court~ by its order
dated 14th of Cctober, 1996 dismi ssed the Wit Petition No.
1938 of 1982, vacated the interi morder passed on 21.9.1982
and directed the appellant to deposit the sum of Rs.
6. 20. 28,059. 98 together with interest at the rate of 12% per
annum from 1. 11. 1982. The present ‘appeal has been filed from
the above order of the Hgh Court. Pursuant to interim
orders passed in this Speci al - Leave Petition; t he
respondents have encashed bank guarantees gi ven by appel | ant
for Rs. 6,20,28,059.98 on 5.5.1997. The appel | ant -has not so
far deposited the interest amount as ordered by the High
Court.

Since Wit Petition No. 1938 of 1982 was for -the
purpose of recovery of anpunts granted to the appellant in
Wit Petition No.907 of 1975, the fate of that wit petition
determ ned the outcone of Wit Petition No. 1938 of 1982. By
the order of remand of this Court dated 19.7.1995 the entire
claimof the appellant for refund has not been renmanded for
reconsi deration. The remand is for considering only two
clainms, nanely, for freight and bank charges. - on bil
di scounting in the light of the judgment of this Court which
cane to be delivered only in My 1995 in the case of
CGovernment of India vs. MRF. Limted (Supra). However, on
11.7.1996 the Assistant Conm ssioner, examning the clains
on remand, rejected all clains of the appellant for refund
on the ground of the addition of Section 11B (1) and 11B (2)
in the Central Excises and Salt Act of 1944 by an anendnent
in 1991. An appeal from this order of the Assistant
Conmi ssi oner i s pending.

In the context of the anendnent nmade in the Centra
Excise and Salt Act of 1944, by virtue of the introduction
of Section 11B, the order for the return of Rs,
6, 20, 28, 059. 98 cannot be questi oned, although we shoul d not
be taken to have made any pronouncement on the question of
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applicability of Section 11B to the appellant’s clains in
the present case. The applicability of Section 11-B to the
appellant’s claim is the subject nmatter of the pending
departrental appeal and will be decided in accordance with
law and in the 1light of the decision of this Court in the
case of Mafatlal Industries Ltd. vs. Union of India (1997
(89) E.L.T. page 247 [S.C.]).

The appel l ant has, however, objected to the order
directing it to pay interest on this amunt at the rate of
12% per annumform 1.11.1982. On this date the appellant
contends that it was entitled, prima facie, to the anpunt,
as Section 11B had not been introduced in the Centra
Excises and Salt Act of  1944. The section came to be
i ntroduced by an anendnent. made in 1991 by the Centra
Exci ses and Custons Law (Anendnent) Act, 1991, which cane
into force on 19.9.1991

On nerit a part of the claimof the appellant for
refund under the head of post-nmanufacturing expenses becamne
unt enabl e i n sone aspects on account of a judgnment delivered
by this '‘Court in My, 1995 in the case of Governnent of
India vs. MRF. Limted (Supra). It was in the |ight of
the above judgment that” this Court in the wit petition
claimng refund, directed a remand by its order of 19th of
July, 1995.

Section 11AA /of the Central Excise and Salt Act, 1944
was added on 26th of My, 1995 by the Finance Act, 1995.
This section provides, inter alia, for interest on del ayed
paynment of duty. \Where a person chargeable wth duty
det erm ned under sub-section (2) of Section 11A fails to pay
such duty wthin three nonths from the date of such
determ nation, he shall  _pay, in addition to the duty,
interest at such rate not below 10% and not exceedi ng 30%
per annum as is for the time being fixed by the board on
such duty fromthe date inmediately after the expiry of the
said period of three nmonths till the date of paynent of such
duty. Prior to the insertion of Section 11AA there was no
specific provision in the Central 'Excises and Salt Act, 1944
under which the departnment could recover interest on del ayed
paynment of duty. But this Court had, in suitable 'cases,
directed paynent of interest. Two such decision have been
brought to our notice. |In the case of Kashyap Zip Ind vs.
Union of India & Ors. (1993 Supp. (3) SCC 493), the recovery
of disputed duty had been stayed by an interimorder of the
High Court in the wit petition. Wiile dismssing the wit
petition and revoking the Stay order, ~the H gh Court
directed the appellant to pay interest at 17.5% per annum
fromthe date of the order of Stay till recovery. This Court
reduced the rate of interest to 12%per annum and on the
facts and circunstances directed that this anpbunt should be
recovered from 1st of January, 1985 till paynent, this being
the year in which the matter was finally decided by this
Court as a result of which the wit petition came to be
di sm ssed by the H gh Court.

In the case of Star Paper MIIls Ltd. vs. Union of India
(1996 (83) E.L.T. page 18 [S.C.]), dealing with the paynent
of interest on demand which had been stayed, the Hi gh Court
had ordered paynment of conpound interest at 17.5% fromthe
date of the Stay order dated 22.5.1981. This Court reduced
the rate of interest to 12% per annumsinple interest and
ordered its paynent only from1.1.1984.

In the present case, the appellant’s subni ssion that he
shoul d not be asked to pay interest on the entire anount of
Rs. 6,20,28,059.98 has not inpressed us, looking to the
i ntervening changes in the law as a result of the insertion
of Section 11B and the decision of this Court in the case of
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Maf atl al I ndustries Ltd. vs. Union of India (Supra) and the
facts and circunstances of the case. The order directing the
appel lant to pay interest, however, is nodified as follows
inthe facts and circunstances of the present case set out
above. W, therefore, direct the appellant to pay interest
at the rate of 12% per annum on the said anmount of Rs. 6, 20,
28,059.98 from 1.10.1991 of 1.5.1997, the latter date being
the date when the entire principal anmount was recovered by
the respondents.

The appeal is, therefore, dismissed with the above
nodi fication in the High Court’s order




