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Vs.
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| NDUSTRI AL TRI BUNAL, DELH AND ANOCTHER
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GAJENDRAGADKAR, P.B. (QJ)
WANCHOO, K. N.

Cl TATI ON
1965 Al R 1503 1965 SCR (1) 998
ACT:
Industrial Disputes Act, 1947 (14 of 1947), s. 33(2)(b)-
Whet her actual paynent of wages necessary- Tender i f

sufficient-Executive instruction not nade part of Standing
Orders-Breach of such instruction whether punishabl e-Charge
not specifying standing orders etc., whether defective.

HEADNOTE:

H, a conductor in the enploy of the ~appellant wundertaking
was found in possession of sone used tickets which was
forbi dden by Instruction No. 12 issued under Standing O der
2. After enquiry into his conduct the charge was held proved
and on the recommendation of the Enquiry Oficer the Traffic
Manager proposed to dismiss him “As this occurred during
the pendency of an industrial dispute the undertaking by an
application sought the approval of the Tribunal "to the
proposed order of dismissal under s. 33 (2) (b) of the
Industrial Disputes Act, 1947. The Tribunal after hearing
both the parties declined to accord its approval. It held
that under Executive Instruction 12 no action coul d be taken
because this Instruction was not made a part of the Standing
Order and in the Standing Orders governing the conduct of
enpl oyees there was no provision that the possession of used
tickets amunted to m sconduct neriting dismssal. The
Tri bunal also held that there was no satisfactory proof that
one nonth’s wages were actually paid or could be treated as
havi ng been tendered prior to the comng into operation of
the order of dismissal on October 31, 1961, as required by
the proviso to s. 33(2) (b) of the Act.

HELD : (i) The Tribunal took too narrow a view of the
Standing Orders. By virtue of Standing Oder 2 t he
Executive Instructions were issued and they are a code of
principles and practice which every conductor has to follow
rightly and invariably, and there is a warning that a breach
of any Instruction would expose t he conduct or to
disciplinary action as laid dow in para 15(2) of the
Regul ati ons. Cl ause (in) of Standing Order 19 is
sufficiently w de to cover a breach of Instructions issued
under Standing Oder 2. if was charged for breach of
Executive Instruction 12 and this brought in the application
of Standing Oder 19(m read with Standing Oder 2 and
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par agraph 15(2) of the Regulation [1004 A-F]

(ii) The particulars in the charge were sufficient for if to
understand what he was charged with. The omssion to
mention the appropriate Standing Order or Regulations or
sections of the Act did not vitiate the charge and the
Tribunal was in error in holding it to be defective. [1004
G H

Laxm Devi Sugar MIIs v. Nand Kishore, [1956] S.C.R 916
and Lord Krishna Sugar MIls Ltd. v. Union of India. [1961]
1 S.C.R 39 held inapplicable.

(iii) The Tribunal was wong in holding that there was
no tender of wages. The proviso does not mean that the
wages for one nmonth should have been actually paid because
in many cases the enployer can only tender the anmount before
the dism ssal but cannot force the enployee to receive the
paynment before dism ssal becones effective. In the present
case tender having been made within tine there was no
failure to conply with's. 33(2)(b) in this respect. [1003 D

Bl
999

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 790 of 1963.
Appeal by special /leave fromthe Award dated April 20,
1.962, of the Industrial Tribunal Delhi in OQP. No. 97 of
1961 and Conplaint I.D. No. 305 of 1961, published in the
Del hi CGazette dated May 31, 1962

T. R Bhasin, for the appellant.

Gopal Singh, for respondent No. 2.

The Judgrment of the Court was delivered by

Hi dayatullah J. This appeal by special |eave arises from a
di spute between the Delhi Transport Undertaking and its
enpl oyee Shri Hari Chand, a former conductor of one of its
omi buses, now Assistant Traffic Inspector. By this appea
the Delhi Transport Undertaking(innpugns an award of the
Industrial Tribunal, Delhi dated April 20, 1962. The /facts
of the case are as follows: Hari Chand was a conductor on
omi bus No. 484 of route No. 21 on March 28, 1960. H s
omi bus was checked at Kashnmiri Gate and it was found that
he had on his person five used tickets of 5 nP. and six used
tickets of 10 nP. denominations. This was prohibited- by

cl. (12) of the Executive Instructions dealing wth the
duties of Conductors, and exposed a guilty conductor to the
penalty of dismissal. After enquiry into this conduct the

charge was held proved and on the reconmendation of the
Enquiry Oficer the Traffic Manager proposed to dismss. him
from Cctober 31, 1961. As this occurred during the pendency
of an industrial dispute the Undertaking by an application
dated Cctober 28, 1961 sought the approval of the " Tribuna
to the proposed order of dismssal under S. 33 (2) (b) of
the Industrial Disputes Act, 1947. It appears that a
menor andum was issued on Cctober 30, 1961 informng Hari
Chand of the order of dismssal and intinmating himthat  he
was to be paid one nonth’s wages as required by s. 33(2) (b)
of the Act and that he should report inmmediately to the
Accounts O ficer at the Head Ofice to receive the paynent

and to surrender his uniform badge, identity card etc.
Hari Chand either did not appear to receive paynent or when
he appeared he was not paid the anount. There is sone
di spute on this fact to which we shall refer presently. In

his turn he filed a conplaint under s. 33(A) of the Act on
Novermber 3, 1961 conplaining inter alia that his wages for
one month had not been paid. The same day his one nonth's
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wages were remtted to himby the Undertaking by Mney
Order. The conplaint of Hari Chand was di sm ssed by

L2Sup./ 65-2

1000

the Tribunal and as there is no appeal against that order we
need not refer to it. The Tribunal after hearing the
parties declined to accord its approval and dism ssed the
application. The Tribunal held that action under Executive
Instruction No. 12 could not be taken because this Executive
Instruction was not nade a part of, the Standing Order and
in the Standi ng Orders governing the conduct of enployees in
this Undertaking there was no provision that the possession
of used tickets amounted to m sconduct or an offence on the
part of the conductor. The Tribunal also held that there
was no satisfactory proof that one nonth's wages were
actually paid or could betreated as having been tendered
prior to the coming into operation of the order of dismssa

on October 31,1961, as required by s. 33 (2) (b) of the
Act . The Delhi Transport Undertaki ng questions both these
concl usi ons-and the appeal involves only these points.

To wunderstand the true legal position it is necessary to
refer to sone provisions of law under which the Delhi

Transport Authority, which was the sane as the present Del hi

Transport Undertaking, was established and under which the
Undert aki ng now /functi ons. The Del hi = Road Transport
Authority Act, 1950 canme into operation from March’ 27, 1950.
By that Act a statutory Corporation under the nane of the
Del hi Road Transport Authority was constituted. By s. 39 of
the Act it is provided that the Central Governnent may,
after consul tation with the  Authority gi ve gener a

i nstructions, i ncl udi ng directions rel ating to the
conditions of service and training of the enployees, their
wages and the reserves which the Authority mnust maintain
etc. Under s. 53, power to nmake regul ations is conferred on
the Authority for the administration of the affairs of the
Authority and for carrying out its-functions under the Act
and in particular for providing for the <conditions of
appoi ntnent and service of the servants of the ‘Authority
other than sonme Oficers speciality named. The Authority
made the D.R T.A (Conditions of Appointnent —and Service)
Regul ati ons, 1952, under the power conferred. Part Il  of
the Regulations lays down that all enployees of the
Aut hority shall perform such duties and carry out such func-
tions and exercise such powers as may be entrusted to them
by the Authority or the General Mnager- or ~an Oficer
authorised in this behalf subject to the provisions of the
Factories Act, the Mdtor Vehicles Act or any other Act or

law that my be applicable. Par agraph 15 of t hese
Regul ations inter alia provides as follows
1001

1 5. Conduct Discipline and Appeal -
(1) Conduct . - The Del hi Road Transport
Authority may fromtine to tine issue standing
orders governing the conduct of its enpl oyees.

A breach of these orders wll amunt to
m sconduct .

(2) Discipline.-(a) The following penalties
may, for msconduct or for a good and

sufficient reason be inposed upon an enpl oyee
of the Del hi Road Transport Authority

(vii) Dismssal fromthe service of the Delhi
Road Transport Authority.

Under the powers conferred by paragraph 15(1)
Standing Orders were framed. Standing Oder 2
provi des as foll ows: -
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"2. Duties of the Empl oyee --
(i) Al the enpl oyees of the Authority shal
perform such duties and carry out such
functions as may be entrusted to themby the
Authority or the General Manager or any ot her
aut horised officer of the Authority.
(i)
It is by virtue of this power that the
Executive Instructions were issued and one set
of instructions conmpiled in alittle booklet
is entitled Duti es of a Conduct or.
I nstruction No. 4, provides t hat each
conductor 'shall be given Rs. 10 in snal
change as bag noney every day and that the
conductor~ is prohibited from carrying any
private cash with himon duty and that if he
is required for sonme reason to carry sone cash
he should report this cash on his way bill and
get it countersigned by an official authorised
todo so. The- instruction goes on to say that
any cash found on his person during the hours
of duty which is not declared on his way bil
would be considered as belonging to t he
Aut hority. This is obviously a step to
prevent di shonesty in i.ssui ng tickets,
I nstruction No. 12, under which Hari Chand was
charged, then provides as follows
1002
"12. 'No ticket once issued is ever to be used
agai n, no _conductor shall pick up or have in
hi s possession any used ticket. Any conductor
found in possession of, or guilty of  issuing,
used ticket will be liable to dismssal and
even crimnal proceedi ngs against him?"
The charge franed agai nst Hari Chand contai ned three counts:
the first Was that he had wongly punched a ticket given to
a passenger; the second that he possessed’ a sumof 15 nP
which was not declared by himand which- he had earned
di shonestly; and lastly that on his person were used tickets
as already nentioned, in contravention of the provisions of
Executive Instruction No. 12 quoted here. Hari Chand
admtted the first count and denied the other two or that he
was in possession of the used tickets. The other two
charges were dropped and he was found guilty of contravening
the 12th instruction quoted above. W need not refer to the
evi dence which was led to establish that charge because we
have only to see whether the order refusing approval of his
di sm ssal was legal and proper. For this purpose we . nust
assune that the fact of possession of used tickets was
est abl i shed.
The first question is whether the application for  approva
-shoul d have been rejected because wages for one nonth were
not actually paid before the order of dism ssal as required
by the proviso tos. 3 3 (2) (b) of the Act. It appears to
us that Hari Chand did not purposely receive the wages
offered to him by the nenorandum informing him of his
dism ssal from service because he intended to neke a
conpl ai nt agai nst the Undertaking. He filed his conplaint
and it was dismissed. The anpbunt was offered to him on
Cct ober 30, 1961. The Tribunal found sone discrepancies in
the registers which created a doubt whether the nenorandum
was at all issued on the 30th. There is, however, no reason
to think that it was issued on the 31st. Hari Chand hinself
adnmitted that he was present in the office on the 30th to
receive payment but no one paid any attention to him Hi s
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contention was that he received the order on the 30th at 5
P.m after office hours. His sighature with date is on the
duplicate copy of the menmorandumkept in: the office as
receipt. The Tribunal was, therefore, wong in holding that
there was no tender of wages as required by s. 33 of the
Industrial Disputes Act. The fact is clearly proved because
the receipt to which we have referred is there to establish
it. The tender was thus nade on the 30th before the order of
di sm ssal came into force and the wages woul d have been paid
either on the 30th or the 31st had Hari Chand cared to
recei ve

1003
them In any event, the anmount was sent to him by noney
order immediately afterwards and the application for the
approval nmade three days prior to the date of disnissa
nmentioned the fact that the anmount was being paid to him
The proviso to s 33 (2) (b) on which reliance is placed
r eads

Provi ded that no such workmanshal | be di schar ged or
di sm ssed, unl ess he has beenpaid wages for one nonth and
an application has been nade by the enployer to the
authority before which the proceeding is pending for
approval of the action taken by the enpl oyer".
The proviso does not nmean that the wages for. one nonth
shoul d have been actually paid, because in many cases the
enpl oyer can only tender the anount before the dism ssal but
cannot force the enployee to receive the paynment. before
di sm ssal becones effective. 1In this case the tender was
definitely made before the order of  dismssal became
effective and the wages would certainly have been paid if
Hari Chand had asked for them There was no failure to
conply with the provision in this respect.
The Tribunal found the charge defective for various reasons.
It pointed out that Hari Chand was not tried for the
conmi ssion of any act of dishonesty or fraud as he had not
i ssued wused tickets to any passenger but for possession _of
used tickets and this charge was not sufficient to make  out
an act of msconduct for which the punishnent of disni ssal
could be inposed. The Tribunal seens to be affected by one
central fact, nanely, that Executive Instruction No. 12 was
not nade a part of the Standing O ders. In its  opinion
under paragraph 15 of the Regulations Standing Orders
governi ng the conduct of the enployees nmust first be issued,
bef ore a breach of any instruction could anount to
m sconduct. Standing Orders were issued under para 15(1) of
the Regulations and they stated that a breach would anount
to m sconduct and would meke an enployee liable to
di sci plinary action as stated in para 15(2) of t he
Regul ations but they did not lay dowmn the duties of the
conductor and they did not prohibit the possession of used
tickets. The Tribunal, therefore, held that the charge of
possessi on of used tickets was not puni shabl e under
1004
the Standing Oders and the punishnment of dism ssal could
not be approved.
In our opinion, the Tribunal has taken too narrow a view of
the Standing Orders. Standing Order No. 19 provides:

"19. CGeneral Provisions :-Wthout prejudice

to the provisions of the foregoing Standing

Orders, the follow ng acts of conmi ssion and
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om ssion shall be treated as m sconduct

(mAny other activity not specifically

covered above, but which is prima facie

detri nment al , to(the i nterests of t he

Organi sation. "
Standing Order 2, which was quoted earlier, also provides
that all enployees of the Authority shall perform such
duties and carry out such functions as may be entrusted to
them by the Authority or the General Manager or any other
aut hori sed officer of the Authority. By virtue of Standing
Order 2, the Executive Instructions were issued and they are
a code of principles and practice which every conductor has
to followrigidly and invariably and there is a warning that
a breach of any Instruction would expose the conductor to
disciplinary action as laid dow in para 15(2) of the
Regul ati ons. Cause (m of Standing Order 19, which has
been quoted above, is sufficiently wide to cover a breach of
Instructions issued under Standing Order 2. Hari Chand was
charged for breach of Executive Instruction No. 12 and this
brought i'n the application of Standing Order 19(m read with
St andi ng Order2 and paragraph 15(2) of the Regul ati ons.
M. Gopal Singh contended onthe authority of Laxm  Devi
Sugar MI1ls v, Nand Kishore Singh(l) and Lord Krishna Sugar
MIls Ltd., and Anr. v. The Union of India and Another(2)
that the charge could not be anplified by the inclusion of
a, reference to the Standing Orders 2 and 19 and Regul ation
15. These rulings have no application because here the
facts were quite sufficient to put Hari Chand on defence and
the omission to mention the appropriate Standing O der
Regul ati ons and the sections of the Act did not amunt to
such a flaw in the charge-as would nmke room for the
application of these rulings. No. additional fact was
necessary to be, stated and the particulars were sufficient
for Hari Chand to understand what he was charged with. In
our
(1)[1956] S.C.R 91l6.
(2) [1961] 1 S.C R 39.
1005
judgrment, the Tribunal was in error in holding that the
charge was defective. As a result it nust be held that the
Tri bunal was also wong in refusing to accord approval to
the di smssal under 33 (2) (b).
M. Gopal Singh contended that Hari Chand has now been
pronmoted and is working as Assistant Traffic I nspector —and
this shows that the Undertaking has confidence in his~ work
and that he has turned a new leaf. M. Bhasin on behalf of
the Undertaking, however, stated that in view of ‘the order
of the Tribunal the order of dism ssal was not given effect
to and Hari Chand earned these pronotions in due course. W
do not propose to enter into this controversy at all. /It is
not a matter which we can take into account in<-deciding
whet her the approval asked for as far back as October 28,
1961 was rightly refused. The appeal is, therefore, allowed
and setting aside the order of the Tribunal we grant
approval to the disnissal order which was to operate from
October 31, 1961." In the circunstances of the case we nmake
no order as to costs.
Appeal al | owed.
L2 Sup./65-2,500-18-11-65- G PF.
1




