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Cvil Procedure-Concurrent findings  of « fact-powers of
second appellate court-insufficiency of evidence, if a

ground for interference--Equity, if must yield to express
provisions of |aw Single Judge’'s decision-Gant of Specia
Leave-Constitution of India (1950), Art, 133 (3)- Code of
Cvil Procedure, 1908 (Act V of 1908), s. 100.

HEADNOTE
The appel |l ants’ father bought 35 years before the date of
the suit 40 acres of land fromone Krishnappa out  of his

| and neasuri ng 166 acres. After the pur chase the
appel | ant s’
674

father obtained possession and continued in -possession
during his life time. On his death tire appellant’s nother
as their guardian renmmined in possession until 1947. The
respondent obtained a nortgage decree agai nst Krishnappa and
i n pursuance of the decree brought tire property to sale and
at the court sale the respondent hinmself ])ought the
property in 1943. |In 1947 he managed to enter upon the |and
in suit -unlawfully. Thereupon the appellants filed the
present suit. The appellants’ case was that the nortgage
did not affect the appellants’ title to the property /which
had al ready been purchased by their father and therefore the
decree passed in the nortgage suit and the auction sale held
thereunder did not bind them They clained a decl aration of
their title and asked for a decree for possession and nesne
profits. The respondent denied that the appellants’ father
purchased the property fromKrishnappa and asserted that
they were cultivating the land as Krishnappa's tenants and
therefore the nortgage, the nortgage decree and the auction
sal e were bindi ng agai nst them

The trial Court on air exam nation of the docunmentary as

well as the oral evidence gave a finding in favour of the
appel lants both in resPect of their title and their
possessi on. Thereupon the respondent appealed to t he

District judge who concurred with the trial Judge in his
findings of fact and found that the appellants had proved
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both their title and their possession within 12 years before
the date of the suit. Neither in the trial Court nor in the
first appellate court any question of construction of any
docunent or any question of drawing an inference of I|aw
arose. The questions which arose were sinple questions of
fact.
Tire respondent appealed to the Hi gh Court and the appea
was heard by a single judge. Under the m sconception that a
judge is entitled in second appeal, to interfere with even
concurrent findings of fact of the courts below not only
where the said conclusions are based on no evidence but al so
where the said conclusions are based on evidence which the
High Court considers insufficient to support them , the
| earned single judge examned the whol e evidence and upset
the concurrent findings of fact given by tire courts bel ow
The appeal was allowed and the present appeal is by way of
special leave granted by this Court’ The main question
raised ~in the “appeal was whether the Hgh Court has
transgressed the lLimts prescribed by s. 100 Code of GCivi
Procedure in interfering in the concurrent findings of fact
given by the two courts below
Held that it has al ways been recognised that the sufficiency
or adequacy of evidence to support a finding of fact is a
675
matter for decision of the courts of facts and cannot be
agitated in second appeal
There is no jurisdiction to entertain a second appeal on the
ground of erroneous findings of fact however gross or in-
excusabl e the error nay seemto be.~ Wenever this Court is
satisfied that in dealing with-a second appeal the High
Court has, contravened the linmts prescribed by s. 100 Code
of Civil Procedure it becones the duty of this Court to
i ntervene and give effect to the said provisions.
The Hi gh Court cannot interfere with the concurrent findings
of fact on grounds of equity and justice because what is
administered in courts is justice according to law and
considerations of fair play and equity, however inportant
they may be, must yield to clear and express provisions of
the | aw.
Mussunmal Durga Choudrain v. Jawahir. Singh Choudhri,” (1890)
L. R 17 1. A 122, Deity Pattabhiramasiqgwanmy v. _S.
Hanymayya, A. | R 1959 S. C 57, and R Ranmachandra Ayyar
v. Ramalingam [1963] 3 S. C R 604 referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 376 of
1961.
Appeal by special |eave fromthe judgnent and decree  dated
March 5, 1959, of the Andhra Pradesh H gh Court, in Second
Appeal No. 545 of 1955.
M Raj agopal and K. R Chaudhuri, for the appellants.
A V. Viswanatha Sastri and B. K B. Nadu, for the
respondent .
1963. March 29. The judgnent of the Court was delivered by
GAJENDRAGADKAR J.-This appeal by special leave is directed
agai nst the decision of a |earned single judge of the High
Court of Andhra Pradesh in a second appeal preferred before
it by the respondent. There is no doubt that wunder
Art.133(3) of the Constitution, no appeal lies to this court
fromthe judgnent, decree, or final order of one Judge
676
of a High Court, and it has been the consistent practice of
this Court not to encourage applications for special |eave
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agai nst the decisions of the Hi gh Courts rendered in second
appeal s; but in cases where the petitioners for specia
| eave agai nst the second appellate judgnents delivered by a
single judge of the High Court are able to satisfy this
Court that in allowi ng a second appeal, the Hi gh Court has
interfered with questions of fact and has thus contravened
the limts prescribed by section 100 of the Code of GCivi
Procedure, it is not easy to reject their claimfor specia
| eave. As early as 1890 in the case of Missunmat Durga
Choudhrai n v. Jawahir Singh Choudhri, (1), the Privy Counci
enphatically declared that under s.584 of the earlier Code,
whi ch corresponds to s.100 of the present Code, there is no
jurisdiction to entertain a second appeal on the ground of
erroneous finding of fact, however gross or inexcusable the
error may seemto be; and they added a note of warning that
no Court in Indiahas power to add to, or enlarge, the
grounds specifiedin s.100. The appellants’ contention in
the present appeal is that this warning has been patently
di sregarded and in allow ng the respondent’s appeal against
them the “second appellate Court has interfered with
concurrent  findings of fact. That is the sole ground on
whi ch | eave has been granted to the appellants and on which
we propose to allow this appeal

The facts leading 'to the present appeal are not nmany and

they lie wthin a very narrow conpass. Survey No. 440-B
situated in Rakatla village originally bel onged to one Boya
Krishnappa and it nmeasured 166 acres. In the suit filed by

the appellants in the Court of Subordinate Judge, Anantapur
in 1951 (0. S. No. 72 of 1953), the appellants alleged that
40 acres out of the said | and had been purchased by their
father, Chinna Venkataranmanappa from Boya Kri shnappa about
35 years before the date of the suit for consideration.

(1) (1890) L. R 17 1. A 122.

677

After the sale took place, the appellants’ father obtained
possession of the property and continued in possession
during his lifetime. On his death, the appellants’ nother
acting as their guardian renmined in possession and
managenent of the said property until 1947. The appell ants’
famly had been paying the assessment for the land all the
time and had been in its possession in.an open and peacefu
manner until 1947.

It appears that the respondent had obtained a nortgage
decree in 0. S. No. 94/1940 agai nst Boya Krishnappa in
respect of the entire SurveyNo.440-B and inn pursuance of
the sai d nortgagedecree, brought the nortgaged property

to sale. At the court sale, the respondent purchased the
property hinself in about 1943, and thereafter [|iebegan

to obstruct the possession of the appellants.ln 1947,the
respondent managed to enter upon thel and in sui't
unlawfully and that gave rise to the present suit. The
cause of action for the suit is thus the wongful
di spossession of the appellants by the respondent by ‘about
1947. The appel | ants pl eaded that though Boya Krishnappa
may have included the suit property in the nortgage deed
executed by himin favour of the respondent on July 31
1929, the said nortgage did not affect the 'appellants’
title -to the property which had al ready been purchased by
their father fromthe said Krishnappa, and so, the decree
passed in the nortgage suit, and the auction sale held
thereunder did not bind them It is on these allegations
that the appellant clained a declaration of their title to
the suit property and asked for a decree for possession as
wel |l as nesne profits, past and future.

This claimwas resisted by the respondent. He denied that
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the appellants’ father had purchased the property from
Kri shnappa and that the assessnent for the land had ever
been paid by the

678

appel lants’ famly as owners. According to him t he
appel l ants had been cultivating the land in suit as tenants
of Boya Krishnappa, and so, the nortgage executed by
Krishnappt in his favour was bindi ng agai nst them and so was
the nortgage decree and the auction sale that followed it.
On these pleadings, the trial Court framed two substantive
i ssues. The first issue was whether the appellants were
entitled to the suit property and whether they were in
possession within 12 years prior to the date of the Suit,
and the second issue was whether the court sale set wup by
the respondent had taken place and was binding on the
appel | ant s. Both t hese issues were answered by the tria
judge in favour of the appellants. On the question about
the appellants’ title, the trial judge placed the burden on
the appel l'ants and noticed the fact that the appellants had
not produced any sal e-deed to evidence the transaction of
sal e, nor-had they produced a patta. He, however, examn ned
the other docunentary evidence adduced by appellants and
found that the said evidence satisfactorily proved both
their title and their possession within 12 years before the
date of the suit,; Exhibit A8 is certified copy of the
Changes Register of Rakatla village. This docunent showed
the nanmes of Boya Krishnappa and Venkatarananappa, the
father of the appellants as the Pattadars. After the death
of Venkat aramanappa a circle was put round his name and a
remark was made against it that since he had died, his sons,
the appellants Venkanna and Ramappa, minors represented by
their nother Lakshnmamma as their guardian, were registered
as Pattadars. According to the trial Judge, this entry nust
have been nade prior to 1926, because in 1926, 1927 and 1928
there were no further changes. Then the trial |judge
exam ned Ext. A-1 which showed that the Kul am Number of
440-B was nentioned as 210. A nunmber of cist receipts were
679

produced by the appellants (Exts. A2 to A5 and A-9'to A
35), and the trial Court cane to the conclusion that these
docunents showed that throughout the period, the cist .in
respect of the land in suit was paid by the appellants’
famly. In fact, the respondent clearly admtted that the
appel lants’ fanmly had been in possession of the land, but
he expl ai ned the sai d possession on the allegation that they
were the tenants of Boya Krishnappa. The revenue docunents
on which the appellants relied were sought to be expl ai ned
away by the respondent on the ground that the village
officers were his enemes and they had fabricated the / cist
receipts. These contentions were rejected by the /'tria
Court, and giving effect to the docunentary evidence, it
made a finding in favour of the appellants both in respect
of their title and their possession within 12 years fromthe
date of the suit. The fact that the appellants’ father’s
nanme was not shown in the diglot exhibit B-1, did not appear
material to the trial Court, because the said register was
published in 1927 and at the tine when it was prepared, the
i nformation about the transaction in favour of t he
appel l ant’ s father may not have reached the revenue
of ficers. It is true that the appellants had sought to
prove their possession of the |land by producing certain rent
notes all eged to have been executed in their favour by their
tenants (Exts. A-6, A-7, A-36 & A-37), but the trial Court
thought that these docunents could not be accepted as
sati sfactory or genui ne.
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The trial Court then considered one circunstance which was
agai nst the appellants and on which the respondent relied.
It appears that when the respondent put the nortgaged
properties to sale in execution of his nortgage decree
agai nst Krishnappa, a Conm ssioner was appointed to value
the crops standing in the land and in those proceedi ngs, the
appel | ants stood sureties for the crops at

680
the instance of Krishnappa. The respondent’s contention was
that crops were standing on the suit land and that the
appel lants would not offer to give security for the said
crops when the nortgagor Krishnappa was directed to furnish
security for the value of the crops on the | ands covered by
the nortgage if they had been the owners of a part of the
property. The trial Court was not inpressed by this
argunent because it was not satisfied that the circunstances
under which the said surety bond was executed clearly showed
that the appellants had furni shed security for any crops
standing on the land at present ' in suit. it clearly appears
from the Conm ssioner’s report then nade that crops were
standing on a small portion of the entire survey No. 445-B
The security bond was in English and there was nothing to
show that the surety offered by the appellants had anything
to do with any crop standing on their land. That is why the
trial Court was not prepared to attach any significance to
this circunmstances Since it found that the property bel onged
to the appellants’ famly either by transfer or by reason of
adverse possession, it held that the nortgage executed by
Krishnappa in favour. of the respondent and subsequent
proceedi ngs under the said nortgage did not affect the
appellant’s title. That is howthe Suit filed by the
appel | ants was decr eed.
The respondent challenged this decree by preferring an
appeal in the Court of the District judge at Anantapur. The
| earned District judge framed one conprehensive point for
determ nation and that was : whether the appellants had
proved title to and possession of the suit property wthin
12 years before the date of their suit. Both parts of/ this
issue were answered by himin favour of the -appellants.
Like the trial Court, he also noticed the fact that there
was no sal e-deed or patta on which the appellants relied,
but be considered the oral and docunentary evidence produced
by both the parties

681

and held that the trial judge was right in the findings
recorded by him In his opinion, "the entire evidence in
the case and the probabilities and circunstances made out by
uni mpeachabl e docunentary evi dence hel ped the appellants to
prove both their title and their possession within 12 years
before the date of the suit." Both the courts have noticed
the fact that the respondent hinmself had admtted that about
20 or 25 years ago, all the lands in the locality including
surevy No. 440-B were banjar, they were of no value and
peopl e were getting themfor the nere asking. 1In fact, the
nort gage deed executed in favour of the respondent supports
this admi ssion. The nortgage was in regard to 166 acres and
the amount advanced was Rs. 650/only. This aspect of the
matter has relevance in dealing with the question as to
whet her a regi stered document was necessary to convey title
to the appellants’ father in respect of the property in
suit.

It will thus be seen that the effect of the findings
concurrently recorded by the courts of fact is very clear
The property in suit when it was purchased was not shown to
be worth more than Rs. 100/- and so, it was not unlikely
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that a sale as alleged by the appellants may have taken
pl ace between their father and Krishnappa; but since the
evi dence about the said sale was not satisfactory, the two
courts considered their evidence about possession with a
view to decide whether they had established a possessory
title as claimed by them The possession of the |and was
admtted to be with the appellants’ famly for nore than the
statutory period and as such, it was open and continuous.
The plea of the respondent that the said possession was that
of a tenant was rejected, and so, the said possession in |aw
was adverse against the whole world. It was also clear that
the possession continued until 1947 which was within twelve
years before the date of the suit, These findings were based
on appreciation

682
of oral and docunentary evidence exanined in the [Iight of
the circumstances of the case and the probabilities. No

guestion of construction of any docunment arose, nor did any
guesti on of drawing an inference of law arise in this case.
The questions which 'arose were sinple questions of fact and
on them concurrent findings were recorded by the two courts.
Aggri eved by the decree passed in his appeal by the District
Court, the respondent noved the H gh Court under section 100
C. P. C, and his appear was heard by Sanjeeva Rao Nayudu J.
The | earned judge enphasi sed the fact that no sale deed had
been produced by the appellants to prove their title, and
t hen exami ned the docunmentary evidence on which they relied.
He was inclined to hold that Ext. ~A-8 had not been proved
at all and could not, therefore, be receive(] in evidence.
It has been fairly conceded by M. Sastri for the respondent
before us that this was plainly erroneous in |aw . The docu-
nment in question being a certified copy of a public docunent
need not have been proved by calling a witness. Besides, no
obj ection had been raised about the node of proof either in
the trial Court or in the District Court. The |earned judge
then exam ned the question as to whether the said docunent
was genui ne, and he thought that it was a doubtful document
and no weight could be attached to it. A simlar coment
was made by himin respect of the cist receipts on’ which
both the courts of fact had acted. In-his opinion, the said
docunents were al so not genuine and coul d not be accepted as
reliable. He then referred to the fact that the appellants
had offered security in proceedi ngs between the respondent
and his judgnent-debtor Boya Krishnappa, and held that the
said conduct destroyed the appellants’ case; and, he also
relied on the fact that the | easedeeds produced by the
appel | ants had been di sbelieved and that al so weakened their
case. It is on
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these considerations that the |learned judge set aside the
concurrent findings recorded by the courts below, - allowed
the second appeal preferred by the respondent and directed
that the appellants’ suit should be dismssed wth costs
t hr oughout . It is the validity of this decree which is
chal | enged before us by the appellants and the principa
ground on which the challenge rests is that in reversing
concurrent findings of fact recorded by the courts bel ow,
the | earned judge has clearly contravened the provisions of
s. 100 of the Code.
The question about the limts of the powers conferred on the
Hi gh Court in dealing with second appeals has been
consi dered by High Courts in India and by the Privy Counci
on several occasions. One of the earliest pronouncenments of
the Privy Council on this point is to be found in the case
of  Mst. Durga Choudhrain (1). In the case of Deity
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Pat t abhi r amaswam ' v. S. Hanymayya (2), this Court had
occasion to refer to the said decision of the Privy Counci
and it was constrained to observe that "notw thstandi ng such
clear and authoritative pronouncenments on the scope of the
provisions of s. 100, C P. C, sone |earned.judges of the
H gh Courts are disposing of second appeals as if they were
first appeals. This introduces, apart fromthe fact that
the H gh Court assunes and exercises a jurisdiction which it
does not possess, a ganbling elenent in litigation and
confusion in the mind of the litigant public." On this
ground, this Court set aside the second appellate decision
whi ch had been brought before it by the appellants.

In R Ramachandra Ayyar v. Ramalingam Chettiar (3), this
Court had occasion to revert to the sane subject once again
The true legal position in regard to the powers of the
second appellate Court under.s. 100 was once nore exam ned
and it was pointed out that the |earned judges of the

(1) (1890) L.R, 17 J. A 122. (2) A1.R 1959 S.C. 57.

(3) [1963] 3 S.C. R 604.
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Hi gh Courts should bear in mnd the caution and warning
pronounced by the Privy Council in the case of Mst. Dur ga

Chowdhrain’ (1) and should not interfere with findings of
fact.

It appears that /'the decision of this Court in Deity
Pat t abhi ramaswany (2), was in fact cited before the |earned
single judge, but he was inclined to take the view that sone
aspects of the provisions contained in s. 100 of the Code
had not been duly considered by this Court and so, he
thought that it was open to him to interfere with the
conclusions of the courts belowin the present appeal
According to the learned judge, it isopen to the second
appel late Court to interfere with the conclusions of fact
recorded by the District judge not only where the said
conclusions are based on no evidence, but also where the
said concl usi ons are based on evi dence which the Hgh Court
considers insufficient to support them In other words, the
| ear ned Judge seens to think that the adequacy or
sufficiency of evidence to sustain a conclusion of fact is a
matter of |aw which can be effectively raisedin a second
appeal In our opinion, this is clearly a m sconception of
the true legal position. The adm ssibility of evidence is
no doubt a point of law, but once it is shown that the
evidence on which courts of fact have acted was admi ssible
and relevant, it is not open to a party feeling  aggrieved-
by the findings recorded by the courts of fact to  contend
before the H gh Court in second appeal that  the said
evidence is not sufficient to justify the findings of  fact
in question. It has been always recognised that' the
sufficiency or adequacy of evidence to support a finding of
fact is a matter for decision of the court of facts and
cannot be agitated in a second appeal. Sonetimes, this
position is expressed by saying that like all questions of
fact, sufficiency or adequacy of evidence in support of a
case is also left to the jury for its verdict. Thi s
position has al ways been

(1) (1890) L.R 17 I.A 122

(2) [1963] 3 S.C. R 604.
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accepted w thout dissent and it can be stated wi thout any
doubt that it enunciates what can be properly characterised
as an elenentary proposition. Therefore, whenever this
Court is satisfied that in dealing with a second appeal, the
Hi gh Court has, either unwittingly and in a casual manner
or deliberately as in this case, contravened the Ilimts
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prescribed by s. 100, it becones the duty of this Court to
i ntervene and give effect to the said provisions. It nmay be

that in sone cases, the H gh Court dealing with the second
appeal is inclined to take the viewthat what it regards to
be justice or equity of the case has not been served by the
findings of fact recorded by courts of fact; but on such
occasi ons it is necessary to renenber that what is
adm nistered in courts is justice according to law and
considerations of fair play And equity however inportant
they may be, must yield to clear and express provisions of

the law. If in reaching its decisions in second appeals,
the H gh Court contravenes the express provisions of section
100, it would inevitably introduce in such decisions an

el ement of disconcerting unpredictability which is wusually
associated wth ganbling; and that is a reproach which
judicial process must constantly and scrupul ously endeavour
to avoid.

In theresult, the appeal is allowed, the decree passed by
the Hi gh Court is set aside and that of the District |udge
restored with costs throughout.

Appeal all owed.
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