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1. | have perused the judgment of ny |earned brother Hon'ble S.B
Sinha, J. in this case. The facts of the case have been narrated in the
judgrment of ny | earned brother and hence | amnot referring to them except
wher e necessary.

2. Wiile | entirely agree with ny learned brother that the conviction of
the appel |l ant under Section 302 and other provisions of |IPCinposed by the
Trial Court and Hi gh Court deserves to be upheld, | express ny inability
with nmy | earned brother that the death sentence inposed by the Trial Court
and confirmed by the H gh Court should be reduced to life sentence. In ny
opinion this case falls within the category of rarest of rare cases and hence
the appel |l ant deserves death sentence:

3. In Al oke Nath Dutta & Ors. vs. State of West Bengal 2006(13)
SCALE 467 a Division Bench of this Court referred to the Constitution

Bench judgnent of this Court in Bachan Singh vs. State of Punjab AR
1980 SC 898 in which it is laid down that death penalty should only be

i mposed in the rarest of rare cases.  In Machi Singh vs. State of Punjab
1983 (3) SCC 470 (vide paragraphs 32 to 37) a3 Judge Bench of this Court
gave the following illustrations of nurders which fall w thin the category of

"rarest of rate cases’ and hence deserved death penalty.

(i) When the murder is conmitted in an extrenely
brutal, grotesque, diabolical, revolting or-dastardly
manner so as to arouse intense and extrene

i ndi gnation of the conmunity.

(ii) When the murder is conmmitted for a notive which
evi nces total depravity and neanness; e.g. nurder

by hired assassin for noney or reward; or cold-

bl ooded nurder for gains of a person vis-‘-vis

whom the murderer is in a domnating position or

in a position of trust; or nurder is conmtted in the
course of betrayal of the notherland.

(iii) VWhen nurder of a menber of a Schedul ed Caste
or minority comunity, etc. is conmtted not for
personal reasons but in circunstances which

arouse social wath; or in cases of "bride-burning"
or "dowy deaths" or when nmurder is conmitted in
order to remarry for the sake of extracting dowy
once again to marry another wonan on account of
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i nfatuati on.

(iv) When the crime is enornmous in proportion. For
i nstance when multiple nurders, say of all or

al nost all the nenbers of a famly or a |l arge

nunber of persons of a particul ar caste,

conmunity, or locality, are commtted.

(v) VWen the victimof nurder is an innocent child, or
a hel pl ess woman or old or infirmperson or a

person vis-‘-vis whomthe nurderer is in a

domi nating position, or a public figure generally

| oved and respected by the conmunity.

4. In Bachan Singh’s case (supra), the Constitution bench observed that
the death penalty contenplated by Section 302 IPC is not unreasonable or

agai nst the public interest, and it does not violate Articles 19 or 21 of the
Constitution. In the sane decision.it was also observed (vide para 201) that
judicial discretion cannot be fettered by attenpting to make an exhaustive
enunerati on one way or the other. Hence, it follows that the 5 principles
referred to in Aloke Nath Dutta's case (supra) justifying award of death
penalty can only be treated as illustrative and not exhaustive.

5. In Holiram Bordoloi vs. State of Assam 2005 (3) SCC 793 this
Court observed that pre-planned, calcul ated, col d-bl ooded rmurder has

al ways been regarded as one of an aggravated kind. A nurder diabolically
concei ved and cruel Iy executed would justify the inmposition of the death
penalty on the nurderer

6. In ny opinion the facts of the present case clearly fall within the
category of rarest of rare cases as laid down by the Constitution Bench
Judgnent in Bachan Singh’s case and in Machi Singh's case (supra). It

clearly comes within the first, second and fifth categories mentioned above,
and it falls under the category of rarest of rare cases deserving death
sent ence.

7. No doubt as observed in paragraph 173 of the judgnEnt in
Al oke Nath Dutta's case (Supra) there has been a growi ng demand in the
international fora that the death penalty shoul d be abolished. However, in

ny opinion, in India the death penalty cannot be abolished by a judicia
verdi ct as death sentence is contenplated by the Constitution and the |I.P.C
Thus Article 72(1)(c) of the Constitution specifically nentions that the
President of India has the power to grant pardons, reprieves or suspension of
any death sentence. Sinmilarly Article 72(3) also contenpl ates the power in
the CGovernor of the State to suspend, remt or comute a death sentence.
Hence if we hold that the Courts have no power to inpose a death sentence

we will really be anmending the Constitution by a judicial verdict. Again, if
we hold that the Courts have no power to inpose death sentence nerely
because the death sentence has been abolished in sone foreign countries- in
Eur ope or because there is a demand in the international fora that death
sentence shoul d be abolished, we will be really amending the Constitution

by a judicial verdict. In my opinion this Court has no power to amend the
Constitution by a judicial verdict. The Constitution can only be anended by
Parlianment in the nanner prescribed by Article 368 of the Constitution. This
Court cannot arrogate to itself the power of Parlianent under the
Constitution and nust maintain self-restraint. Mreover, what has happened
in foreign countries cannot be automatically applied to our country where
the situation is different.

8. No doubt Parlianent can abolish the death sentence by deleting it as
one of the punishnments prescribed in the |.P.C or other statutes, but this
Court cannot do so. The Court cannot |egislate or anmend the law. There is
broad separation of powers under the Constitution and this Court nust not
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ordinarily encroach into the legislative or executive domain as held by us in
I ndi an Drugs & Pharnmaceuticals Ltd. Vs. The Wrknan of I|ndian
Drugs & Pharmaceuticals Ltd. 2007(1) SCC 408.

9. In ny opinion the facts of the present case clearly fall within the
principle of the first, second and fifth category nentioned earlier in this
judgrment and thus this case falls within the category of the rarest of rare
cases. It is a case of a pre-planned and col d bl ooded nurder diabolically

concei ved and cruelly executed.

10. Before coming to the facts of the case | would also |like to say that
there cannot be an absolute principle of law that nerely because there has
been a long | apse of the tinme fromthe comission of the offence and the

final conviction and sentence by this Court the death penalty can never be

i mposed. It all depends on the facts of each case. It is well known that
now a-days a |l ong interval of tine frequently occurs between the

comm ssion of the offence and the final conviction by this Court (because of
the delays in the trial, appeals, etc.), and hence if we |lay down any absol ute
principle of law that nmerely because of this long interval death penalty
cannot be imposed then in all such cases nerely because of |apse of tine
death penalty cannot be inposed even though the murder was col d bl ooded,

di abol i cal and hei nous. ~ Thi s-again woul d be anendi ng the Constitution by a
judicial verdict. Moreover this would give encouragenent to the accused

and their lawers to delay proceedings in Court (by unnecessary

adjournnents, interlocutory applications, etc.) to avoid the death penalty. I,
therefore, cannot agree with the view that nerely because a |ong | apse of

ti me has occurred between the conmi ssion of the offence and the fina

deci sion of this Court the death penalty cannot be inposed.

11. | also do not agree with-the observations .in paragraph 173 of the

Al oke Nath Dutta’s case (Supra) that in cases of circunstantial evidence
ordinarily the death penalty should not be awarded. " In ny opinion no such
absol ute proposition of the | aw can be been laid down. It all depends on the
facts of each case. Crininals have been hanged even on the basis of
circunstantial evidence. Hence I cannot agree that we can |ay down any

such absol ute proposition as was | aid down in Al oke Nath Dutta' s case
(Supra). There is no principle of law that only direct evidence is strong and
reliable while circunstantial evidence is weak and unreliable.

Crcunstantial evidence can be as strong and reliable as direct evidence, but
the only requirenent is that the prosecution nust establish beyond

reasonabl e doubt that there is a chain of |inks which connects the accused
with the crinme.

12. I may now deal with the facts of the present case which clearly shows
the diabolical, cold bl ooded, evil mind of the appellant who has acted in a
nost depraved, nal evol ent and condemmabl e manner, taking advantage of a

| ady’ s i nnocence.

13. The deceased Snt. Shakereh was married to one M. Akbar Khal eel

who was in the Indian Foreign Service. They had four daughters. 'In 1983
the deceased along with her children visited the Nawab of Ranpur who was
evidently a friend of the deceased and her husband. 'The accused was at that
time assisting the Ranpur royal famly in the managenent of their [|anded
properties and he was introduced to the Khaleeli famly. After getting
acquainted with themthe accused gained their confidence. Since certain
matters relating to the properties of the deceased at Bangal ore needed to be
sorted out she sought assistance of the accused having regard to his alleged
expertise in dealing with property matters. The deceased Snt. Shakereh

who cones froma good fam |y had inherited huge properties including

House No. 81, Richnond Road, Bangal ore, and other properties.

14. Since, M.Akbar Khaleeli had to go to Iran on his posting as a
di pl omat, Snt. Shakereh cane to Bangal ore. The accused also cane to
Bangal ore and was provi ded accommodation in the sanme house. It is stated

that Shakereh had only daughters and she |l onged for a son. The accused
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made her believe that he could bless her with a son. |In 1985, Akbar Khal eel
and Snt. Shakereh divorced, and a few nonths thereafter the deceased
married the accused and both started living together in House No. 81

Ri chmond Road, Bangal ore.

15. However, even after divorce and second marriage of Snt. Shakereh
her relationship with her parents and daughters remmi ned unaffected and she
was in regular touch with her daughter Sabah, P.W 5 by talking with her
over tel ephone or neeting her personally. Sabah was a nodel and publisher
of a fashion nmagazine in Miunbai, and she would regularly tel ephone her

not her, sonetimes twice a day. She would al so get tel ephone calls regularly
fromher mother. However, from May 1991, the deceased becane

unavai |l abl e and when Sabah tried to contact her on tel ephone, the accused

i nforned her that her nother had gone to Hyderabad for the marriage of a
relative. Telephone calls fromthe deceased to Sabah al so st opped comi ng
fromMy 1991. After four or five days Sabah again tel ephoned to her

not her’ s house at Bangalore, and this time she was told by the accused that
Shakereh had gone to Kutch for a nmarriage of a big di anond nerchant.

Again after four or five days Sabah tel ephoned to her nother’s house. This
time the ‘accused told her that her nother was facing income tax probl ens
and hence she was not in a position to talk to anyone.

16. Si nce Sabah was not able to speak to her nother despite repeated
endeavours and since tel ephone calls from her nother stopped coming to

her, she came from Munbai to Bangal ore and went to House No. 81

R chnond Road. She asked the accused as to where her nother was. The
accused told her that since her nmother was |longing for a nmal e baby she had
become pregnant and wanted a peaceful “at nosphere for nine nonths. Wen
Sabah asked where her nother had gone, the accused told her she was
admtted i n Roosevelt Hospital, New York, since it was the best hospital.
Sabah then asked the accused to give the tel ephone nunber and address of
the hospital where her nmother was admitted, but the accused refused to give
her the address or tel ephone nunber saying that since her nother wanted a
peaceful atnosphere the tel ephone nunber and address were unnecessary.

Later Sabah contacted the Roosevelt hospital at New York through a friend
and canme to know that no worman of the name Shakereh was admitted in the
hospital. Sabah then confronted the accused and told himthat there was no
one in the nanme of her nother in the hospital and asked the accused to tel
her where her nother was. The accused told Sabah that since her nother

was pregnhant and wanted to keep it a secret and rest for nine nonths so he

coul d not give her the correct address. Sabah then asked the accused to at
| east allow her to speak with her nother on telephone so that she could hear
her mother’s voice, but the accused did not do that. Sabah cane to

Bangal ore but did not find her nother there. At Bangal ore whenever any

tel ephone rang the accused used to lift the receiver and tell Sabah that the
tel ephone was from her nother, but before Sabah could go near the

t el ephone, the tel ephone used to get disconnected and the accused told her
that the call was from her nother

17. Sabah then returned to Munmbai. Thereafter, the accused visited
Munbai two or three tinmes where he used to stay at “Taj hotel, which is<a
very costly hotel with two or three persons. These two or three persons were
worren. I n Decenber 1991, the accused cane to Munbai ' and stayed at Sea

Rock hotel (which is also a very expensive hotel). The accused tol d Sabah
that he had come to attend a nmarriage. Sabah went to the roomof the
accused in the hotel and saw her nother’s passport there which showed that
her nother had not left India for any foreign country since 1989. The
accused told Sabah that her mother was in India and asked her to be patient
for some more nmonths. In March 1992, Sabah rang the accused and told
himthat it was already nine nonths since the time the accused told her that
Shaker eh was pregnant and now he had to tell her the whereabouts of her

not her ot herwi se she woul d | odge a police conplaint. To that, the accused
told Sabah to remain patient and he would informher in a day or two. After
two or three days the accused informed her that her nother had given birth
to a mle child. Wen Sabah asked himto give the address of her nother
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the accused evaded the question and told her to wait for sone nore tine.

The accused then asked Sabah to conme to Bangal ore where she coul d neet
Shakereh and the child. Accordi ngly, Sabah inforned the accused the date

of her journey and cane to Bangalore by air but did not find either the
accused, her nmother or the child at house No. 81, Richnond Road. After

four hours of her arrival in the house, the accused cane to the house and told
Sabah that he along with Shakereh were waiting for her at the airport and

when they did not find Sabah there, the accused | eft Shakereh in the farm
house. The accused then told Sabah that her nother would be coning the

next day and there was no need to | odge any conpl aint.

18. Since the accused did not produce Shakereh and did not give Sabah
t he whereabouts of her nother, Sabah returned to Munbai and then again
cane to Bangal ore and | odged an FIR in Ashoknagar police station on
10. 6. 1992 stating that her nother had been m ssing.

19. The investigation was entrusted to the Central Crine Branch (CCB),
Bangal ore on 26.3.1994 since the Ashok Nagar police did not nake serious
efforts in the matter. The Central Crinme Branch suspecting the role of the
accused i'n the disappearance of Snt. Shakereh arrested the accused on
28.3.1994 and interrogated himthoroughly. It is stated that during

i nterrogation the accused broke down and made the voluntary statenent as

per Ex. P.175 disclosing that he had drugged Sm . Shakereh, put her in a
coffin |ike big box and had buried the box in the backyard of the house i.e.
House No. 81, Richnond Road, Bangal ore.

20. The I nvestigating Oficer then sought for necessary perm ssion from
the Sub-Divisional Mgistrate for exhumati on and on 30. 3.1994 exhumati on
proceedi ngs were conducted at 81, Ri chnond Road, Bangal ore as pointed

out by the accused. At _the exhumation, apart fromthe Tal uka Executive
Magi strate, Mahazar witnesses, investigating team ‘a doctor trained in
forensic nmedicine were present. After the exact place was nmarked by a
chal k indicating the place as the place of burial of the box containing the
body of Smt. Shakereh, the marked area was dug up after renmpval of some
stone sl abs and after considerabl e digging, a big wooden box |ying inside
was noticed. On renpving the planks of the lid, it was noticed that the box
contai ned a foam bed and a bed-sheet on the top. The sane were renoved

and underneath it, skeletal remains with nightie, l'ong hair and femnine
articles like bangles, rings etc. were noticed. The skel etal renains were
subj ected to autopsy.

21. To confirmwhet her the skel eton was that of Snt.  Shakereh; the skul

was sent to a forensic science |laboratory along with a photograph of Sm.
Shakereh. The Investigating Oficer also sought the opinion of the experts
through DNA finger printing etc. The experts confirmed that the skeleton

i ndeed was that of Sm . Shakereh. The investigating teamnot only recorded

the statements of witnesses (the servants, relatives etc.) but also the people
wi th whom t he accused had deal i ngs about the properties of the deceased,

the bank officials etc. as to the financial aspects and transacti on of both the
accused and the deceased. A large nunber of docunentary records were

al so collected. The accused was then charged under -Sections 302/201 | PC.

22. As many as 39 witnesses were exanmi ned by the trial court. The tria
court after considering the entire evidence sentenced the accused to death
and the death sentence was confirned by the H gh Court.

23. It has been submitted by the | earned counsel for the appellant that
there are no eyewitnesses in the case. In ny opinion, there is convincing
circunmstantial evidence to establish the guilt of the accused.

24, As already stated above, it is not correct to say that only direct
evidence is strong evidence while circunstantial evidence is weak

evi dence. Both kinds of evidence can be strong in a given situation. The
only requirenent in circunstantial evidence is that the chain of |inks
connecting the accused with the crine should be established beyond
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reasonabl e doubt . In ny opinion, in this case the facts clearly establish the
chain of circunmstances |inking the accused with the crinme. These
circunst ances are as follows:

(i) The deceased was living with the accused in house
No. 81, Richmond Road, at the time when she

di sappeared. No one el se was there as even the

servants had left (in the circunstances nentioned

bel ow) .

(ii) During this period the deceased is alleged to have
executed a WIl and a CGeneral Power of Attorney

in favour of the accused, and a | arge nunber of
bank accounts in different banks were opened in
joint names of the accused and the deceased. The
bank | ockers were also in the joint names. They
started a private firmcalled S.S. Housing Private
Li m ted of which they were the only sharehol ders.
Al these facts establish the strong notive of the
accused who wanted to grab the property of the
deceased.

(iii) Till May 1991 whenever possible PWs Sabah
daught er of the deceased used to call the deceased
over the phone and/talk with her or neet her
personal | y whenever she was in Bangal ore and the
deceased woul d al so tel ephone Sabah regul arly,

but after May 1991 she was not allowed to talk to
her nother on tel ephone whenever she called her
nor did the deceased call her.  Instead, the accused
gave evasi ve and contradictory replies whenever
Sabah used to tel ephone to try to talk to her

not her. The accused said all kinds of lies, e.g.
that the deceased had gone to Hyderabad, then on
the next occasion that she had gone to Kutch,
thereafter that she was pregnant and had gone to
Roosevelt Hospital, New York, but ‘on enquiry

when Sabah cane to know that there was no such
lady in the name of Shakereh in the hospital, he
adnmitted that he had given a fal se statenent etc.
Al these facts point to the guilt of the accused who
kept telling lies constantly on every occasion
whenever Sabha contacted him

(iii) It appears that the accused saw an opportunity to
kill the deceased when the naid-servant PW9

Josephi ne and her husband PWL8 Raju received a
telegraminformng themthat the sister-in-Iaw of

PWL8 was sick in Andhra Pradesh and they were

required to go to that place. They got |eave from
Shakereh and went to Andhra Pradesh. Thus,

Shakereh was left alone in the house with the

accused and he got that opportunity to kill her.

(iv) The dead body of Shakereh was found in the
backyard of the house at the pointing out of the
deceased. The statenent of the accused was nade
bef ore the Executive Magistrate PW3. It has

cone in evidence that the accused had gone to a
carpenter to get a box with wheels, which he kept
in the guest house. This was the box utilized for
burying the body.

(v) During the investigation, it was disclosed that right
from 1991 the accused al one had been operating
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the joint bank accounts and was not only
depositing the sale proceeds of the | ands sold by
himafter May 1991, but al so withdrawi ng | arge
sunms of nmoney and had literally cl eaned the bank
| ockers jointly owned by him and the deceased.

(vi) On 30.3.1992 and 31.3.1992 the accused sold 34
pl ots out of the property belonging to the deceased

in the capacity of Ceneral Power of Attorney

hol der to various people under registered sale

deeds for val uabl e considerations

(vii) I n neetings/proceedi ngs of the SS Housing
Conpany, he represented the presence of the
deceased for each of the neetings and signed

hi nsel f al one on her behal f as a General Power of
Attorney hol der and these proceedi ngs were

regul arly sent to their Chartered Account.

(viii) The accused also replied to the queries of Incone
Tax Authorities during 1993 one of which

purportedly contains his signature and the

signature of Snt. Shakereh which is apparently

f or ged.

(ix) The accused 'suddenly became very rich after My
1991 (the time of di sappearance of the deceased)

which is evident fromthe fact that he had done

huge property and financial transactions which

benefited him he started staying in very expensive
hotels in Bormbay etc. with wonen, etc. (including

the then Mss India vide statement of P.W37 at

para 29)

25. Fromthe facts stated above- it is evident that the deceased was not
seen alive fromMay 1991 onwards and no one was able to speak to her on

t el ephone, whereas, till May 1991 her daughter Sabah was regularly in
contact with her. The accused was living with Shakereh as her husband and
when contacted by PWs Sabah he told all kinds of |ies about the whereabout
of Smt. Shakereh.

26. The fact that Shakereh was murdered is indisputable: |If she had nmet a
natural death, there was no question of her being buriedin the backyard of
the house without intimating any of her relatives including her daughter and
parents. There is abundant expert evidence to establish that 'the skeleton

di scovered in the box in the backyard was that of the deceased Shakereh

There is al so uncontroverted evidence that the said box in which her body

was kept was got prepared by the accused hinself prior to the death of Snt.
Shakereh. In nmy opinion, there is no manner of doubt that the accused killed
Shakereh and secretly buried her in the manner nentioned above in the

backyard of the house. The fact that he kept the death news of the deceased
secret and he told lies repeatedly to her daughter Sabah (as stated above),
proves his guilty mnd. Hs act of selling valuable property of the deceased
worth crores of rupees within a short tinme of the death of Shakreh with the
hel p of a defunct General Power of Attorney and the other material on

record clearly establish the guilt of the accused beyond reasonabl e doubt. In
nmy opinion, the prosecution has convincingly succeeded in establishing al

the links in the chain of circumstances |inking the accused with the crime.

27. In ny opinion, this is case of a cold blooded, calcul ated, diabolica
nurder by the accused of an innocent |ady who cane froma good famly,
but unfortunately due to her infatuation fell into his clutches.

28. Learned counsel for the appellant submtted that there was no reason
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for the appellant to nurder the deceased since the deceased had executed a
will in his favour. In ny opinion, this argunent is not tenable because it is
well settled that a will comes into operation only on the death of the testator.
The deceased was only in her forties, and her natural death may have

occurred several decades later. The appellant was obviously not willing to
wait for so long before he could grab her property and hence he decided to
nmurder her. No doubt no poi sonous substance was detected in the skel eton

of the deceased and hence the prosecution case that the accused m xed

poi son in her tea could not be firmy established. However, even if the exact
met hod of nurder has not been established by the prosecution, | have no

manner of doubt that it was the appellant who nmurdered the deceased.

29. During the course of hearing of the case we asked | earned counsel for
the appellant as to what was the profession or qualification of the accused,
but he could not give any satisfactory answer. It seenms to us that the

accused is a col d- bl ooded, scal |l ywag and rascal who had no proper
qualification or profession. Such diabolical and cunning rogues are to be
found in abundance nowadays. It is the total commercialization of society
which is responsible for this recent phenonenon. People have becone

greedy and wi sh to anass wealth by short cuts, even by committing hei nous
crimes. The appellant had changed hi's nane and had becone a ' Swany’.

By sone dubi ous neans he had ingratiated hinmself into the house of the

Nawab of Rampur and there he devel oped contact with the deceased, who

was evidently having differences with her husband. The accused pretended

to be a very sinmple and i nnocent person and this nade the deceased start
depending on him particularly for |looking after her property natters. The
deceased brought the accused to her house in Bangal ore where the deceased
married her and thereafter he determined to grab all her property after killing
her. Al the property transactions in this connection and other evidence
(narrated above) point only to this conclusion. The accused is an

unm tigated and di abolical rogue who coul d go to any extent, including

nmurder to achieve his object of grabbing huge anpbunt of property of the
deceased. He was in a dom nating position over the deceased who had

becone dependant on him and he took full advantage of this situation. He
had notive and opportunity for commtting this ghastly crinme.

30. In ny opinion, this case clearly comes within the category of rarest of
rare cases and there will be gross travesty of justice if the death sentence is
not affirmed. Hence, | disniss this appeal and confirmthe death sentence on

t he accused.




