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M's. Godfather Travels and Tours Pvt. Ltd. ... Respondent
W TH
CRI M NAL APPEAL NO. 842 OF 2008
[Arising out of SLP (Crl.) No. 2117 of 2007]
JUDGVENT
S.B. SINHA, J :
1. Leave granted.
2. Appel lant is said to be an authorised signatory of Ms. Intel Travels

Ltd (Conpany). The said Conpany as al so the respondent conpany had
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busi ness transactions. Appellant on behalf of the conpany issued a cheque
dated 17.1.2001 for a sumof Rs.5,10,000/- in favour of respondent which
was di shonoured. Respondent filed a conplaint petition against the
appel | ant under Section 138 of the Negotiable Instrunents Act, 1881 (’'the

Act’ for short).

The Conpany whichis a juristic person was not arrayed as an

accused.

The |l earned Magi strate took cogni zance of the offence agai nst her
Respondent had not even served any notice upon the Company in terns of
Section 138 of the Act. It served a notice only on the appellant presumably
on the prenmise that she was in charge and responsible to the conpany for its

day to day affairs.

3. The Hi gh Court by reason of the inpugned judgnent refused to quash

the proceedings, as prayed for by the appellant, holding:

"This section does not say that the cheques shoul d
have been drawn for (the di scharge of any debt or
other liability of the drawer towards the payee.
Even the Section 139 of the Negotiable

Instrunents Act, by which a | egal presunption is
created, the Parliament has only fixed the
presunption that the cheque was issued 'for the

di shcarge, in whole or in part, or any debt or other
liability.” This would nean that the debt or other
liability includes the due from any other person. It
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is not necessary that the debt or liability should be
due fromthe drawer hinself. It can be issued for
the di scharges of any other man's debt liability.
Legal |y enforceable debt or liability would have a
reference to the nature of the debt or liability and
not the person agai nst whomthe debt or liability
can be enforced. One has to go by the averments

in the conplaint. The conpl ai nant has averred that
it is the petitioner who had purchased the tickets
fromthe conplainant and the cheque in question

was given by themin discharge of their liability.
The denmand notice dated 8.5.2001 is also sent to

the two petitioners and not to the conpany. What

the petitioners state here may be their defence."

4, A conpany being a body corporate is capable of suing and bei ng sued

inits own nane.

Section 7 of the Act defines "drawer" to mean the maker of a
bill of exchange or a cheque. The authorised signatory of a conpany does
not becone the drawer of the cheque only because he has been authorised to
do so for the purpose of banking operations. Adnmittedly, the bank account
was al so in the name of the conpany. The account was, therefore,

mai nt ai ned by the Conpany.

5. Section 138 of the Act reads as under

"Di shonour of cheque for insufficiency, etc., of
funds in the account.- Wiere any cheque drawn by
a person on an account naintained by himwith a
banker for paynment of any anpunt of nobney to
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anot her person from out of that account for the
di scharge, in whole or in part, of any debt or other
liability, is returned by the bank unpaid, either
because of the ampunt of nobney standing to the
credit of that account is insufficient to honour the
cheque or that it exceeds the ampunt arranged to
be paid fromthat account by an agreenment made
wi th that bank, such person shall be deened to
have commtted an offence and shall, w thout
prejudi ce to any other provision of this Act, be
puni shed with inprisonnment for a termwhich may
be extended to two years, or with fine which may
extend to tw ce the anount of the cheque, or with
bot h;

Provi ded that nothing contained in this
sectionshall apply unless-

(a) the cheque has been presented to the
bank within a period of six nmonths fromthe date
on which it is drawn or within the period of its
validity, whichever is earlier

(b) the payee or the holder in due course of
the cheque, as the case nay be, nakes a denand
for the paynent of the said anpbunt of nobney by
giving a notice in witing, to the drawer of the
cheque, within thirty days of the receipt of
i nformation by himfromthe bank regarding the
return of the chequeas unpaid; and

(c) the drawer of such cheque fails to nmake
the paynment of the said anount of nobney to the
payee or as the case nay be, to the holder in due
course of the cheque within fifteen days of the
recei pt of the said notice."

6. A conpl aint petition nay be maintainable at the i'nstance of the

person in whose favour the cheque was drawn only when: -
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(i) the cheque was drawn by ‘a person’; and

(ii) the cheque was drawn on an account maintained by ‘hinmi wth a banker
for paynment of any anount of nobney to ‘another person’ fromout of that
account for the discharge, in whole or in part, of any debt or other
liability, is returned by the bank unpaid, either because of the amount of
noney standing to the credit of the drawer is insufficient to honour the
cheque or that it exceeds the anobunt to be paid fromthat account; and

(iii)inthat event ‘such a person’ shall be deemed to have committed an

of f ence.

7. The person referred to in the said provisions, therefore, nust not only
be the drawer of the cheque but shoul d have been nai ntaining an account

with the banker.

8. Appel | ant does not answer either of the descriptions of such ‘the
person’ referred to in Section 138 of the Act. Admittedly, she was only an
aut hori sed signatory and the ampbunt with the banker was to be naintained
by the Conmpany. Cheque was drawn by the Conpany and not by the

appel l ant. She did not do so on her own behal f. She issued the cheque in

course of ordinary business transaction
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9. The Parliament for neeting a contingency of this nature, nanely,

where a conpany is an offender, has raised a legal fiction in terms whereof
any person who at the tinme the of fence was comitted, was incharge of and
was responsible for the conduct of business of the conpany, shall be

deened to be guilty of the offence.

10. For the said purpose, the conpany itself nust be nade an accused. It
has been so held by this Court in a nunber of decisions to which | would

refer to alittle lLater.

11. In this case, indisputably the conpany is the principal offender. A
director of the company inter alia can be proceeded against if he is found to

be responsi bl e therefor as envi saged under Section 141 of the Act.

12. The said provision reads, thus:

"141. Offences by conpanies .--(1) If the person
conmitting an of fence under Section 138 is a
conpany, every person who, at the time the

of fence was comitted, was in charge of, and was
responsi ble to the conpany for the conduct of the
busi ness of the conpany, as well as the conpany,
shal | be deemed to be guilty of the of fence and
shall be liable to be proceeded agai nst and

puni shed accordingly:

Provi ded that nothing contained in this sub-section
shal | render any person |iable to punishnent if he
proves that the of fence was comitted without his
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know edge, or that he had exercised all due
diligence to prevent the commi ssion of such
of f ence:

2 "Provided further that where a person is

nom nated as a Director of a conpany by virtue of
hi s hol ding any office or enploynment in the
Central Covernment or State Government or a
financial corporation owned or controlled by the
Central Governnent or the State Governnent, as
the case may be, he shall not be liable for
prosecution under this chapter.”

(2) Notwi t'hst andi nganyt hing contai ned in sub-
section (1), where any of fence under this Act has
been comritted by a conpany and it i's proved that
the of fence has been committed with the consent

or connivance of, or is attributable to, any negl ect
on the part of, any director, nanager, secretary or
ot her officer of the conpany, such director,
nmanager, secretary or other officer shall also be
deened to be guilty of that offence and shall be
liable to be proceeded agai nst and puni shed

accordi ngly.

Expl anation.-- For the purposes of this section,--

( a ) "conpany" nmeans any body corporate and
i ncludes a firmor other association of individuals;
and

( b) "director", inrelation to a firm neans a
partner in the firm"
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13. If a person, thus, has to be proceeded with as being vicariously |liable
for the acts of the company, the company nust be made an accused. |n any

event, it would be a fair thing to do. Legal fiction is raised both against the
Conpany as well as the person responsible for the acts of the Conpany.

Unli ke other statutes, this Act raises a presunption not only in tens of
Section 139 of the Act but also under Section 118(a) thereof. Those
presunptions in given cases may have to be rebutted. The accused nust be

given an opportunity to rebut the said presunption. An accused is entitled

to be represented in a case so as to enable it to establish that allegations

made against it are not correct.

14. Section 141 of the Act raises a legal fiction. Such a legal fiction can
be rai sed only when the conditions therefor are fulfilled; one of it being that

conpany is al so prosecuted.

15. The Section uses the terns "as well as the conpany". The conpany

which is, thus, the principal offender nmust be included in the category of the
accused. Here, | amnot dealing with a case where an individual act of a
person is purporting to represent a company. In relation to business
transactions, a conpany as a corporate entity may have created its own

reputation. It nust maintain it. If a conplaint is filed, in a given case, only
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on the basis of the presunptions raised in the statute, it nay be held to be
guilty as a result whereof the reputation of the conpany shall suffer. It may,

thus, suffer grave civil consequences.

16. It is no longer res integra that a conpany can be proceeded against in
a crimnal proceeding, even where inposition of substantive sentence is

provi ded for.

17. The question as to whether a conpany can be proceeded agai nst when

a mandatory inprisonnent is prescribed in |aw came up for consideration
before a Constituti on Bench of this Court in Standard Chartered Bank and

QO hers v. Directorate of Enforcenment and Qthers [(2005) 4 SCC 530]

wherein this Court upon considering alarge nunber of decisions as also the

principle "l ex non cogit ad inpossibilia" opined:

"30. As the conpany cannot be sentenced to

i mprisonnent, the court hasto resort to

puni shmrent of inposition of fine which is also a
prescri bed puni shment. ‘As per the schene of
various enactnents and al so the Indi an Pena

Code, mandatory custodi al sentence is prescribed
for graver offences. If the appellants’ plea is
accepted, no conpany or corporate bodies coul d

be prosecuted for the graver offences whereas they
could be prosecuted for mnor offences as the
sentence prescribed therein is custodial sentence
or fine. We do not think that the intentionof the
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legislature is to give conplete immunity from
prosecution to the corporate bodies for these grave
of fences. The offences nmentioned under Section
56(1) of the FERA Act, 1973, nanely, those under
Section 13; clause ( a ) of sub-section (1) of
Section 18; Section 18-A;, clause ( a ) of sub-
section (1) of Section 19; sub-section (2) of
Section 44, for which the m ninum sentence of six
nmont hs’ inprisonnment is prescribed, are serious

of fences and if comm tted woul d have serious

fi nancial consequences affecting the econony of
the country. Al those offences could be

conmitted by conpany or corporate bodies. W

do not think that the legislative intent is not to
prosecute the conpani es for these serious

of fences, 'if these offences involve the anmount or
val ue of ‘nore than Rs. one | akh, and that they
coul d be prosecuted only when the offences

i nvol ve an amount or value | ess than Rs. one | akh

(Enphasi s suppl i ed)

31. As the company cannot be sentenced to

i mprisonnent, the court cannot inpose that

puni shment, but when inprisonment and fine is

the prescribed puni shnent the court can inmpose

the puni shment of fine which could be enforced

agai nst the conpany. Such a discretion is to be
read into the section so far as the juristic person is
concerned. O course, the court cannot exercise

the sanme discretion as regards a natural person
Then the court woul d not be passing the sentence

in accordance with law. As regards conpany, the
court can always inpose a sentence of fine and the
sentence of inprisonment can be ignored as it-is

i npossible to be carried out in respect of a
conpany. This appears to be the intention of the

| egislature and we find no difficulty in construing
the statute in such a way. W do not think that
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there is a blanket imunity for any company from

any prosecution for serious offences nerely

because the prosecution would ultimately entail a
sentence of mandatory inprisonnent. The

cor porate bodies, such as a firmor conpany
undertake a series of activities that affect the life,
liberty and property of the citizens. Large-scale
financial irregularities are done by various
corporations. The corporate vehicle now occupies
such a large portion of the industrial, commercia
and sociol ogical sectors that anmenability of the
corporationto a crimnal lawis essential to have a
peaceful society with stable econony."

(Enphasi s suppl i ed)

An earlier decision of this Court in Asstt. Comm ssioner v. Velliappa
Textiles Ltd. [(2003) 11 SCC 405] was overrul ed by the Constitution
Bench.

In the context of the provisions of the Income Tax Act, recently a
Di vi sion Bench of this Court in Madhum l'an Syntex Ltd. & Ors. v. Union of
India & Anr. [AIR 2007 SC 1481], held

"23. Fromthe above provisions, it is clear that
wherever a Conpany is required to deduct tax at
source and to pay it to the account of ‘the Centra
Governnent, failure on.the part of the Company in
deducting or in paying such anmount is an offence

under the Act and has been nmade punishable. It,
therefore, cannot be said that the prosecution
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agai nst a Conpany or its Directors in default of
deducting or paying tax is not envisaged by the

Act .

24. It is no doubt true that Conpany is not a

natural person but 'legal’ or 'juristic' person. That,
however, does not nean that Conpany is not

liable to prosecution under the Act. ' Corporate
criminal liability is not unknown to |aw. The | aw

is well settled on the point and it is not necessary
to discuss it in detail."

18. Section 141 of the Act even does not provide for a nmandatory
m ni mum i'npri sonment. A fine can be inposed upon the of fender for

comni ssi on of an offence under Section 138 of the Act.

19. Interpretation of Section 141 of the Act came up for consideration
bef ore a Three-Judge Bench of this Court in S.MS. Pharnmaceuticals Ltd. v.
Neet a Bhal |l a and Anot her [(2005) 8 SCC 89] wherein it was opined that
crimnal liability on account of dishonour of cheque primarily falls on the
drawer conpany and is extended to the officers of the company. Analysing

Section 141 of the Act, the Bench observed:

"...Section 141 of the Act is an instance of
specific provision which in case an of fence under
Section 138 is conmitted by a conmpany, extends
crimnal liability for dishonour of a cheque to

of ficers of the company. Section 141 contains

condi tions which have to be satisfied before the
liability can be extended to officers of a conpany.
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Since the provision creates crimnal liability, the

conditions have to be strictly conplied with. The
conditions are intended to ensure that a person
who is sought to be made vicariously liable for an
of fence of which the principal accused is the
conpany, had a role to play in relation to the
incrimnating act and further that such a person
shoul d know what is attributed to himto make him
liable. In other words, persons who had nothing to
do with the natter need not be roped in. A

conpany being a juristic person, all its deeds and
functions are the result of acts of others.
Therefore, officers of a conpany who are
responsi bl e for acts done in the name of the
conpany are sought to be nade personally liable
for acts which result in crimnal action being taken
agai nst the conpany. |t makes every person who,
at-the tinme the offence was committed, was in
charge of, and was responsible to the conpany for
the conduct of business of the conpany, as well as
the conpany, liable for the offence. The proviso to
the sub-section contains an escape route for
persons who are able to prove that the offence was
comm tted without their know edge or that they

had exercised all due diligence to prevent

conmi ssion of the offence."

[underlining .is mne]
20. In Sabitha Ramanurthy and Anr. v. R B.S. Channabasavaradhya
[ 2006 (9) SCALE 212], this court held that though a person was not
personally liable for the offences comritted by the conpany, however, he
woul d only be liable vicariously for the acts of conmpany in terns of Section

141 of the Act only if the requisite avernents, are nade in the conpl aint

petition.
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21. In S.V. Mizunmdar and Ors. v. CQujarat State Fertilizer Co. Ltd. and

Anr. (2005) 4 SCC 173, this Court explicitly laid down the follow ng

cat egories of persons who are covered under Section 141 of the act:

(1) The conpany who comm tted the offence.

(2) Everyone who was in charge of and was responsible for the business

of 't he conpany.

(3) Any ot her person who is a director or a manager or a secretary or

of ficer of the conpany wi th whose conni vance or due to whose

negl ect the conpany has conmitted the offence.
22. In Sarav I nvestnment and Financial Consultants Pvt. Ltd. and Anr. v.
LI yods Regi ster of Shipping Indian Ofice Staff Provident Fund and Anr.
2007 (12) SCALE 123, this Court opined that the director of the company is
only vicariously liable for the acts of the conpany, and coul d be prosecuted
only if the conditions precedent |aid down in Section 141 of the Act are
sati sfi ed.

In K Srikanth Singh v. North East Securities Ltd. and Anr. [2007 (9)

SCALE 371], a Crimnal conplaint was filed for the di shonour of cheque.
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Appel | ant therein had been proceeded against for alleged comm ssion of an
of fence under Section 138 of the Negotiable Instruments Act by the Tria
Court. Before the H gh Court, quashing of proceedi ngs under Section 482

of the Code of Criminal Procedure, 1973 was sought.

It was contended by the appellant that at the relevant point of tine
since he was not the Director of the Conpany, hence no cogni zance coul d
be taken as the same does not satisfy the requirements of Section 141. The
Hi gh Court dismi ssed the petition holding the sane as fact in respect thereof

was required to be established before the Trial Court.

In an appeal to this court, this Court while referring inter-alia to the
decisions in S.MS. Pharnmaceuticals Ltd.( Supra) and Sabitha Ramanurthy
(supra) held that for showing a vicarious liability of a Director of a
Conpany, it was incunbent to plead that the accused was responsible to the
Conpany for the conduct of the business of the Conpany in the conplaint.

The allegation in the conplaint petition would not give rise to an inference
that the Appellant was responsible for day-to-day affairs of the Conpany. A
negoti ati on for obtaining financial assistance on behalf of the Conpany by
its Directors itself was not an ingredient for the purpose of constituting an
of fence under Section 138. Thus, vicarious liability onthe Director of the

conpany part nust be pleaded and proved and not inferred. [See al so
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Suryal akshmi Cotton MIIs Ltd. v. Rajvir Industries Ltd. and Ors. 2008 (1)
SCALE 331]

I n Municipal Corporation of Delhi v. Ram Ki shan Rohtagi and Os.
[(1983) 1 SCC 1], the Respondent No. 1 was the nanager and respondents
No. 2 to 5 were directors of X conpany . Respondents were charged for
of fences under Sections 7 and 16 of the Prevention of Food Adul teration
Act, 1954 and Section 482 of Criminal Procedure Code, 1973 as the Toffees
manuf act ured by X conpany was found to be not conformng to the
standards prescribed for toffees . On appeal, the Hi gh Court quashed the
pr oceedi ngs agai nst respondents.

It was held by this court that:

"So far as the Manager is concerned, we are
satisfied that fromthe very nature of his duties it
can be safely inferred that he woul d undoubtedly

be vicariously liable for the offence; vicarious
liability being an incident of an offence under the
Act. So far as the Directors are concerned, there is
not even a whisper nor a shred of evidence nor
anything to show, apart fromthe presunption

drawn by the conplainant, that there is any act
conmitted by the Directors fromwhich a

reasonabl e i nference can be drawn that they could

al so be vicariously liable."
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However, as regards the Manager of the Conpany, the court held that
since he could not fall in the same category as the Directors, and as he was
directly incharge of the affairs of the conpany, he should be held to be
li abl e.

23. In SSMS. Pharmaceuticals Ltd. (supra) it was held that requisite
avernents nmust appear on the face of the conplaint petition itself stating:

"18. To sumup, there is al nbst unani nous judicia
opini on that necessary averments ought to be
contained in a conplaint before a person can be
subjected to crimnal process. Aliability under
Section 141 of the Act is sought to be fastened
vicariously on a person connected with a

conpany,  the principal accused being the conpany
itself. It is a departure fromthe rule in crimna
| awagai nst vicarious liability. A clear case should
be spelled out in the conplaint agai nst the person
sought to be made liable. Section 141 of the Act
contains the requirements for naking a person
iable under the said provision. That the
respondent falls wthin the parameters of Section
141 has to be spelled out. A conplaint has to be
exam ned by the Magistrate in the first instance on
the basis of avernents contained therein. If the
Magi strate is satisfied that there are avernents
whi ch bring the case within Section 141, he woul d

i ssue the process. W have seen that nerely being
described as a director in a conpany is not
sufficient to satisfy the requirenment of Section
141. Even a non-director can be |iable under
Section 141 of the Act. The averments /in the
conpl ai nt woul d al so serve the purpose that the
person sought to be made |iable would know what

is the case which is all eged against him This wll
enable himto neet the case at the trial."
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24. This position was reiterated in N. Rangachari v. Bharat Sanchar
Ni gam Ltd. 2007 (5) SCALE 821, wherein this court referring to the
observations in S.M Pharnmaceuticals on specific avernments in the

conplaint itself opined that

"The scope of Section 141 has been authoritatively
di scussed in t he deci si on in S MS
Phar maceutical s Ltd. (supra) binding on us and
there is no scope for redefining it in this case.
Suffice it to say, that a prosecution could be

| aunched not only agai nst the conpany on behal f

of whi ch the cheque i ssued has been di shonour ed,
but it could also be initiated against every person
who at the tine the offence was conmitted, was in
charge of and was responsible for the conduct of
the business of the conmpany."”

It was further held:

"Therefore, a person in the comercial world
having a transaction with a conpany is entitled to
presune that the directors of the conpany are

i ncharge of the affairs of the conpany. If any
restrictions on their powers are placed by the
menor andum or articles of the conpany, it is for
the directors to establish it at the trial. It is in that
context that Section 141 of the Negotiable
Instrunents Act provides that when the offender is
a conpany, every person, who at the tine when

the of fence was committed was incharge of and

was responsible to the company for the conduct of
the busi ness of the conpany, shall also be deened
to be guilty of the offence along with the
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conpany. It appears to us that an allegation in the
conpl aint that the named accused are directors of
the conpany itself would usher in the el enment of
their acting for and on behal f of the conpany and
of their being incharge of the conpany."

25. Again in Everest Advertising Pvt. Ltd. v. State, CGovt. of NCT of
Del hi and Ors. 2007 (5) SCALE 479, this court relying on S. M
Phar maceuti cal s (supra) and Saroj Kumar Poddar v. State (NCT of Del hi)
and Anr. 2007 (2) SCALE 36 on the question of the liability of the
conpany of ficial s held that
"The avernments nust state that the person who is
vicariously liable for comm ssion of the offence
of the Conpany both was incharge of and was
responsi bl e for the conduct of the business of the
Conpany. Requirenments |laid down therein nust
be read conjointly and not disjunctively. Wen a

legal fiction is raised, the ingredients therefor
nmust be satisfied.”

To the sane effect is the decisionof this court in N K Whi v.
Shekhar Singh and Os. 2007 (4) SCALE 188.

In Balaji Trading Conpany v. Kejriwal Paper Ltd. and Anr. [2005 (2)
ALD (Cri) 162 : 2005 Cri L J 3805], a similar question arose for the

consi deration before the Andhra Pradesh High Court.
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In the said case, on the dishonour of the cheques issued by the
accused-conpany, a proceedings was initiated against the conpany in the
trial court. During the pendency of the said ease, the accused-conpany fil ed
a Crimnal Msc. Petition under Sections 239 and 245, C. P.C for
di scharge and acquittal for the offence under Section 138 read with Section
141 of the Act. In the said application the Director of the conpany pl eaded
that as the conplai nant did not nention anywhere in the conplaint that he
was personally responsible for the day-to-day business of the accused firns,
he is not liable to be prosecuted. The | earned Magistrate after hearing both
parties dismssed the application. The accused-conpany being aggri eved by
the order, preferred an revision before the Sessions court. respondent-
conpany contended before the Sessions Court that the | earned Magi strate
erred in holding that a conplaint can be | odged agai nst the conpany
through its Director w thout there being any specific allegation that the said
Director was incharge of and was responsible to the conpany in the conduct
of the business at the relevant point of time and that the offence was
committed with his consent or connivance and the non-pleadi ng of the
Directors in their personal capacity is contrary to Section 141 of the Act, as
such, the Director cannot be nade to undergo the trial in the absence of any
al l egation or averment in the conplaint that he was incharge of the affairs of

t he conpany.
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The | earned Sessions Judge set aside the order on the ground that
Section 141 had not been conplied with as the said director was not
i mpl eaded as an accused.

Before the Hi gh Court it was contended by the revisioner petitioner
that since the cheques issued by the conpany were di shonoured, the
prosecution against the conpany is perfectly nmintai nabl e under Section
141 of the Act and the non-prosecution of the person in charge of the affairs

of the conpany or other Directors in their individual capacity is no bar to

mai ntai n the prosecution agai nst the conpany.

Thus, the point for consideration was Wether the respondent-
conpany was |iable to be prosecuted under Section 138 of the Negotiable
Instrunents Act by virtue of Section 141 of the Act in the absence of
prosecution of the person incharge of the affairs or other Directors of the

conmpany?

The Hi gh Court after going through Section 141 opi ned:

"The above provision makes it clear that the
conpany as well as the person in-charge of the
affairs of the conpany is liable to be prosecuted.
The liability envisaged in Section 141(1) on the
person so incharge of and responsible for the
conduct of the business of the conpany is directly
responsi ble for the offence. He can escape from
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his liability only if he proves that the offence was
conmitted without his know edge or that he has
exercised his powers with due diligence to prevent
comm ssion of such offence. Were the offence is
conmitted by a conpany, the conpany as well as

the person incharge of the business of the

conpany are |liable to be prosecuted for the

of fence under Section 138 of the Act. Though the
conpany is an artificial person handi capped of
conmitting any crime personally, if certain crines
are committed by its officials, the conpany is
liable for prosecution. But, when the conpany is
convicted, the liability can be only in terns of fine
as the conpany is responsible for the acts of
comm ssi ons and om ssions of the persons

working for it."

Referring to a | arge nunber of judgments of this court on Section 10

of the Essential Combdities Act as al so on Section 141, setting aside the

or der

of the Sessions Court, it was hel d:

"Section 141 is specifically incorporated to
prosecute the conpani es for the offence under
Section 138 of the Act. The mandate of the section
clearly indicates that the conpany is |liable for
prosecution when a cheque is issued on its behal f
and bounced on presentation of such cheque. The

i ntendnent of the section is not to give scope for
i ndividual s to escape by issuing cheques /in the
names of the conpanies. Therefore, when cheques
are issued in the nane of the conmpany, the
conpany is invariably |iable for prosecution for
the of fence under Section 138 of the Act.
Regardi ng the prosecution of the Directors of the
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conpany, the legal position nakes it clear that the
person who is in charge of and was responsible to
the conpany in conduct of its business at the
material time is also liable to be prosecuted. But,
the non-prosecution of any of the Directors is no
bar to prosecute the conpany. The revision
petitioner is pleading that he is prejudiced on
account of mentioning of his name as the person
representing the conmpany. The prosecution never

i ntended to prosecute Sri Rahul Kejrlwal in his

I ndi vi dual capacity. The Courts bel ow al so nade it
clear that Sri Rahul Kejrlwal is not personally
l'iabl e for prosecution on account of the absence of
specific allegations that he is in charge of the
affairs of the conpany or managing its affairs. The
judgrment's pl aced on behal f of the revision
petitioner are only regarding the aspect whether a
Director or Directors arc liable to be prosecuted
when there are no specific allegations that he or
they werein charge of and were responsible to the
conpany i n conduct of its business. In the light of
the above circunstances. | find sufficient force in
the grounds of revision. The conpany is |liable for
prosecution despite non-prosecution of the

Director or Directors responsible for the
management. of the affairs of the company or in
charge of its affairs.”

[ Enphasi s Suppl i ed]

26. Whil e saying so, | amnot unmndful of views differently taken by
sonme Benches of this Court. | would notice sone of 'themto place on

record how di fferent Benches took different views.
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27. | may, however, notice first a three Judge Bench decision of this

Court in State of Madras v. C V. Parekh and another, [(1970) 3 SCC 491].

There the conpany was not made an accused. The Directors of the
conpany were acquitted. A contention was raised that the accused being

liable to the company shoul d have been convicted. This Court held :-

"3. Learned Counsel for the appellant, however,
sought “conviction of the two respondents on the
basi-s of Section 10 of the Essential Conmobdities

Act under which, if the person contravening an

order made under -Section 3 (which covers an

order under the Iron and Steel Control Order

1956), i<a conpany, every person who, at the tine
the contravention was conmitted, was in charge

of , and was responsi ble to, the conpany for the
conduct of “the business of the conpany as well as
the conpany, shall be deened to be guilty of the
contravention and shall be liable to be proceeded
agai nst. and puni shed accordingly. It was urged

that the two respondents were in charge of, and

were responsi bl e to, the Company for the conduct

of the business of the Conpany and, consequently,
they nust be held responsible for the sale and for
thus contraveni ng the provisions of clause (5) of
the Iron and Steel Control Order. This argunent
cannot be accepted, because it ignores the first
condition for the applicability of Section 10 to the
effect that the person contravening the order nust
be a conpany itself. In the present case, there is no
finding either by the Magistrate or by the High
Court that the sale in contravention of clause (5)
of the Iron and Steel Control Order was made by

the Company. In fact, the Conpany was not

charged with the offence at all. The liability of the
persons in charge of the Conpany only arises
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when the contravention is by the Conpany itself.
Since, in this case, there is no evidence and no
finding that the Conpany contravened cl ause (5)
of the Iron and Steel Control Order, the two
respondents could not be held responsible. The
actual contravention was by Kandar and
Val | abhdas Thacker and any contravention by
them woul d not fasten responsibility on the
respondents. The acquittal of the respondents is,
therefore, fully justified. The appeal fails and is
di sm ssed. "

(Enphasi s suppl i ed)

The clear findings contained in a binding precedent were, however,
sought to be explained by a two Judge Bench of this Court in Sehoratan
Agarwal and anot her v. State of Madhya Pradesh, [ (1984) 4 SCC 352 ]

stating :-

"The Section appears to our mnd to be plain
enough.. If the contravention of the order made
under Section 3 is by a Conpany, the persons who
may be held guilty and punished are (1) the
Conpany itself (2) every person who, at the tine
the contravention was conmitted, was in charge
of , and was responsi ble to, the Conpany for the
conduct of the business of the Conpany whom for
short we shall describe as the person-in-charge of
the Conpany, and (3) (any director, nmanager
secretary or other officer of the Conpany with
whose consent or connivance or because of

negl ect attributable to whomthe of fence has been
conmmitted, whomfor short we shall describe as an
of ficer of the Conpany. Any one or nore or all of
them may be prosecuted and puni shed. The
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Conpany al one may be prosecuted. The person-in-
charge only may be prosecuted. The conniving

of ficer may individually be prosecuted. One, somne
or all nay be prosecuted. There is no statutory
conpul sion that the person-in-charge or an officer
of the Conpany nay not be prosecuted unless he

be ranged al ongsi de the Conpany itself. Section

10 indi cates the persons who may be prosecuted
where the contravention is made by the Conpany.

It does not |lay down any condition that the person
i n-charge or an officer of the Conpany nay not be
separately prosecuted if the Conpany itself is not
prosecuted. Each or any of them nay be separately
prosecuted or alongwith the Company. Section 10
lists the person who may be held guilty and

puni shed when-it isa Conpany that contravenes

an order ‘'made Under Section 3 of the Essentia
Commodities Act. Naturally, before the person-in-
charge or an officer of the Conpany is held guilty
in that capacity it nmust be established that there
has been a contravention of the O der by the
Conpany. That shoul'd be axionmatic and that is al
that the Court laid down in State of Madias v. C V.
Parekh (supra) as a careful reading of that case
wi Il show and not that the person-in-charge or an
of ficer of the Conpany mnust be arrai gned

si mul taneously along with the Conpany if he is to
be found guilty and punished. The foll ow ng
observati ons nmade by the Court clearly bring out
the view of the Court

It was urged that the two respondents were in

charge of, and were responsi ble to, the conpany

for the conduct of the business of the Conpany

and, consequently, they must be held responsible

for the sale and for thus contravening the

provisions of Clause 5 of the Iron and Stee

(Control) Oder. This argunent cannot be

accepted, because it ignores the first condition for
the applicability of Section 10 to the effect that the
person contraveni ng the order nmust be a conpany
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itself. In the present case, there is no finding either
by the Magistrate OR by the H gh Court that the
sale in convention of Clause 5 of the Iron & Stee
(Control) Oder was nade by the Conpany. In

fact, the Conpany was not charged with the

offence at all. The liability of the persons in
charge of the Conpany only arises when the
contravention is by the Company itself. Since, in
this case, there is no evidence and no finding that
the Conpany contravened Clause 5 of the Iron &
Steel (Control), Order the two respondents could
not be held responsible. The actual contravention
was by Kandar -and Vill abhadas Thacker and any
contravention by them woul d not fasten

responsi bility on the respondents."

28. Wth the greatest of respect to the learned judges, it is difficult to
agree therewith. The findings, if taken to its logical corollary lead us to an
anonal ous position. The trial court, in-a given case although the conpany

is not an accused, would have to arrive at a finding that it is guilty.
Conpany, although a juristic person, is a separate entity. Directors may
cone and go. The conmpany remains. It has its own reputation and standi ng

in the market which is required to be maintained. Nobody, w thout any
authority of law, can sentence it or find it guilty of conmm ssion of offence.
Before recording a finding that it is guilty of comm ssion of a serious

of fence, it may be heard. The Director who was in charge of the conmpany at
one point of tinme may have no interest in the conpany. He may not even

defend the conpany. He need not even continue to beits Director. He may
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have his own score to settle in view of change in managenment of the
conpany. In a situation of that nature, the conpany would for all intent and
purport woul d stand convicted, although, it was not an accused and, thus,

had no opportunity to defend itself.

29. Any person accused of conmi ssion of an offence, whether natural or
juristic, has some rights. If it is to be found guilty of conmi ssion of an
of fence on the basis whereof its Directors are held |iable, the procedures
laid down in the Code of Crimnal Procedure nust be foll owed. In
determ ning such an issue all relevant aspects of the natter nust be kept in
m nd. The ground realities cannot be | ost sight of. Accused persons are
bei ng convicted for comm ssion of an of fence under Section 138 of the Act

inter alia on drawi ng statutory presunptions.

Various provisions contained therein | ean in favour of a drawer of the
cheque or the holder thereof and agai nst the accused. Sections 20, 118(c),
139 and 140 of the Act are sonme such provisions. The Act is a penal statute.
Unl i ke of fences under the general law it provides for reverse burden. The
onus of proof shifts to the accused if sone foundational facts are

est abl i shed.
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It is, therefore, in interpreting a statute of this nature difficult to
conceive that it would be legally permssible to hold a conmpany, the prine
of fender, liable for comm ssion of an offence although it does not get an
opportunity to defend itself. It is against all principles of fairness and
justice. It is opposed to the Rule of Law. No statute in view of our
Constitutional Schene can be construed in such a manner so as to refuse an
opportunity of being heard to a person. It would not only offend a conmon-
sense, /it may be held to be unconstitutional. Such a construction, therefore,

in my opinion should be avoi ded.

In any event in-a case of this nature, the construction which may be
avai l abl e in invoking Essential Commopdities Act, Prevention of Food
Adul teration Act, which affects the Society at |arge nay not have any

application when only a private individual is involved.

30. Qur attention has al so been drawn-to a Two-Judge Bench deci sion of
this Court in Anil Hada v. Indian AcrlicLtd. [(2000) 1 SCC 1] and R

Raj gopal v. S.S. Venkat [AIR 2001 SC 2432].

In Anil Hada v. Indian Acrylic Ltd. [(2000) 1 SCC 1], this court

whil e construing the neaning of the term™"as well as" held that it would
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nmean the persons nmentioned in the first category within the dragnet of the

of fence on a par with the of fendi ng conpany.

31. In Anil Hada (supra), the conmpany was under |iquidation. A question
arose as to whet her perm ssion of the conpany court was necessary to

continue prosecution against the conpany. The court did not go into the

said question. In that case, the Magistrate accepted the contention rai sed on
behal f of ‘the accused - conpany that the w nding up had been ordered by

the court' and hence no prosecution proceedi ng could be continued agai nst

the accused - conpany. The said proposition of lawin a situation of this
nature nmust be understood in the factual matrix involved in the matter. In

the peculiar factual matrix involved therein, it was opined:

"12. Thus when the drawer of the cheque who falls
within the anbit of Section 138 of the Act is a
human bei ng or a body corporate or even firm
prosecution proceedi ngs can be initiated agai nst
such drawer. In this context the phrase "as well as"
used in sub-section (1) of Section 141 of the Act
has sone inportance. The said phrase woul d

enbroil the persons nentioned in the first category
within the tentacles of the offence on/a par with
the of fending conpany. Sinmilarly the words "shal

al so" in sub-section (2) are capabl e of bringing the
third category persons additionally within the
dragnet of the offence on an equal par. The effect
of reading Section 141 is that when the conpany

is the drawer of the cheque such conpanyis the
princi pal offender under Section 138 of the Act
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and the remaini ng persons are nade of fenders by

virtue of the legal fiction created by the |egislature
as per the section. Hence the actual offence should
have been commtted by the conpany, and then

al one the other two categories of persons can al so
becone liable for the offence."

The ratio laid down in the said case is to be understood in the factua
matri x obtaining therein, nanely, the conpany could not have been

prosecuted due to a | egal snag, although was made an accused.

However, with utnost respect, the observations of the court that
‘ conpany need not be proceeded against’, in nmy opinion is obiter dicta and
not its ratio-decidendi. W are otherw se also bound by the Three-Judge
Bench decision of this Court in S MS. Pharmaceuticals Ltd (supra) and

C. V. Parekh (supra)

32. It is one thing to say that the conplaint petition proceeded agai nst the
accused persons on the prem se that the conpany had not committed the
of fence but the accused did, but it is another thing to say that although the

conpany was the principal offender, it need not be nade an accused at all
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| have no doubt whatsoever in our mnd that prosecution of the

conpany is a sine qua non for prosecution of the other persons who fal
within the second and third categories of the candidates, viz., everyone who
was i n-charge and was responsible for the business of the conpany and any
ot her person who was a director or managi ng director or secretary or officer
of the conpany w th whose conni vance or due to whose negl ect the
conpany had comitted the offence.
33. I'n Raghu Lakshmi-narayanan v. Fine Tubes 2007(5) SCALE 353, the
i ssue before this court was whether having regard to the expl anation
appended to the definition of ‘company in section 141 of the Act would
i nclude a proprietary concern. Although the answer was rendered in the
negative, the court however nade a very pertinent observation as regards
the liability of the directors of the conpany. |t opined:

"It is of sone significance to note that in view of

the said description of "Director", other than a

person who comes within the purview thereof,

nobody el se can be prosecuted by way of his

vicarious liabilityin such a capacity. If the offence

has not been comm tted by a Conpany, the

guestion of there being a Director or his being

vicariously liable, therefore, would not arise.

Appel | ant herein categorically contended that

accused No. 1 was a proprietary concern of the

accused No. 2 and he was nerely an enpl oyee

thereof. If accused No. 1 was not a Conpany
within the neaning of Section 141 of the
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Negoti abl e I nstruments Act, the question of an
enpl oyee bei ng preceded against in terns thereof
woul d not arise.”

I ndi sputably, all the decisions of this Court in no uncertain terns says
- conpany at the first instance should be proved to be of fender and, thus,
only question of proof that the Director is also liable being in charge of its

affairs.

34. True interpretation, in ny opinion, of the said provision wuld be that
a conpany -has to be nade an accused but applying the principle "l ex non

cogit ad inpossibilia™, i.e/, if for some |egal snag, the company cannot be
proceeded agai nst wi thout obtaining sanction of a court of |aw or other
authority, the trial as against the other accused nmay be proceeded against if
the ingredients of Sections 138 as also 141 are otherwise fulfilled. In such
an event, it would not be a case where the conpany had not been made an
accused but woul d be one where the conpany cannot be proceeded agai nst

due to existence of a |legal bar. A distinction must be borne in m nd

bet ween cases where a conpany had not been nmade an accused and the one

where despite making it an accused, it cannot be proceeded agai nst because

of a legal bar.
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35. R Raj gopal (supra) does not |ay down any | aw.

There are other statutes whose provisions is pari materia with Section
141 of the Act, e.g., Section 35H Wealth Tax Act, Section 14A Enpl oyees
Provi dent Fund and M scel | aneous Provi sions Act, Section 34 Drugs and
Cosnetics Act, Section 10 Essential Conmmodities Act, Section 6 Indian
Mer chandi se Act, Section 38 Narcotic Drugs and Psychotropi c Substances

Act and Section 17 Prevention of Food Adulteration Act.

I n ‘Rajast han Phar maceutical Laboratory, Bangalore and Ors. v. State
of Karnataka [1981 (1) SCC 645] on the interpretation of the words
"puni shed accordi ngly" in Section 34 of the Drugs and Cosnetics Act,

1940, this Court observed:
"It seens clear to us that the words "punished
accordi ngly" in the context nean-that a person
deened to be guilty of an offence comnmtted by a

conpany shall receive the punishnment that is
prescri bed by the Act for that offence."

To the sane effect is the decision of this court in State of Punjab v.
Kasturi Lal and Qthers [2004(12) SCC 195].
In R Banerjee and others v. H D. Dubey and others[ 1992(2) SCC

552] the question which arose for determ nati on was whether it was
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perm ssible to | aunch prosecution under Sub-section (1) of Section 17 of the
Preventi on of Food Adulteration Act, 1954 against the Directors and
Managers of public limted conpanies, for the comm ssion of the alleged
of f ence puni shabl e under the aforesaid provisions notw thstanding the
nom nati on made by the said conpanies as required by Sub-section (2) of
Section 17 of the Act. This court after reading the said provision held as
under :

"lt"is clear fromthe plain reading of Section 17 that

where an of fence under the Act is alleged to have been

conmitted by a conpany, where the conpany has

nom nat ed any person to be in charge of, and responsible

to, the conmpany for the conduct of its business that

person will be'liable to be proceeded agai nst and

puni shed for the comm ssion of the offence. Were,

however, no person has been so nom nated, every person

who at the tine of the conm ssion of the offence was in

charge of, and responsi ble to, the conpany for the

conduct ‘of its business shall be proceeded agai nst and
puni shed for the said crinme."

36. I may notice that in sonme of the decisions of this Court a libera
interpretation of notice had been advocated to suggest that a notice served
upon a managi ng director of the conpany or a director of the conpany shal
satisfy the requirenents of |aw [See Bil akchand Gyanchand Co. v. A

Chi nnaswam JT 1999 (10) SC 236 and Rajneesh Aggarwal v. Amt J.

Bhal | a JT 2001 (1) SC 325].
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37. The sai d deci sions proceeded on the premise that what is necessary is

the know edge of the accused that the cheque has been di shonoured so that
the anpbunt nay be paid within a period of fifteen days fromthe date of such

know edge.

38. A learned Single Judge of the Kerala H gh Court in Pranod v. C K
Vel ayudhan & Ors. [2006(1) JCC (NI) 62] inter alia relying on a decision
of this Court in Mnaben Ketanbhai Shah v. State of Gujarat [(2004) 7 SCC

15: 2004 Cri LJ 4249] opi ned:

"...lIn other words, conm ssion of offence under
Section 138 of 'the Act by a juristic person is an
inevitable legal pre-requisite or the condition
precedent ‘to proceed agai nst a person referred to
under Section 141 of the Act and to hold him
guilty of the said offence.”

It was further opined:

"19. Learned counsel for petitioner placed reliance
upon the decision of the Hi.gh Court of Andhra
Pradesh in B.S. K Prasad v. Ms. Laxm Vessels,
2005 (1) LJ (NOC) 7 : (2004 Cri LJ 4079) (AP) in
which it is held that "as per Section 138 of the Act
the drawer of a di shonoured cheque only is |iable
for punishment”. He also cited K. Seetharam

Reddy v. K. Radhi ka Rani, (2002) 112 Conp Cas

204 (AP) in support of his argunents. It is held in
the said decision that "Section 138 of the

Negoti abl e I nstruments Act, 1881, |eaves no doubt
that the person who has drawn the cheque on his
account is alone liable in the event the cheque
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drawn by himis dishonoured”. In the light of the
above dictumalso, | find that neither first accused-
soci ety nor petitioner, as secretary of the society
can be proceeded agai nst for offence under

Section 138 of the Act.

20. But, despite all these, trial Court issued
sumons to petitioner. The nere description on

the cause-title of the conplaint appears to be the
sol e persuadi ng factor which propelled | earned

Magi strate to sunmon petitioner. There was no

ot her ground to proceed agai nst the petitioner

Needl ess to say, a crimnal Court will not get any
jurisdiction to proceed against a person at the nere
sight of the details on the docket-sheet or the
cause title. No Court shall act upon the sole tag,

| abel or the badge veiled on the cause-title. No
Court shall be carried away by the prints and dots
on the veil of cause-title. The Court is bound to
unveil the conplaint, feel the texure of its contents
and test, the crimnality. Criminality lies not on
how a person is christened at the cause-title, but
how he acts, as per the contents of the conplaint."

39. In B.S.K. Prasad v. Ms. Laxm Vessels & Anr. [2005 (1) JCC (NI)
86], a learned Single Judge of the Andhra Pradesh Hi gh Court has laid

down the law in the follow ng terns:

"4. As per Section 138 of the Act the drawer of a
di shonoured cheque only is liable for punishment.
If the "person’ that committed the of fence under
Section 138 of the Act is a conpany the Directors
and the per-son-in-charge of the affairs of the
conpany, who | ook after the day to day affairs of
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that conpany, apart fromthe conpany, would al so

be liable for the said offence, by virtue of Section
141 of the Act. As stated earlier there is no scope
for invoking Section 141 of the Act because the

di shonoured cheque was not issued for and on

behal f of a conpany. Since petitioner, admttedly,
did not draw the di shonoured cheque on an

account maintained by himin a bank, and since

there is no scope for invoking Section 141 of the
Act to rope in the petitioner as Managi ng Director
of a conpany of which A-1 is the Director, nerely
because A-1is said to have given the dishonoured
cheque in partial or full settlement of a debt due to
1st respondent froma conpany of which

petitioner is the Managing Director, petitioner
cannot be made liable for an of fence under Section
138 of the Act. The fact that 1st respondent has a
right to sue petitioner also for recovery of the debt
due to himis not and cannot be a ground for

maki ng the petitioner liable for an offence under
Section 138 of the Act, when the di shonoured

cheque /was not drawn for and on behal f of that
conpany, /on an account maintained by it in a

bank. Therefore the fact that Al who drew the

di shonoured cheque happens to be a Director in

the conpany of which petitioner is the Minagi ng
Director, for the debt allegedly due to 1st
respondent fromthe said conpany, is of no
consequence. "

40. In Grish Saxena v. Praveen Kumar Jain & Os. [2007 (2) JCC (NI)
220], a learned Single Judge of the Del hi H gh Court opined:

"...It is settled |l aw that only drawer of the cheque
can be prosecuted under Section 138 of the
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Negoti abl e I nstruments Act on the cheque getting
di shonoured. Since the petitioner was neither the
drawer of the cheque nor it is alleged that he was
partner or proprietor of firmwhen cheque got

di shonoured or he was the person responsible for
non payment of cheque amount, no of fence under
Section 138 of Negotiable Instruments Act can be
made out agai nst the petitioner."

41. | agree with the aforenmentioned decisions of the H gh Courts as

having laid down the correct |aw.

42. For' the reasons aforenentioned, the inpugned judgnent cannot be

sustained. It is set aside accordingly. Appeals are all owed.

[[S. B. Sinha]

New Del hi ;
May 08, 2008
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I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI' M NAL APPEAL NO. 838 OF 2008
(arising out of SLP(Crl.) NO. 2094/2007

Aneet a Hada ... Appel | ant
Ver sus

M's CGodfather Travels & Tours Pvt. . ... Respondent
Lt d.

Wth
Crimnal Appeal No.842 /2008
(arising out of SLP(Crl.) No. 2117/2007
ORDER

In view of the difference of opinion, let the matters be placed
bef ore three-Judge Bench.” The Registry is directed to place the records before the
Hon’ bl e the Chief Justice of India for appropriate orders.

.J.

['S. B. "SI NHA]
J.

[V.S. Sirpurkar]
New Del hi ,

May 8, 2008.
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" REPORTABLE
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI' M NAL APPEAL NO. _ 838 OF 2008
(Arising out of 'SLP (Crimnal) No.2094 of 2007)

Aneet a Hada .... Appellant
Ver sus
M s. Godf ather Travels & Tours Pvt. Ltd. . ... Respondent
W TH
CRI M NAL APPEAL NO. 842 CF 2008

(Arising/out of SLP (Crimnal) No.2117 of 2007)

Ani | Hada .... Appellant
Ver sus
M s. Godf at her Travels & Tours Pvt. Ltd. .. ... Respondent
JUDGVENT

V. S. SI RPURKAR, J.

1. | have the benefit of going through the opinion of ny esteened

Brother Justice S.B. Sinha, J. However, | amunable to-agreed with the

sai d judgnent.
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2. Leave granted in both the cases.

3. The present judgnent will dispose of the Crimnal Appeal arising out

of SLP (Criminal) 2094 of 2007 and also Crimnal Appeal arising out of SLP
(Crimnal) 2117 of 2007. However, for the conveni ence sake we will be
dealing with the facts arising out of SLP (Crinminal) 2094 of 2007 which are

identical with the facts arising out of SLP (Crimnal) 2117 of 2007.

4. The facts have been succinctly stated in the judgnment, therefore, the
sanme need not be referred here. It is an adnitted position that the
appel  ant herein was a signatory to the cheque and the said cheque was
bounced. It is not as if the appellant herein suggests that she is not, in any
way, connected with Ms.Intel Travels on whose cheque book she has

i ssued the cheque. The appellant had the authority to use the cheque

book and sign on behalf of Ms:Intel Travels. Even if she wote a cheque

on the cheque-book of Ms.Intel Travels for paying her own debts and the
cheque is bounced, the offence under Section 138 of the Negotiable
Instrunments Act (hereinafter referred to as "the Act”) will be conplete

atl east against her. That is the clear inport of the | anguage of Section 138
of the Act and her act is squarely covered under the said Section. The

Hi gh Court had correctly relied on Section 139 of the Act. W accept that
finding of the High Court. It is true that for a proper conplaint under
Section 138 of the Act, the cheque nust have been drawn by a person and
secondly the account nust be maintained by "such! person” and it shoul d

have been given for paynent of ampunt of nopney to another person from
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out of that account for the discharge of any debt or other liability and when
such cheque is returned by the bank unpaid because of the insufficient

funds to honour the cheque. Then such person woul d be |iabl e under

Section 138 of the Act. In the present case, the account was being

mai ntai ned by "Intel Travels" and the appellant had the authority to sign the
cheque of that account. Therefore, there will be a clear liability if the
appel | ant used the cheque which she had the authority to use and that too

for discharging the debt. It nust be pointed out at this juncture that the
words in ‘Section 138 of the Act are "any debt" or "other liability". In this
case since Ms. Intel Travel s was maintaining the account and the

appel l ant had the authority to operate the same, the conditions will be

satisfied even if it was given for the discharge of the liability of the

appel | ant .
5. Even if it is presuned that the account was neant to be mai ntained
by the conpany, since the appellant was authorized signatory, it will have

to be presuned that she had the authority to operate the account. Again
even if it is presuned that the cheque was issued by the conpany, that wll
nmake no difference as the appell ant has put her signatures on the cheque
whi ch signature she was authorized to put. This is apart fromthe fact that
as yet no evidence is led for proving as to whose debt was sought to be

di scharged by the cheques whi ch were di shonoured.

6. The I egal fiction created by the Legislature under Section 138 of the

Act is to be found via Section 141 where along with the conpany, every
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person who was incharge of and was responsible to the conpany for the
conduct of the business is also nmade guilty. However, sub-section (2) of
Section 141 which starts with non obstante clause creates an "additiona
crimnal liability", in that, the | anguage of the sub-section is as follows:

"141(2) Notwi thstandi ng anything contained in sub-section (1),

where any offence under this Act has been comitted by a

conpany and it is proved that the of fence has been comitted

with the consent or connivance of, or is attributable to, any

negl ect on the part of, any director, manager, secretary, or

other officer of the conpany, such director, manager

secretary or other officer shall also be deened to be guilty of

that offence and shall be |liable to be proceeded agai nst and
puni-shed accordi ngly.™

A glance at this provision would suggest that sub-section (2) starts with the
non obstante clause and fixes additional crimmnal liability. That is clear from
the words "such director, manager, secretary or other officer shall also be
deened to be guilty of that offence". In using the cheque book of Ms. Inte
Travel s, which the appellant was authorized to use and in signing the sane

whi ch cheque ultimately was bounced, it would have to be presuned that

the signatory of the cheque shall also be deened to be guilty of the

of f ence.

7. Even if the liability against the appellant is vicarious herein on
account of the offence having allegedly been conmmtted by Ms. Inte
Travels, it would have to be presumed that the appellant had al so
conmitted the offence. However, though Ms. Intel. Travels has not been

joined as an accused, that woul d be of no consequences.
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8. There can be no quarrel against the proposition that a company can
be proceeded against in the crimnal proceeding even where the inmposition
of sentence is provided for. That lawis laid down in Standard Chartered
Bank & Others v. Directorate of Enforcenent & Ors. [(2005) 4 SCC

530]. However, there is nothing in that judgment to suggest that there
cannot be a prosecution of the signatory alone in the absence of the

conpany like Intel Travels-in this case.

9. It i's true that in S.MS.” Pharmaceuticals Ltd. V. Neeta Bhalla &

Anr. [(2005) 8 SCC 89] a vicarious liability has been found agai nst the
person responsi ble for running the conmpany where the principal accused is
the conpany. However, it is nowhere laid down in SVMS Pharnmaceutical s

case that unless the conmpany itself is nade an accused, the person
responsi ble for running the same, in the present case, the signatory of the
cheque, cannot be joined as an accused. Even in-Sabitha Ramanurty &

Anr. V. R B.S. Channabasavaradhya [ 2006 (9) SCALE 212] such precise

observations are not to be found.

10. In the present case it is yet to be decided as to whether the liability
was that of the conpany or the appellant herself. It could be persona
liability of the appellant herself for discharging her debt for which she m ght
have m sused t he cheque-book of the conpany. Even under such

ci rcunst ances the of fence agai nst her could be conplete is not known at

this stage since no evidence has been led in this regard. Therefore, the

inference that the liability was that of the conpany and she was nerely
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vicariously liable would, therefore, be a premature finding. On the other
hand even if she has m sused the cheque-book to discharge her own

liability, taking advantage of her authorization to put the signatures on the
cheque- book of Ms.Intel Travels, she still would be liable to be proceeded
against and it would be a question between herself and the conpany

whet her she has comitted any of fence vis-‘-vis the conpany also. At this
stage, however, it is not possible to say anything w thout any evidence

havi ng been | ed.

11. Law laid down in S. V. Mizundar & Ors. V. Qujarat State Fertilizer
Co. Ltd. & Anr. [(2005) 4 SCC 173], Sarav |nvestnent and Fi nanci a

Consul tants Pvt. Ltd. & Anr. V. Llyods Register of Shipping Indian

Ofice Staff Provident Fund & Anr. [2007 (12) SCALE 123] as also in K
Srikanth Singh v. North East Securities Ltd. & Anr. [(2007) 9 SCALE

371] does not even inpliedly suggest that unless the conpany is joined as
an accused it is not possible to proceed agai nst the signatory of the

cheque.

12. A cl ose exam nati on of the decision in SM5 Pharnaceuticals’s

case (cited supra) as also the decision.in N -Rangachari v. Bharat
Sanchar N gam Ltd. [2007 (5) SCALE 821] does not show such extrene
proposition. Al that SM5 Pharmaceuticals and N. Rangachari say is that
the prosecution could be |Iaunched not only against the conpany on behal f
of which the cheque i ssued has been di shonoured but it could al so be

initiated agai nst every person who, at that tinme of commtting the offence,
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was i ncharge and was responsible for the affairs of the conpany.
However, it does not nean that both the accused nmust be joined together
for proper prosecution and that the signatory of the cheque cannot

i ndividually be prosecuted in the absence of the conpany.

13. A conpl ai nt has been nade agai nst the two accused persons,

nanmely, Snt.Aneeta Hada who is described as Director of Ms.Intel Travels
and al so Anil Hada who has al so been described as Director of the

conpany. It is then specifically suggested in the conplaint that the
accused persons used to purchase the air-tickets for their clients and that
they had purchased the air-tickets fromthe conplainant fromtine to tine
and i ssued the cheques worth Rs.5,10,000/- and Rs. 4, 21, 000/ -. It is
specifically stated that Accused No.l also used to conduct the business of
her conpany and she also used to purchase the tickets fromthe

conpl ai nant. The basic conplaint, therefore, is against two accused
persons in their individual capacity, though they m ght be purchasing the
tickets for their traveling conmpany. However, merely because of that fact
one cannot reach at a conclusion that in the absence of Ms. Intel Travels
the two accused persons and nore particularly the appellant herein who

was the signatory to the cheque and whose cheque was bounced cannot

be prosecuted. That could not be the inport of the decisionin Everest
Advertising Pvt. Ltd. V. State Govt. of NCT of Delhi & O's. [2007 (5)
SCALE 479], SMs Pharnaceuticals (cited supra) or the decision in N K

Wahi v. Shekhar Singh & Ors. [2007 (4) SCALE 188].
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14. In the decision in Anil Hada v. Indian Acrylic Ltd. [(2000) 1 SCC 1],

it so happened that the conpany itself was in liquidation and the D vision
Bench of this Court was considering the question as to whether the
signatory to the cheque coul d be proceeded agai nst. The expressions in
par agraph 12 of this judgnment are apposite. The words used in Section
141(1) of the Act as also the words "shall al so" used in sub-section (2) of
Section 141 had been held to bring the third category of persons
additionally wi thin the dragnet of the of fence on an equal path. The words
"conpany ‘need not be proceeded agai nst" cannot be held as obiter dicta.
Further there is nothing conflicting in the aforesaid two judgnments in the
cases of Anil Hada & SM5 Pharmaceuti cal s. On the other hand a
readi ng of the judgnent in Anil Hada's case woul d suggest that the court
therein considered the law laid down in State of Madras v. C. V. Parekh
[ (1970) 3 SCC 491] wherein the anal ogous provisions under Section 7 of
the Essential Commodities Act read with-Section 10 of that Act fell for
consi deration. There also the private |imted conpany was not included as
an accused and the question was as to whether the Managi ng Director
al one coul d be proceeded agai nst.  This judgnent was considered in the
cel ebrated judgnent in Sehoratan Agarwal v. State of MP. [(1987) 3
SCC 684]. The Court not only expl ained the observations earlier made in
C. V. Parekh’s case [cited supra) but went on to hold further as foll ows:
"Any one or nore or all of them may be prosecuted and
puni shed. The conpany al one may be prosecuted. The

person in charge only may be prosecuted. The conniving
of ficer may individually be prosecuted. One, sone or all may
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be prosecuted. There is no statutory conpul sion that the
person in charge or an officer of the company may not be
prosecut ed unl ess he be ranged al ongsi de the conpany itself.
Section 10 indicates the persons who may be prosecuted

where the contravention is nade by the conpany. It does not

| ay down any condition that the person in charge or an officer
of the conpany may not be separately prosecuted if the
conpany itself is not prosecuted. Each or any of them may be
separately prosecuted or along with the conpany." (Enmphasis
Suppl i ed)

Utimtely the law | aid down i n Sheoratan Aggarwal’s case was approved
by the Bench. The Court ultimately held in para 21 as under
"We, therefore, hold that even if the prosecution proceedings
agai nst the conpany were not taken or could not be
continued, it isno bar for proceedi ng agai nst the other persons
falling within the purview of sub-sections (1) and (2) of Section
141 of the Act. In the light of the aforesaid view we do not
consider it necessary to deal wi'th the remaining question

whet her wi ndi ng up order of a conpany would render the
conpany non-existent." (Enphasis Supplied)

It will, therefore, be seen that the question as to whether the persons I|ike
accused al one in the absence of the conpany havi ng been nade accused

coul d be proceeded against or not had directly fallen for consideration and
it cannot be said that any observations in Anil Hada's case by any chance

could be viewed as obiter. This is a binding precedent.

15. The ratio laid down in Anil Hada's case was applicable to the factua
matri x thereof which is identical here. The question has been directly

deci ded that the prosecution of the conpany is not a sine qua non for the
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prosecution of the other persons who fall within the second and third
categories, nanely, those who were incharge and responsible for the

busi ness of the conpany.

16. Even the law | aid down in Raghu Lakshm narayananan v. Fine
Tubes [2007 (5) SCALE 353], would not be apposite. In that case the
guestion was whether the persons in the second category, as in the

present case, could be prosecuted in the absence of the conpany.

17. The principle "l ex non-cogit ad inpossibilia® would not apply here,
because of the | anguage of Section 141 of the Act and the present
appel  ant woul d be completely liable since the cheques signed by her were

bounced.

18. Since the decision in Sheoratan Agarwal ' case (cited supra) has
al ready been consi dered by the Division Bench of this Court and relied

upon in the decision in Anil Hada, it need not be considered afresh.

19. Lastly, since this question was already covered by Anil Hada's

case, the appellant would be liable to be prosecuted even when Ms.Inte
Travel had not been joined as an accused. It is in the |ight of decision in
Ani | Hada that subsequent decisions in Bilakchand Gyanchand Co. v.. A

Chi nnaswam [JT 1999 (10) SC 236] and Raj neesh Aggarwal v. Amt J.

Bhal la [JT 2001 (1) SC 325] would have to be read. The other cases

referred to, one of Kerala H gh Court in Pranod v. C. K Vel ayudhan &

Os. [(2006) 1 JCC (NI) 62] and Monaben Ketanbhai Shah/'v. State of
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GQuj arat [(2004) 7 SCC 15: 2004 Cri. LJ 4249] in my opinion are not

apposite to the present controversy.

20. The deci sions in Andhra Pradesh H gh Court reported in B.S. K
Prasad v. Ms.Laxm Vessels [2005 (1) LJ (NOC) 7: 2004 Cri. LJ 4079
(AP) ] and K. Seet haram Reddy v. K. Radhika Rani [(2002) 112
Conpany Cases 204 (AP) support the view that the person who has
drawn the cheque, in case the cheque is dishonoured, is |iable under

Section 138 of the Act itself.

21. No comment is required on the reported decision in B.S K Prasad' s
case (cited supra) sincethe decision in that case turns on the evidence
led in that case. That opportunity has still not been given to the
prosecution in this case and it is not known uptil now as to whether the
cheque issued by the accused was i ssued on behal f of the conpany or to

pay off her own debts. Again the judgnment does not say anywhere that the

signatory to the cheque cannot al one be prosecuted.

22. Appellant’s reliance on the last case in Grish Saxena v. Praveen
Kumar Jain & Ors. [(2007) 2 JCC (N.) 220] is also unnecessary since in
that case the accused was not a signatory to the cheque. The decision in

that case would not be applicable to the present case:

23. In view of the above | woul d be of the opinion that the appeals nust

be di sm ssed.
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New Del hi ,
May 8, 2008

(V. S. S| RPURKAR)




