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By an order dated WMarch 20, 1996, Civil Appea
No. 1795/ 96 was allowed and the inpugned order of the High
Court dated January 3, 1996, was set aside. The Civil Appea
No. 3677/ 96 which was actually cross objections filed by the
respondent in G vil Appeal No.1795/96 was dism ssed. ~ The
el ection petition from which the present appeals arose was
consequently dismssed. The present judgnment is to provide
reasons for the above order.

First, the facts in brief. Shri Subhan Khan, the
respondent in Civil Appeal No.1795/96, (hereinafter referred
to as the respondent), filed the el ection petition
challenging the election of Shri J.H Patel, the appell ant
in C A No.1795/96, from 158 Channagiri Legislative Assenbly
Constituency on the ground t hat hi s (respondent’s)
nom nati on paper was inproperly rejected by the Returning
Oficer. One Sri E.  Shekharappa, a voter from the same
constituency, filed a nomnation paper proposing the
respondent’s nane on COctober 29, 1994. The Returning O ficer
issued a notice to the respondent to make and subscribe the
oath or affirmation before the date appointed for scrutiny
of the nonination paper, that is, Novenber 3, 1994. The
preceding two days i.e., Novenber 1, 1994 & Novenber 2,
1994, were public holidays. The respondent cane to the
office of the Returning O ficer on Novenber 3, 1994 at 9.00
a.m and took oath under Article 173 of the Constitution of
India at 10.55 a.m before the Tehsildar, Channagiri Tal uk
The scrutiny was to comence at 11.00 a.m when the
respondent produced the certificate of having taken oath.
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The Returning Oficer rejected the nomnation of the
respondent. El ecti ons were held on Novenber 26, 1994 and on
Decermber 9, 1994, the appellant was declared elected. The
respondent challenged the election as void on the ground
that the rejection of his nomination was inproper. The
el ection petition was contested by the appellant. The Hi gh
Court held that the oath taken on Novenber 3, 1994, at 10.55
a.m was not sufficient but that the oath taken on Cctober
27, 1994 at Davanagere Constituency, as required by Article
173 of the Constitution of India as evidenced by Ex. P.1,
al t hough not brought to the notice of the Returning O ficer
at the time of scrutiny, would qualify himto contest the
el ection from the concerned constituency. The Hi gh court
further held that the respondent was entitled to raise any
fresh ground or produce any fresh material to prove the fact
that his nomination paper — was inproperly rejected and that
the fact that the respondent did not bring this fact to the
notice of « the Returning O ficer would not disentitle himto
rely on the fact before the H gh Court. The H gh Court
accordi ngl y concluded that the rejection of the nom nation
paper of the respondent was inproper -and hence set aside the
el ection.

The i mpugned judgnment-is challenged on the ground that
the decision of the H gh Court in accepting fresh materia
produced for the first tine before it was based on an
erroneous understanding of the judgments of this Court in
N. T. Veluswam Thevar V.G Raja Nainar and Gthers (AR 1959
SC 422) and Birad Mii Singhvi V. Anand Purohit (AR 1988 SC
1796); that the reasoning of the H gh Court if accepted
woul d | ead to absurd results as m schievous el enents could
then file nomnation at  one place and take oath at another
and |ater challenge the rejection of the nom nation; that
the Returning Oficer was right in rejecting the nomnation
paper on the basis of material placed before himand that
the plea of the respondent in the face of his unfair and
i mproper conduct would ampunt. to misuse of the electora
process.

In the cross-objections filed by the respondent, he
reiterates that the oath taken at 10.55 a.m on-Novenmber 3,
1994 was valid and that the finding of the High Court to the
effect that he had not brought to the notice of the
Returning Officer about the affirmation at —Davanagere is
i ncorrect.

Fromt he above narration, one question of fact cones up
for consideration, nanely, whether the respondent had
infornmed the Returning OFficer that he had subscribed an
oath or affirmation in the prescribed formin the Davanagere
constituency on Cctober 27, 1994. The questions of |aw that
arise for consideration are : (a) whether the oath taken at
10.55. a.m on Novenber 3, 1994 would suffice for the
scrutiny held at 11.00 a.m on that very day; (b) whether
the oath taken on Cctober 27, 1994 at Davanagere coul d be
taken into consideration for scrutiny of the nom nation for
the concerned constituency; and (c) whether the election
could be set aside on the basis of oath of October 27, 1994
even if the question of fact raised by the respondent is
decided in the negative.

So far as the fact in issue is concerned, we have to
begin from the initial flaw in the pleadings of the
respondent. As pointed out by the High Court, the respondent
pl eaded that he had brought to the notice of the Returning
Oficer that he had taken oath at Davanagere but did not
pl ead that he had shown the certificate Ex. P.1 evidencing
the taking of the oath. In fact, the best way to satisfy the
Returning O ficer about the oath was to present the
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certificate. Hs wtnesses say that the certificate was
shown. The Assistant Returning Oficer and the Returning
Oficer of the concerned constituency depose to the
contrary. The order of the Returning Oficer Ex.P.4 does not
make any nention of any such certificate or any information
bei ng given by the respondent about the previous oath. No
all egation of bias has been nmde against the Returning
Oficer. W are of the opinion that evaluation of evidence
on this aspect by the High Court does not call for any
interference and we agree with the finding that the
respondent had not informed the Returning Oficer that he
had already taken oath as required by Article 173 of the
Constitution on COctober 27, 1994 at Davanagere.

There is hardly any scope for controversy about the
validity of the oath taken at 10.55 a.m on Novenber 3, 1994
which was the date ~of scrutiny. This Court inits earlier
judgrments in the case of Pashupati Nath Singh v. Harihar
Prasad /Singh, 1968(2) SCR 812 and in the case of Khaje
Khanavar ~Khader khan Hussai n Khan and O hers V.
Si ddavanbal I'i N jalingappa & Another. 1969(3) SCR 524 has
categorically held that the oath required by Article 173 of
the Constitution of India has to be taken prior to the date
of scrutiny of the nom nation paper and not on the sane day,
m nutes before the scrutiny. This Court. took note of the
provisi ons of Section 36(2) of the Representation of
Peopl e’ s Act, 1951 and nade the foll owi ng observation :

"It seens to us that the expression

"on the date fixed for scrutiny" in

s.36(2)(a) neans . "on the whole of

the day on which the scrutiny of

nom nation has to take place". In

ot her words, the qualification nust

exist from the earliest noment of

the day of scrutiny. It wll be

noti ced that on this date the

Returning Officer has to decide the

obj ections and the objections have

to be nmade by the other candidates

after exam ning t he nom nati on

papers and in the 1light of S.

36(2) of t he Act and ot her

provisions. On the date of the

scrutiny the ot her candi dat e.

Should be in a position to raise

all possible objections before the

scrutiny of a particular nom nation

paper starts."

We subscribe to the same view.

However, before we proceed to the next point, we nust
refer to the decision of this Court in the case of Ram
Swarup v.Hari Ramand Qhers (1983) 3 SCC 373 wherein this
Court held that it was enough if the candi date could satisfy
that on the date of scrutiny he was not qualified or
di squalified for being chosen to fill the seat under Article
191 of the Constitution. The H gh Court did not apply the
ratio of this decision to the facts of the present case as
it turned on the | anguage of Article 191 and not Article 173
with which we are presently concerned. That is perhaps the
reason why the Court did not refer to the two decisions
relied on while deciding the case of Ram Swarup. The two-
Judge Bench in Ram Swarup’s case coul d not have taken a view
different fromthe view taken by the three-Judge Benches in
the earlier two cases. W are, therefore, of the view that
on this point the High Court’s decision cannot be faulted.

There was not nuch controversy at the Bar that the oath
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to be taken under Article 173 of the Constitution of India
once taken for any constituency would be valid for the
el ection to the concerned assenbly. The earlier judgments of
this Court on this point, as pointed out by the Hi gh Court,
are also to the sane effect. The central controversy in the
case is the effect of non-disclosure of the fact of having
subscribed an oath on an earlier date prior to scrutiny. The
earlier oath, if any, has to be subjected to scrutiny on the
date and place fixed for the purpose. The subject natter of

scrutiny is provided for in Section 36(2) of t he
Representati on of the People Act, 1951

"(2) The returning officer shall then

exam ne the nom nation papers and shal

decide all objections which may be nade

to any nomnation and may, either on
such objection or on-his own notion,

after such summary inquiry, if any, as
he t hi nks necessary, rej ect any
nom nation on any of _the follow ng
grounds:

(a) that —on the date fixed for the

scrutiny of nominations the candidate

ei t her is not qualified or is

di squalified for being chosen to fill

the seat under any of the followng

provi sions that may be appl i cabl e,

namel y: -

Articles 84, 102, 173 and 191
Part LI of this “Act, and

sections 4 and 14 of the Governnent of

Union Territories Act,~ 1963 (20  of

1963); or

(b) that there has been a failure to

conply with any of the provisions of

section 33 or Section 34; or

(c) that the signature of the candidate

or the proposer on the nom nation paper

is not genuine."

It can be seen that the eligibility of the candidate as
per the requirements of Article 173 of the Constitution is
squarely a matter for scrutiny. The oath subscribed by the
candi date would itself be subject to scrutiny. The mere
information that an oath has been subscribed coul d not have
fulfilled the requirenment of scrutiny of scrutiny. Even EX.
P.1 would fall short of the requirement. Ex.P.1 is quoted
bel ow for facility of its exam nation

Ex.P. 1
ANNEXURE. - B

(Certificate for receipt of formof Gath) (To be
handed over to the candi date by the authorised person)

Certified that Shri Subhan Khan (name) a candidate for
election to the 41-Davanagere Legi sl ative  Assenbly
Consti tuency has nmade and subscri bed the oath/affirmation as
required by the Constitution of India, before me at ny
office at 12-45 (hours) on 27-10-1994 (date).

Date: 27-10-1994
Sd/
7-10- 1994
El ectoral O ficer
No. 41, Davanagere Assenbly Constituency

I, the Petitioner, verify that the contents of this
document Annexure-B are true to the best of my know edge.
Sd/
Suhhan Khan
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Petitioner
The certificate does not reproduce the oath subscribed. The
candi date contesting the election could not, therefore, have
scrutinized the validity of the oath and could not have
rai sed any objection to it.

It was contended on behalf of the respondent that he
had brought to the notice of the Returning Oficer that he
had taken oath in the Davanagere constituency and had shown
Ex.P.1 to him The H gh Court has on an evaluation of the
evidence of PW 1 to 4, 8 and 9 on the one hand, and PW 5
and 6 on the other, cone to the conclusion that this part of
the version is unacceptable. The High Court notices that
there was no avernent in the petition that Ex.P.1 was shown,
nor is there any nention about it in the order Ex.P.4
rejecting the nom nation. . W, t oo, have carefully
scrutini zed the evidence and  see no reason to depart from
the conclusion reached by the H gh Court. Therefore, this
finding of the Hi gh Court assailed in cross-appeal nust be
uphel d.

In this situation, could the respondent be allowed to
prove the factumand validity of the oath taken by him at
Davanagere on Cctober 27, 1994 by an altogether fresh plea
rai sed before the H gh Court? Relying on two decisions of
this Court, wviz., (i) NT. Veluswam Thevar and (ii) Birad
Mal Singhvi (supra), the High Court allowed fresh plea to be
rai sed and concluded that the nomination was wongly
rejected which resulted in the election of the appellant
being vitiated. The question is whether the H gh Court was
right in doing so.

In the first mentioned <case, the facts were that the
el ection of the successful candidate was chal l'enged by one
of the voters of the constituency for the reason that the
nom nati on paper of the 4th respondent had been wongly
rejected by the Returning Oficer on the ground that he was
hol ding an office of profit, in'that, he was the Headnaster
of a CGovernnent-aided school at the rel evant point of tinme.
The contention was that the ground on which the nom nation
paper was rejected was inproper as the 4th respondent had
ceased to be a Headmaster at the time of his nom nation and
further that he was enployed in a private institution. The
appel l ant, the successful candidate, ~who was the second
respondent in the petition, contended that even if the
ground on which the nomnation was rejected was inproper
the decision of the Returning Oficer could still  be
supported as the 4th respondent was interested in Governnent
contracts and had agreed to serve as a teacher under the
District Board. The question which arose for consideration
was whet her in an election petition challenging the
correctness of the rejection of a nom nation paper ~ under
Section 100(1)(c) of the Representation of the People Act,
1951, it was open to the parties to raise grounds of
di squalification other than those put forward before the
Returning Officer. This Court held that an el ection petition
isin the nature of original proceedings and not appellate
proceedi ngs against the order of the Returning Oficer and
hence the jurisdiction need not be confined to one exercised
by an appellate authority. ' The Court, therefore, held that
it was open to the successful candidate to support the
decision of the Returning Oficer on a ground different
fromthe one on which the nomination cane to be rejected

In the second nmentioned case, the appellant’'s, i.e.
the successful candidate's, election was challenged by the
respondent, an elector, on the ground that the result of the
election was materially affected by the inproper rejection
of the nom nation papers of three candidates, Umao Ben,
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Hukm chand and Suraj Prakash Joshi. It was contended that
Smt. Umao Ben was an el ector in Sardarpura Constituency and
the Returning Oficer wongly rejected her nomi nati on paper
wi thout affording her an opportunity to produce a copy of
the electoral roll; Hukm chand and Suraj Prakash Joshi were
both nore than 25 years of age on the date of their
nom nation and yet the Returning Oficer had rejected their
nom nati on papers holding themto be bel ow 25 years of age.
The successful candi date contended that Unrao Ben had failed
to file a certified copy of the relevant entry in the
el ectoral roll of Sardarpura Constituency along wth her
nom nation and had further failed to produce the sane for
scrutiny and therefore, the Returning Oficer was justified
in rejecting her nom nation paper. As regards the other two,
Hukm chand and Suraj ~Prakash Joshi, he contended that
neither of them was present before the Returning Oficer at
the time of scrutiny and since the entries contained in the
el ectoral ‘roll _indicated that they were below 25 years of
age, the Returning Oficer rightly rejected their nom nation
papers. The Hi gh Court held that the nomi nation of the first
nmentioned candidate was rightly rejected as she had fail ed
to conply wth the statutory requirement, but in regard to
the other two,it held that the rejection was inproper as
both the candi dat es ‘'were above the age of 25 years. The High
Court set aside the election of the successful candidate.
When the matter was  heard in appeal by this Court, the
rejection of Unrao Ben’s nom nation was upheld. Insofar as
the nomination papers of the other two candidates were
concerned, this Court, on an exam nation of the nmateria
pl aced on record, cane to the -conclusion ~that  the High
Court’s approach in evaluating the evidence concerning the
dates of birth was wholly wong and hence it had conmitted a
serious error in accepting that evidence  and holding the
appel lant’s election to be void. It would thus be seen that
even on the fresh material before the H gh Court, oral as
wel | as docunentary, the decisionof the Returning Oficer
could not be assailed. On the guestion whether the decision
of the Returning Oficer can be assail ed when the candi date
or his agent did not remain present at the tine of scrutiny
and nore particularly when his decision on the material then
available is found to be proper this Court held that since
the enquiry at the stage of scrutiny is of a summary nature
and since the proceedings in the H gh Court are original and
not appellate, it is open to place fresh material before the
H gh Court to show that the rejection of- the  nomnation
paper was erroneous. The limted purpose for placing this
decision was to show that the decision of the  Returning
Oficer could be challenged on grounds other than the one
accepted by him by adducing fresh evidence.

We may nention that in Hussain Khan's case (supra), the
el ection of the first respondent from Shiggaon constituency
was chal | enged on the ground that he had nade the
affirmati on before the Returning Oficer of the Shiggaon
constituency on the date of scrutiny and not prior thereto
as required by the decision in Pashupati Nath's case
(supra). The first respondent sought to support the decision
of the Returning Oficer by pointing out that he had filed
hi s nomination at two other places, Bagal kot and Hospet, and
had validly nade affirmations at those places prior to the
date of scrutiny i.e., January 21, 1967. This attenpt was
guestioned on two grounds, namely (i) that this was a new
case being set up on behalf of the first respondent for the
first time and (ii) that the affirmation in Bagal kot and
Hospet could not ensure to the benefit of the first
respondent for holding him qualified to stand for el ection
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from Shiggaon constituency. On the first point, this Court
held that since the challenge was based on Pashupati Nath's
case which itself was a new ground pernmitted to the
appel l ants, there was no justification for debarring the
first respondent fromputting forward the alternative case
on the basis of the affirmations nmade at Bagal kot and
Hospet. On the second point, the court referred to the
evidence and came to the conclusion that the affirmations
nmade at the said two places could be used to support the
deci sion of the Returning Oficer in regard to the
acceptance of the nomi nation paper of the first respondent.
It wll, thus, be seen that in this case also, the
successful candidate was allowed to defend the decision of
the Returning O ficer on a ground other than the one which
wei ghed with the Returning Oificer.

From the case | aw di scussed above, it seenms clear to us
that an election petition, being original proceedings and
not appellate proceedings, the Hgh Court’s jurisdiction
cannot 'be confinedto the grounds on which the Returning
Oficer rejected the nomnation. W agree with the High
Court that it-was not precluded from considering any other
ground or fresh material bearing on the question of the
rejection of the nomnation paper. It is pertinent to note
that in Veluswam'’'s case as well as in Hussain's case, the
successful candidate sought to support the Returning
Oficer’'s decision of rejection of the nom nation paper on
ot her grounds when it was realised that the ground on which
the rejection was based was unsustainable; in other words,
the fresh grounds were set up by way of a shield and not a

sword. However, in Birad Ml’'s case the fresh ground was
i nvoked to unsettle the el ection of the successful candidate
but the attenpt did not succeed. |In the present case, the

situation is just the reverse, in that, it has resulted in
upsetting the election of the successful candidate.

M. Soli J. Sorabjee, ‘the'learned Senior Counsel for
the appellant, contended that even if it is assumed that the
candi date whose nomination is rejected can be permitted to
guestion the correctness of the rejection on a ground ot her
than the one on which the rejection was founded, the Court
shoul d be extrenely circunmspect about the sanme because of
the possibility of mischief that can be played to defeat the
election if the desired result is not achieved. He contended
that as an election strategy nonination papers can be filed
in the nane of a dummy candidate at two or nore places and
the oath or affirmation as required by Article 173 can be
subscribed at one place and not at other places, thus
permtting the nom nations to be rejected. If at the other
pl aces the candidate of choice wins, the dumy candidate
woul d keep quiet but if the rival succeeds, his election
woul d be challenged through the dumy candi date by rai sing
the plea that he had taken oath at another constituency and
therefore his nomination was wongly rejected. If 'such a
plea is allowed to be raised even though he had not brought
this fact to the notice of the Returning Oficer, the
successful candi date who won the election after considerable
effort and expense and even personal disconfiture would find
all that wasted for no fault of his own. In fact, the wong
doer, that is the person who deliberately suppressed the
i nformati on, would succeed. He, therefore, submitted that
the court should permit a new ground to be raised only as a
defence as in the cases of Veluswanmi and Hussain Khan
(supra). He lastly submtted that even if the court does not
restrict the scope of its jurisdiction in this behalf, it
should permit it sparingly, keeping in view the possibility
of mischief. He urged that in such cases the Court should
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test the bona fides of the candidate who «challenges the
el ection of the successful candidate and ascertain if he was
put up as a dummy to be used, if need be.

M. Raju Ramachandran, | earned counsel for t he
respondent, submtted that election |aw being a technica
law, there was no roomfor equity. He submtted that the
application of Pashupati Nath’'s case should be confined to
its own facts and Hussain Khan's case does not |ay down any
law since it merely follows the earlier decision wthout any
di scussi on what soever. He lastly contended that t he
respondent had gone to Bombay on October 29, 1994 and as
soon as his father who received the notice informed him of
the same, he returned on Cctober 31, 1994 and took oath at
the earliest opportunity on Novenber 3, 1994 since Novenber
1, 1994 and Novenber 2, 1994 were admttedly public
hol i days. He, therefore, submitted that there was no del ay
on the part of the respondent.

Now let wus carefully examne the facts of this case.
The cal endar of events for the General Elections to the 10th
Kar nat aka Legi sl ative Assenbly was published on Cctober 24,
1994. According to the said calendar the last date for
filing nom nation papers was fixed as Cctober 31, 1994, and
the date for scrutiny of ~the nomnations was fixed as
Novermber 3, 1994. According to the respondent, he filed his
nom nation paper /for- contesting the 'election from 41,
Davanagere Legislative Assenbly Constituency on Cctober 27,
1994 and on the sane day he took oath-as required by Article
173 of the Constitution of India. Two days |ater on Cctober
29, 1994, the respondent’s name was proposed for candi dature
from 158, Channagiri Legislative Assenbly Constituency by an
el ector. Since the respondent had not subscribed an oath or
affirmation as required by Article 173,the Returning Oficer
gave notice on the sane day remnding himto do so before
the date of scrutiny. Indisputably, the respondent took oath
before the Assistant Returning Oficer at 10.55 a.m on
Novermber 3, 1994, the date fixed for scrutiny of nom nation
papers. In view of this court’s(ruling in Pashupati Nath's
case, the oath taken nminutes before the scrutiny was to
conmence was of no avail to the respondent. The respondent’s
contention that he had inforned the Returning Officer that
he had taken oath on Cctober 27, 1994 when he filed his
nom nation for the Davanagere constituency (two days before
his proposer filed the nomnation for the Channagiri
constituency) and that he had produced the certificate
Ex.P.1 in that behalf before the Returning Oficer has not
been accepted as proved by the Hi gh Court and we have
subscribed to that view

Since we have already dealt with the case lawin the
earlier part of this judgnent, we do not <consider it
necessary to restate the same except to say that the
potential for mischief as pointed out by M. Sorabjee is rea
and not imaginary. The Court nust, therefore, hear \in mnd
this fact while deciding whether or not to entertain a fresh
pl ea which was not put forward before the Returning O ficer
at the time of scrutiny of the nomi nation paper and the
rejection thereof. The evidence on record in the present
case shows that both the respondent and his father were
experienced persons since they had contested assenbly
el ections on nore occasions than one. The respondent had
personally filed the nom nation papers for the Davanagere
constituency on Cctober 27, 1994 and had al so subscribed to
the oath wunder Article 173 of the Constitution. O course,
he withdrew his candidature |later but does not disclose
whet her he wi thdrew before the date of scrutiny or
thereafter. He did not file his nomnation for the
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Channagiri constituency. According to him he had left for
Bonbay by the afternoon of Cctober 29, 1994 which shows that
he had no intention to contest fromthat constituency. A
voter from the Channagiri constituency known to him had
proposed his name and filed the nonination papers for
el ection fromthat constituency on Cctober 29, 1994. He nust
have infornmed the respondent or his father about the sane,
even if we assune the respondent was not aware of the sane
before the papers were filed. The Returning Oficer sent a
rem nder to the respondent on that very day, i.e., Cctober
29, 1994, informing him that he had failed to subscribe an
oath or affirmation in respect of his nomination for the
said constituency and should do so before the date of
scrutiny. This letter was admittedly received by the father
of the respondent who nust have informed hi mabout the sane,
If the father of the respondent had informed him on
tel ephone, he could have'told his father that he had al ready
subscribed an oath on COctober 27, 1994 at Davanagere
constituency and could have instructed him to produce the
certificate'in that behalf before the Returning Oficer. He
clains that he returned from Bombay on Cctober 31, 1994 and
as the 1st and 2nd of Novenber 1994 were public holidays, he
could take the oath earliest on Novenmber 3, 1994 as soon as
the office of the 'Returning Oficer opened for the day. As
stated earlier that oath is of no avail  Now, as found on
facts he did not informthe Returning Oficer that he had
subscribed an oath on Cctober 27, 1994 nor did he produce
Ex. P,1 before the Returning Oficer. That is the finding of
fact recorded by the H gh Court to which we have subscri bed.
There was no reason for the Returning O ficer not to accept
the certificate Ex.P.1if it was tendered to  himwhen he
hinself had witten to the respondent on COctober 29, 1994 to
conplete that requirenment. |f that be so, it becones obvious
that he deliberately allowed the rejection of his nomnation
paper because he knew fully well that if he did not
subscribe the oath before the date of actual scrutiny his
nom nation would be rejected. He was not a serious contender
for the seat of the Channagiri « constituency otherw se he
woul d himself have filed the nomination papers as he/did in
the case of Davanagere constituency. It is, therefore,
obvi ous that the voter had been responsible for his
nom nation in the Channagiri constituency. Fromthese facts
It emerges that he did not informthe Returning Oficer of
his having taken an oath before the Returning Oficer of
Davanagere constituency on Cctober 27, 1994 nor did he
produce Ex. P.1 before the Returning Oficer of Channagir

constituency. He did not seek time for its ~production
either. This backdrop is sufficient to create a doubt
regarding the bona fides of the respondent. It |eaves one
with the inpression that the rejection of the nom nation
paper was a planned action. In any case, the respondent was
hinself to blane for the rejection of his nom nation papers
relating to the Channagiri constituency. Should then his
om ssion to produce the material evidence regarding -his
havi ng taken oath at the Davanagere constituency on COctober
27, 1994, before the Channagiri Returning Oficer result in
unseating the appellant, the successful candidate? It is not
nerely a question of equity but a question of principle that
a person who deliberately and designedly fails to disclose
information within his special know edge and fails to
produce material in t hat behal f t her eby virtually
engineering the rejection of his nomnation cannot be
permtted to raise a fresh ground which would adversely
affect the opposite party. A party which does not come to
court with clean hands cannot seek such an indul gence. In
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the circunstances of this case, a serious doubt arises as to
the bona fides of the respondent in onmitting to produce the
materi al evidence before the Returning Oficer. W fee
reasonably sure that the respondent had planned the
rejection of his nomnation. W are, therefore, of the
opinion that the H gh Court was wong in setting aside the
el ection of the appellant on that ground.

Secondly, the nere production of the certificate Ex.
P.1 on the record of the present proceedi ngs cannot satisfy
the requirenent of Article 173 of the Constitution. That
certificate nerely states that he had taken an oath as
required by Article 173 but what is inmportant is the text of
that docunment i.e., whether it was in the prescribed form or
not. The Returning Oficer. at Channagiri would have to
satisfy hinself that the oath taken at Davanagere was in the
formprescribed under Article 173 of the Constitution and a
nmere certificate to the effect-that he had taken oath woul d
not suffice. W are, therefore, of the opinion that even the
production of ~ Ex.P.1 would not have been sufficient to
i nval i dat'e the election of the appellant.

These are our reasons in support of the order which we
made on March 20, 1996. As nentioned in the said order
there shall be no order as to costs.




