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ACT:

Worki ng journalist-d ai magainst enployer for recovery of
dues- Ref erence by State CGovernnent to specified authority-If
authority also enpowered to determ ne anount due-WrKking
journalists (Conditions of Service) and M scel | aneous
Provi sions Act, 1955 (45 of 1955), S 17.

HEADNOTE

The respondent No. | was a journalist supplying news to the
petitioner’s newspaper on payment of a fixed nmont hl y
honor ari um Contrary to the petitioner’s instructions the

respondent No. | left India and thereupon the petitioner
terminated the arrangement. Upon his return to India the
respondent No. | requested the petitioner to reconsider its
deci si on but the petitioner declined to do - so. The
respondent No. | applied to the State Governnent under s. 17

O tile Working Journalists (Conditions of Service) and
M scel | aneous Provisions Act, 1955 clainming a | arge sum  of
noney fromthe petitioner. The State CGovernment  nom nated
respondent NO. 2 as the authority under s. 17 of the Act and
referred the claimto him The petitioner disputed the
whol e claimand contended that the respondent NO 2 had no
jurisdiction to adjudicate upon the nmerits of the disputed
claim

Held, that the authority specified under s. 17 of ~-the Act
had no jurisdiction to determine the amobunt due ‘as the
section merely provided for a procedure to recover an anount
fromthe enpl oyer which had previously been determ ned by a
conpetent authority or court. If the |legislature had
intended that the enquiry under s. 17 should include the
exam nation of the nerits of the claim and a decision
t her eon, it woul d have nade appropriate provi si ons
conferring upon the State Governnment or the specified
authority the relevant powers essential for the purpose of
ef fectively hol ding such an enquiry; but no such powers had
been conferred.
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JUDGVENT:

ORI G NAL JURI SDI CTION: Petition No. 249 of 1956.

Under Article 32 of the Constitution of India for the
enf orcenent of Fundanental Rights.

R Ramarur t hi Aiyar and B. K B. Naidu, f or t he
petitioners.

Pur shottam Tri cundas, P. Ramaswany, Advocate,
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Bonbay Hi gh Court, with special permission and 1. N Shroff,
for the respondent No. 1.

Y. Kumar, for the interveners.

C. K. Daphtary, Solicitor-General of India and B. Sen, for
the Attorney-General of India (To assist the Court).

1958. March 19. The fol |l owi ng Judgnment of the Court was
del i vered by

GAJENDRAGADKAR J.-This is-an application under Art. 32 of
the Constitution,. The petitioner is a private linmted
conpany having its registered office at No. 201, Munt Road,
Madras. The conpany is the, proprietor of a daily newspaper
called " The H ndu " which is published at Madras and has a
large circulation in Indiaand abroad. The sharehol ders of
the conpany are all citizens of India. The first respon-
dent, Shri N. Salivateeswaran, is a journalist of Bombay and
he has been supplying news to various newspapers and
journals one of which was the Hindu. The supply of news by
the first respondent to the H ndu was under an agreenent
under which he was being paid a fixed nonthly honorarium
Contrary to the advice and instructions of the petitioner
the first respondent |left Indiafor Zurich on May 1, 1956.
The petitioner thereupon relieved himof his duties and
termnated wth effect fromMarch 1, 1956, the arrangenent
under which he was supplying news to the Hi ndu. He returned
to India in July 1956, and requested the petitioner to
reconsi der its decision; but the petitioner did not ' think
that any case for reconsideration had been made out.
Thereupon the first respondent nmade an application to the
Labour Mnister of the State of Bonbay under s. 17 of the

Wor ki ng Journalists (Condi tions of Servi ce) and
M scel | aneous Provisions Act, 1955 (Act 45 of 1955),
hereinafter referred to as the act. On receiving this

application the State of Bonbay nominated Shri M R Meher
1. C S (Retired), second respondent, as the authority
under s. 17 of the act for the purpose of enquiry into the
first respondent’s application and requested himto exam ne
the claimmade by the first
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respondent and, in case he was satisfied that any noney was
due, to issue a certificate for that anpunt to the Coll ector
of Bombay for further action as provided under.s. 17. A
copy of the application was served on the petitioner by
order of the second respondent; and a covering letter
addressed to the petitioner called upon him to file his
witten statenent in reply to the first respondent’s claim
By his application the first respondent had claimed a sum of
Rs. 1,57,172-8-0 from the petitioner. In his witten
statenment, the petitioner disputed the whole of the <claim
made by the first respondent and traversed all the nateria
allegations nmade by himin support of his claim The
petitioner also contended that the second respondent had no
jurisdiction to go into the matters arising fromthe first
respondent’s appl i cation. It was also urged by t he
petitioner alternatively that, even if the second respondent
had jurisdiction to deal wth the matter, he had the
discretion to decline to consider the natter and leave it to
be tried in the ordinary courts. The petitioner requested
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the second respondent to exercise his discretion and direct
the first respondent to establish his claimin the appro-
priate civil court. The petitioner’s witten statement was
filed on Cctober 18, 1956.

The second respondent decided to deal with the question of
jurisdiction as a prelimnary issue. He heard both the
parties on this prelimnary issue and, by his order dated
Novenber 12, 1956, he recorded his conclusion that he had
jurisdiction to deal wth the natter and that it was
unnecessary to direct the first respondent to establish his
claim in the ordinary civil court. Accordingly the natter
was adjourned to Decenber 1, 1956, for hearing on the
nerits. It is this order which is challenged by the
petitioner before us by his present petition under Art. 32
of the Constitution.

The petitioner’s case is that s. 17 of the act provides only
for a node of recovery of any noney due to a working
journalist. |t does not enpower the State Government or the
authority specified by the State Governnent to act as a
forum for adjudi cating
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upon the nerits of the disputed claim That being so, the
second respondent has no jurisdiction to deal wth the
nerits of the first respondent’s claim against the
petitioner. 1In the alternative, the petitioner contends
that,if s. 17 confers jurisdiction on the State Governnent
or the authority specified by the State  Governnent to
adj udi cate upon disputed claims nentioned in the said.
section, the said section wuld be ultra vires and void. On
these alternative pleas, tw alternative reliefs are clainmed
by the petitioner. The first relief clained isthat a wit
in the nature of the wit of prohibition or other  'suitable
Wit or direction be issued restraining t he second
respondent from exercising any powers under s. 17 of the act
and proceeding with the enquiry into the application filed
by the first respondent and forwarded to himby the State
Governnment and issue hima certificate. The other relief
clained is that this court should be pleased to order and
direct that s. 17 of the act is ultra vires and void on the
grounds set out in the petition

It would be necessary and convenient to construe-s. 17  of
the act first and determine its true scope and effect. The
| arger question about the vires of this act and the validity
of the decision of the Wage Board set up by the Centra

CGovernment under s. 8 of the act have been considered by us
in the several petitions filed by several enployers-in that
behal f before this Court. W have held in those petitions
that, wth the exception of s. 5 (1) (a) (iii) which deals
with the paynent of gratuity to enployees who wvoluntarily
resign fromservice, the rest of the act is valid. That is
why the question about the vires of s. 17 need- not be
considered in the present petition over again. The rmain
point  which remains to be considered, however, is: Does s.
17 constitute the State Governnent or the aut hority
speci fied by the State Governnment into a forum for
adj udi cating upon the nerits of the claimnmade by newspaper
enpl oyee agai nst hip, enployer under any of the provisions
of this act ? Section 17 provides:

" Where any noney is due to a newspaper enployee from an
enpl oyer under any of the provisions
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of this Act, whether by way of conpensation, gratuity or
wages, the newspaper enployee may, wthout prejudice to any
other node of recovery, make an application to the State
Government for the recovery of the noney due to him and if
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the State. Government or such authority as the State
CGovernment may specify in this behalf is satisfied that any
noney is so due, it shall issue a certificate for that’

amount to the collector and the collector shall proceed to
recover that amount in the same manner as an arrear of |and
revenue. "

It is clear that the enployee' s claimagainst his enployer
whi ch can formthe subject matter of an enquiry under s.. 17
nust relate to conmpensati on awardabl e under s. 4 of the act,
gratuity awardabl e under s. 5 of the act, or wages cl ai mabl e
under the decision of the Wage Board. |If the enpl oyee wi shes
to nmake any ot her claimagainst his enployer, that woul d not
be covered by s. 17. '‘As the nmarginal note shows, the
section deals with the recovery of noney due from an
enpl oyer.

The enpl oyee contends that the process of recovery begins
with the maki ng of -an application setting out the claim and
ends with the actual recovery of the amount found due. On
this construction, the dispute between the enpl oyee and his
enpl oyer inregard to any clai mwhich the enpl oyee may make
agai nst his —enployer would fall tobe determined on the
nerits right up from the start to the issue of the
certificate under this section. 1In other words, if a claim
is made by the enployee and denied by the enployer, the
nerits of the claimtogether with the other issues that nmay
arise between the parties have to be considered under this
secti on. On this argunent s. 17 provides a- self-contained
procedure for the enforcement of the clainms covered by it.
On the other hand, the case for the petitioner is that the
section provides for a procedure to recover the amunt due
froman enployer, not for the determ nation of the question
as to what ampunt is due. The condition precedent for the
application of s. 17 is a prior determ nation by a conpetent
authority or the
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court of the ampbunt due to the enployee fromhis enployer.
It is only if and after the ambunt due to the enpl oyee has
been duly determ ned that the stage is reached to recover
that anmount and it is at this stage that the enployee is
given the additional advantage provided by s. 17 without
prejudice to any other node of recovery available to him
According to this view, the State Government or the
authority specified by the State Government has to hold a
sunmary enquiry on a very narrow and limted point: Is the

amount which is found due to the enployee still due when the
enpl oyee makes an application under s. 17, —or, ~has any
amount been paid, and, if yes, how rmuch still remains to be

pai d? It isonly alimted enquiry of this type which is
contenplated by s. 17. Wthin the scope of the enquiry
permtted by this section are not included the exani nation
and decision of the nerits of the claim nade by the
enpl oyee. When the section refers to the application nade
by the enpl oyee for the recovery of the noney due to him it
really contenpl ates the stage of execution which follows the
passi ng of the decree or the making of an award or order by
an appropriate court or authority. In our opinion, the
construction suggested by the petitioner should be accepted
because we feel that this construction is nobre reasonable
and nore consistent with the schene of the act.

It is significant that the State Government or the specific
authority nmentioned in s. 17 has not been clothed with the
normal powers of a court or a tribunal to hold a fornal
enquiry. It is true that s. 3, sub-s. (1) of the Act
provi des for the application of the Industrial D sputes Act,
1947, to or in relation to working journalists subject to
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sub-s. (2); but this provision is in substance intended to
make working journalists workmen within the neaning of the
main |ndustrial Disputes Act. This section cannot be read
as conferring on the State Governnent or the specified
authority nmentioned under s. 17 power to enforce attendance
of w tnesses, exam ne them on oath, issue comm ssion or pass
orders in respect of discovery and inspection such as can be
passed by the boards, courts
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or tribunals wunder the Industrial Disputes Act. It is
obvious that the relevant provisions of s. 11 of the
I ndustrial Disputes Act, 1947, which confer the said powers
on the conciliation officers, boards, courts and tribunals
cannot be nmde applicable to the State Governnment or the
specified authority mentioned, under s. 17 nerely by virtue
of s. 3(1) of the act-:

In this connection, it would be relevant to remenber that s.
11 of the act expressly confers the material powers on the
Wage Board established tinder s. 8 of the Act. Watever my
be the true nature or character of the Wage Board-whether it
is a legislative or an adm nistrative body-the |egislature
has taken the precaution to enact the enabling provisions of
s. 11 in the matter of the said material powers. It is
wel | known that, whenever the |egislature wants to confer
upon any specified authority powers of a civil court in the
matter of holding enquiries, specific provisionis nade in
that behalf. if the legislature had intended that the
enquiry authorised ‘under s. 17 should include wthin its
conpass the exam nation of the nerits of the enployee' s
claim against his enployer ~and a decision on it, the
| egi slature would undoubtedly have nade an appropriate
provi si on conferring on the State ~Governnent  or t he
specified authority the relevant powers essential ‘for the
purpose of effectively holding such an _enquiry. The fact
that the legislature has enacted's. 11 in regard to the Wage
Board but has not nade any correspondi ng provision in regard
to the State Government or the specified authority under s.
17 lends strong corroboration to the view that the enquiry
contenplated by s. 17 is a sutmmary enquiry of a very linmted
nature and its scope is confined to the investigation of the
narrow point as to what ampunt is actually due to be paid to
the enployee under the decree, award, or other valid order
obtained by the enployee after establishing his claim in
that behalf. W are reluctant to accept the viewthat the
| egislature intended that the specified authority or the
State Governnment should hold a larger enquiry into the
nmerits of the enployee’'s claimw thout conferring on the
State CGovernnent or the
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specified authority the necessary powers in that behalf. In
this connection, it would be relevant to Point out-that in
many cases sone conplicated questions of fact may arise when
working journalists make clainms for wages against ‘their
enpl oyers. It is not unlikely that the status of the
working journalist, the nature of the office he holds and
the class to which he bel ongs may thensel ves be matters of
di spute between the parties and the decision of such
di sputed questions of fact may need thorough exam nati on and
a formal enquiry. |If that be so it is not likely that the
| egislature could have intended that such conpl i cat ed
guestions of fact should be dealt with in a sunmary enquiry
i ndicated by s. 17.

Section 17 seenms to correspond in substance to t he
provisions of s. 20, sub-s. (1) of the Industrial D sputes
(Appel late Tribunal) Act, 1950, which has now been repeal ed.
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Under this section, any noney due from an enpl oyer under any
award or decision of an industrial tribunal may be recovered
as arrears of land revenue or as a public demand by the
appropriate Government on an application made to it by the
person entitled to the nmoney under that award or decision

It is clear that the proceedi ngs under s. 20, sub-s. (1)
could commence only if and after the worknman had obtai ned an
award or decision in his favour. W are inclined to think
that the position under s. 17 is substantially sinilar

In this connection we may also refer to the provisions of s.
33C of the Industrial Disputes Act (14 of 1947). sub-s. (1)
of s. 33C has been added by Act 36 of 1956 and is npodelled
on the provisions of s. 17 of the present Act. Section 33C,
sub-s. (2), however, is nore relevant for our purpose

Under s. 33C, sub-s. (2), where any worknman is entitled to
receive from his enployer any benefit which is capable of
being computed in-terns of noney, the anpbunt at which such
benefit nmay be conputed may, subject to any rul es made under
this act, be determned by such Labour Court as may be
specified in this behalf by the appropriate Government, and
the anmount so deterni ned shoul d be recovered as provided for
in
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sub-s. (1). Then follows sub-s. (3) which provides for an
enquiry by the Labour Court into the question of conputing

the noney value of the benefit in question. The Labour
Court is enpowered wunder this sub-section to appoint a
conmi ssi oner who shall, after taking such evidence as nmay be

necessary, submt ‘a report to the Labour Court, and the
Labour Court shall determ ne the ampbunt after considering
the report of the comm ssioner and other circunstances of
the case.. These provisions indicate that, where an enpl oyee
nakes a claimfor sonme noney by virtue of the benefit to
which he is entitled, an enquiry into the claim is
contenmpl ated by the Labour Court, and it is only after the
Labour Court has decided the matter that the decision
beconmes enforceabl e under s. 33C(1) by a sumary procedure.
It is true that, in the present case, the GCovernnment of
Bonbay has specified the authorities under the Paynent of
Wages Act and the Industrial Disputes Act —as specified
authorities wunder s. 17 to deal wth applications  of
newspaper enpl oyees whose wages are |l ess than Rs. 200 per
nonth or nore respectively; but there can be no doubt - that,
when t he second r espondent ent ert ai ned t he first
respondent’s application, he was acting as the specified
authority under s. 17 and not as an industrial tribunal. It
is clear that, under s. 17, the State Government  would be
entitled to specify any person it likes for the purpose of
hol ding an enquiry under the said section. The powers of
the authority specified under s. 17 nust be found in the
provisions of the act itself and -they cannot be -inferred
from the accidental circunstance that t he speci fi ed
authority otherwise is a nenber of the industrial tribunal
since there is no provision in the act which confers on the
specified authority the rel evant and adequate powers to hold
a. formal enquiry, it would be difficult to accept the
position that various questions which may arise between the
wor ki ng journalists and their enployers were intended to be
dealt with in a summary and an informal rmanner without
conferring adequate powers on the

2
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specified authority in that behalf. The second respondent
hinsel f was inpressed by this argunment but he was inclined
to hold that the necessary power could be assumed by him by
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i mplication because he thought that, in the absence of such
inmplied power, his jurisdiction under s. 17 could not be
effectively exercised. |n our opinion, this approach really
begs the question. |If the legislature did not confer ad.
equate powers on the specified authority under s. 17, a nore
reasonable inference would be that the nature and scope of
the powers under s. 17 is very limted and the |egislature
knew that, for holding such a limted and narrow enquiry, it
was unnecessary to confer powers invariably associated with
formal and conplicated enquiries of a judicial or quasi-
judicial character. We rmust accordingly hold that the
second respondent had no jurisdiction to entertain the first
respondent’s application at this stage.

It appears fromthe order made by the second respondent that
he took the view that, though he had jurisdiction to dea
with the application, it would have been open to him to
refuse to exercise that jurisdiction and to direct the first
respondent, to establish his claimin the ordinary civi
court. | He, however, thought that he need not exercise that
power in the present case. W are satisfied that the second
respondent. was in error in both these conclusions. If he
had jurisdiction to deal with-this matter under s. 17, it is
difficult to appreciate how, in the absence of any provision
in that -behalf, ~ he could have directed the first
respondent-to establish his claimin the ordinary civi
court. Such an order would clearly have ambunted to the
second respondent’s failure to exercise jurisdiction vested
in him Besides, if's. 17 had really given hi m di scretion
in this matter as assuned by the second respondent, on the
nmerits of this case it woul d obviously have been a case
whi ch shoul d have been referred to the ordinary civil court.
This, however, is now a matter of purely academ c interest.
The question which still remains to be considered iis: What
woul d be the proper order to nake on the present petition in
vi ew of our conclusion that the
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second respondent had no jurisdiction to entertain the first
respondent’s application. The present petition purports to
i nvoke our jurisdiction under Art. 32 of the Constitution
and it was a valid and conmpetent petition in-so far as it
challenged the vires of s. 17 itself; but, once-s. 17 .is
held to be valid and in order, the ~conpetence of the
petition under Art. 32 is naturally open to serious
j eopar dy. No question about the fundanental rights of the
petitioner is involved and his grievance agai nst the ~order
passed by the second respondent cannot be ventilated by a
petition under Art. 32. This position is fairly conceded by
the | earned counsel for the petitioner. He, however, argued
that, if we construe s. 17 in his favour and hold that the
second respondent had no jurisdiction to entertain the first
respondent’s application, his purpose would be effectively
served even though technically his petition may ultimtely
be dism ssed on the ground that it is not conpetent ‘under
Art. 32 of the Constitution. |In our opinion, there is
considerable force in this contention. W would accordingly
hold that the second respondent has no jurisdiction to
entertain the first respondent’s application; but, since the
petition itself is not conpetent under Art. 32, we would
direct that the petition fails on this technical ground and
must be dism ssed. There would be no order as to costs.
Petition dism ssed.
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