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PETI TI ONER:
SHABAD PULLA REDDY & CRS.

Vs.

RESPONDENT:
STATE OF ANDHRA PRADESH

DATE OF JUDGVENT: 20/ 08/ 1997

BENCH:
M K. MJKHERJEE, S. SAGH R AHVAD

ACT:

HEADNOTE:

JUDGVENT:
THE 20TH DAY OF AUGUST, 1997
Present:
Hon’ bl e M. Justive MK Mikherjee
Hon’ blle M. Justive S.Saghir Ahmad

D. Prakash Reddy and G Narasi mhulu, ~Advs. for the
appel | ants.
G Prabhakar, Adv. for the Respondent

JUDGMENT
The foll owi ng Judgnent of the Court was delivered:

JUDGMENT
M K. MUKHERJEE, J.
Leave granted.
2. In Sessions Case No. 48 of 1983 on the file of the
Session Judge, Wirangal 26 persons were initally placed on
trial to anser charges under SEctions 120-B, 148, 449, 452,
460 and 302 I.P.C. An alternative charge under Section 396
I.P.C. was also franed agai nst them During pendency of the
trial A-12 and A-14 died while A-13 and A-25 absconded
Hence, the trial continued against the other twenty two. ~ On
concl usion thereof the |learned Judge acquitted A-1 of al
the charges and convicted the others as under
i) A-2 to A-11, A-15, A-23, A-24, and A-26 under Section

120-B | . P. G
ii) A8 A15 to A-22, A-24 and A-26 under Section 148
I.P.C

iii) A-15 to A-22 under Section 449 |.P.C
iv) A-22 under Section 302 |.P.C. (sinmpliciter);
V) A-8, A-15 to A-21, A-24 and A-26 under Section 302/149

I.P.C. and
vi) A-2to A7, A9to A-11 and A-23 under Section 302/109
l.P.C

For the convictions so recorded they were sentenced to
different terns of inprisonment with a direction that the
sentences shall run concurrently.

3. Agai nst their convictions and sentences they preferred
separate appeals in the H gh Court. |In disposing of the
appeals by a common judgnment the High Court set aside the
convictions of A-2to A-11, A-15, A-16, A-23 and A-24 but
confirmedthose of A-17 to A-22. As regards A-26, his
convi ction under Section 120- B 1.P.C. was set aside but
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that under Section 302/149 |.P.C. nmaintained. Assailing the
above judgnent of the High Court A-17 to A-22 and A-26 have
filed these appeals which have been heard together and this
judgrment will dispose of them

4. The prosecutioon case, to the extent it is necessary to
be reproduced and is relevant for disposal of these appeals
[now that the charge of conspiracy has failed and some of
the accused have been acquitted], is as follows:-

(a) A-2 is the son of A1, A-4 is the son-in-law of A-3,
A-3 and A-24 are brothers. A-7 is the son of A-24, A-1 to A
8 and A-25 are the residents of Upparigudemvillage. A-10
and A-11, who are brothers, are residents of Mdugul adudem
A-15 to A-23 are residents of different villages. nookal a
Managanma (P. W 11), an ssuel ess wi dow, adopted the deceased
Nookal a Narayan Reddy.  The deceased al so did not beget any
children and, therefore, he  adopted Nookala Ranjith Reddy
(P.W1) as his son. Snt. Rangamm, nothr-in-law of P. W11,
had adopted A-1, son- of her elder sister. The famlies of
Ranganma and Manganmma possessed considerable properties in
or around Upparigudem Over the adoptions there were
m suder st andi ngs between the above two famlies which led to
di sputes regarding their properties. Later on the disputes
were referred to arbitration and the arbitrators decided
that P.W11 and the deceased should take 9/16th share and
Ranganma and A-1 should take 7/6th share. |In spite of teh
award, the disputes and differences continued and two
factions were created: one |led by the deceased and the other
by A-1. To strengthen his faction A-1 brought A-24, a
resi dent of Bojjannapeta village, “to his village after his
rel ease froma nurder case and appoi nted hi mas his Seradar
A-26, who was originally a resident of ~Gudur, was also
brought by A-1 as his farmservant.

(b) In the night of July 10, 1981, A-12 and two strangers
cane to te house of A-24 and slept there. On the follow ng
nmorning i.e. on July 11, 1981, all three of themwent to the
sapota garden of A-24, A-2 to A5 A7, A-15 A-23, A-24 and
A-26 also cane and joined in the talks wth A-12. At or
about md day A-24 asked Mathian (P.W8), his farm servant,
to bring lunch and he obliged. |In the afternoon A-23 asked
P.W8 to bring two axes and 10 cart pegs. Accordingly P.W8
br ought them Th A-12 asked P.W8 to fo towards ' Sankeesa
Bata’ saying that six persons would cone and asked himto
bring them Accordingly, P.W8 went to sankeesa bata, saw
pwesons com ng and brought themto sapota garden. ~ They al
proceeded towards the house of the deceased. At that tine
the decased, his son P.W1, his donestic servant-cum cook
Cenkatiah (P.W2), Kishtiah (P.W5), another farm servant,
and P.W11 were there. At or about 8.00 P.MP.W2 told
themthat dinner was ready and asked themto get up. ~ P.W5
then got up to go back to his house and opened the main
entrance door only to find sone persons there. Suspecting
foul play P.W5 went out of the roomthrough the door-way on
the south and having closed it | ooked through the peephol es.
He saw A-15, A-17 and A-22 entering he bed room of the
deceased, and then dragging him They then snatched away
the gun (MO 1) from underneath te bed of the deceased and
one of themaimed the gun at the decased and asked hi m where
be had kept gold and other val uables. ©One of the mniscreants
then broke open the wooden box and all papers were thrown
pel | -nel | . Then P.W1, who was in the other room saw the
deceased beling dragged into the bed roomof P.W1, A-15, A
17 and A-22 then opened the wooden box and took away 19
cartridges and cash terefrom and also two ear rings, gold
chain and bangles fromP.W11l. Meanshile, A-18 to A-21 also
joined A-15, A-17 and A-22. VWhen P.W. 2 and 11 pl eaded to
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| eave the deceased, they were pushed in the bed room of
p.W1 and bolted fromoutside. The m screants then brought
the deceased out and axed him to death. Af t erwards t hey
left the place raising singans.

(c) Inthe early nmorning of July 12, 1981 P.W1 went to
Seerole Police Station and gave a report of the incident
(Ext. P-12) to the Sub Inspector Ranesh Babu (P.W28) who
regi stered a case thereupon. P.W 28 gave an information
about the incident to Sri Murthy (P.W31), Inspector of
Police, and bothe of themreached the scene of occurrence.
P.W31 held inquest over the dead body and sent it for post
nort em exam nati on. Dr. Reddy (P.W17) conducted autopsy
and found 7 external injuries and out of theminjuries 1 to
6 were over the head and other vital parts of the body. He
opi ned that the death was due to shock and haenorrhage as a
result of nutiple injuries.

(d) In course of investigation Sri Inniah (P.W28), Sub-
I nspector of Police, Khammam arrested A-26 at Yudl apuram

From his /possession two cartridges (MO 15) were recovered
and they were seized under Ext. P-47. P.W29 sent a
requisition to Sri Krishnaiah (P.W116), Judicial Magistrate
of Madhira to recrd the confessional statenent of A-26.
Accordingly A-26 was produced before P.W16 and after giving
necessary warnings  and  putting necessary questions, he
recorded the confessional staenent of A-26 (Ext. P-34).
After receiving the nessage about the  arrest of A-26 and
maki ng of his confessional statemmt P.W31 went to Khanma
and obtained a copy of the confession. On the basis of the
details nment i oned t herei n, he pr oceeded with t he
i nvestigation. Sri Reddy (P.W30) the Inspector of Police,
Khammam arrested A-22 on_ Septenber 13, 1981 and seized the
gun (M Q1) and 12 cartridges under Ext. P-46. On Cctober
4, 1981 P.W 31 arrested A-17, A-18, A-19, A-20 and A-21

From A-17 he seized gold chain (MQO5), fromA- 18 a pair of
gold bangles (MO 6), fromA-19a torch light (mQ8), from
A-20 a gold ring (MO3) and fromA-21 a pair of gold ear
flowers (MQO7). After their arrest P.W31 gave a
requisition to Sro Lachiah (P.WG6) Judicial Magistrate,
Nar asanpet to conduct test identification parade of A-15 to
A-21. Accordingly P.W6 conducted a test -identification
parade on 4.1.1982 in which PPW1 identified A-17 to A-21
and P.W2 identified A-18, A-20 and A-21,P.W31 gave a
simlar requisition for A-16 and A-22 and in the ~second
parade held on january 12, 1982 P.W1 and P. W10 identified
A-22. After conpletion of the investigation P.W31 |aid the
charge sheet on June 14, 1982.

5. VWhen exam ned under Section 313 C.P.C. the accused
persons pleaded not guilty to the charges |evlled against
them So far as the appellants before us ae concerned, the
specific defence of A-17 to A-21 was that they were taken
into custody nuch earlier than on Cctober 4, 1981 as cl ai ned
by the police and that their photographs were taken and
shown to the identifying witnesses. A-22 stated that he was
taken from his house at kai kondagudem and shown to the
identifying witnesses. A-26 stated that three days prior to
the alleged incident he had gone to Ch9i nnakodur village to
see his alling nother and there the police arrested him
They took himin a jeep fist to the outskirts of the village
and then to Mahabubabad. There the Inspector of Police and
Sub- I nspector of Police beat him and coerced himto confess,
and for three days continuously he was beaten. On the
fourth day he was shifted to Dornakal nd there he was again
beaten by the Inspector of police and the Inspector of
Police pressurised himto nake a statenent regarding the
of f ence. He was confined illegally at the Police Station
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Dornakal for about six or seven days and | ater he was again
shifted to Mahabubabd and he was pressurised to nake a
statenment before the Magistrate as directed by the police.
He was threatened that he would be shot dead if he did not
make a statement as wanted by the police.

6. The prosecution examined in all 31 wtnesses of whom
P.W. 1,2, 5 and 11 figured as eye w tnesses. Both the
trial Court and the H gh Court discussed the evidence of
these witnesses at length and found that their evidence so
far as it related to the manner in which the incident took
pl ace was satisfactory and safely reliable. Since the
F.I1.R promptly | odged by P.W1 also contai ned the
substratum of the prosecution case and the nedi cal evidence
corroborated the version of the eye wtnesses, the Courts
bel ow concluded that the incident took place in the manner
all eged by the prosecution. W do not find any reason
therefore to disturb the above findings. Incidentally it
may be mentioned that the | earned counsel for the appellants
ad not assail the above findings.

7. That' brings us to the crucial question as to whether
the prosecution has been able to conclusively prove the
i nvol vement of the appellants in the above offences of
rioting and nurder. To connect A-17 to A-22 wth the
crimes, the prosecution relied upon the evidence of their
identification in Court by the Wi t nesses and the
corroborative evidence of their wearlier identification in
two test identification (T.l1.) parades held on January 4,
1982 and January 12, 1982 by a Judicial Magistrate (P.W®6).
The evidence of P.W 1 and 2 along wth that. of P.W§6,
proves that in the T.l. parades P.W1 identified A 17, A-19
and A-21 and P.W?2 identified A-18, A-20and A-21.

In other words, A-17 and A-19 stand identified by one
witness, nanely, P.W1 and A-20 and™ A-21 by both the one
witness, nanely, P.W1l and A-20 and “A-21 by both the
wi t nesses, nanely, P.W 1 and 2. Though the trial Court and
the H gh Court accepted the evidence of such identification
of Court and the High Court accepted the evidence of such
identification in Court as it was corroborated by the

evidence of their identification in T.1. parade, we find it
difficult to rely upon the same as no explanation - nuch
| ess plausible - was offered by the prosecution for the
nordi nate delay in holding the T.l. parades. As earlier

noticed, the occurence took place on July 11, 1981 and five
of the above six accused persons (A-17 to A-21) were
arrested on Qober 4, 1981 and the T.l parades were held 3

nonths after their arrest. This wunsual and unexpl ai ned
delay in holding that after such long |apse of time the
witnesses were still able to have a clear inmmge of. the

accused in their mnds and identify themcorrectly at the
identification parades. So far as A-22 is concerned, he was
arrested earlier - (on September 3, 1981) - <--and was
identified in the T.1. parade by P.W1 as one of the
m screants. He was also identifie by Papaiah (P.W10), who
clained to have seen himearlier in the day in question

going across the field armed with an axe. For the reasons

earlier nentioned, we are also unable to accept the
identification of A-22 by P.W. 1 and 10. The ot her
evi dence on which the prosecution relied upon - and both the
| earned Courts acceped to convict A-17 to A-21 - is the

al l eged recovery of gold chain (MO5), a pair of gold
bangles (MO 6), atorchlight (MQO8), agoldring (MO 3)
and a pair of gold ear-flowers (MO7) from them
respectively, on GCctober 4, 1981 when all of them were
arrest ed. According to the prosecution all those articles
either belonged to the deceased or to the nenbers of his
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famly. In our considered view, the evidence of recovery is
too artificial to be believed. It seens strange that even
after three nmonths of the incident all of themwere carrying
a stolen article each 0 including a torch light. If really
they had stolen article each - including a torch light. |If
really they ad stolen such articles, at the time of the
nmurder, it wasexpected in the fitness of things that they
woul d di spose of them as early as possible - nore so when
the nature of articles was such that they could pass hands
qui cky. This apart, even if we proceed o the assunption
that evidence regarding the identification of the articles
and recovery thereof is acceptable, still then, no
presunption can be drawn  after such a long |apse of tine
that they were party to the nurder itself. The nost
favourabl e conclusion that can be drawn for the prosecution
fromsuch recovery is that they dishonestly retained the
stol en roperties knowi ng'themto be stolen but in absence of
any charge franed under Section 411 1.P.C. and on their
acquittal 'of the charge wunder Section 396 |I.P.C., no order
of conviction can be recorded against them So far as A-22
is concerned, ~the allegation is that the gun belonging to
the deceased along with cartridges was recovered fromhis
possession, but thenthe only reliable evidence in support
thereof is that those arnms and ammunition were recovered
froman open shed’ belonging to P.W9 and not fromhim It
cannot, therefore, be said that the prosecution has been
able to conclusively prove its case  against A-22, Lastly,
conming to A-26, we find that the prosecution relied upon his
retracted judicial ‘confession and sonme other evidence in
corroboration thereof: On carefully going through the
confessional statement we find tht A 26 confessed about a
conspiracy to conmt the nmurder of the decased, but did not
at all confess that he was a party to the nurder. 'In other
words, so far as the incident that took place in the night
of July 11, 1981 in which ‘the decased net with his death,
the statenent made by A-26 before the Magistrate is
excul patory. One the confession nade by A-26 is |eft out of
consideration - as it nmust be in view of the acquittal of
the charge wunder Section 120-B 1.P.C. - there-is no other
substantive evidene to connect himwth the offences in
guesti on. Incidentally it may be nmentioned him wth the
of fences in question. Incidentally it may be nentioned that
though, admittedly, A-26 was a resident of the sane vill age
and was known to P.W1 fromlong, he did not name himas one
of the m screants nor nmention his name in the F. IR

8. For the foregoing discussion, we allowthese appeals,
set aside the order of convictions and sentences recorded
agai nst the appellants and acquit them The appellants, who
are on bail are discharged fromtheir respective ball bonds.




