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ACT:

Motor Car (Distribution and Sale) Control (Amendnent) O der
1969 passed under s. 18G Industries (Devel opnent and
Regul ation) Act, 1951--Fixation of ex ~factory prices of
nmotor cars produced in Indi a-Reconmendati ons of Conmi ssion
of Inquiry-Production capacity determ nation of-Expenses
relating to warranty and bonus whether to be excluded from

t he ex-works cost-Adoption of 'historical nethod’ by
comm ssion for fixing cost for September 1969, propriety of-
Escal ation clause, necessity of-Fair __return, what is-

Depreci ati on of plant and nmachi nery whet her to be-all owed on
basi s of original cost or replacenent, value.

HEADNOTE

On the basis of the recommendati on of the Tariff ~Comm ssion
the CGover nient of India pronulgated the Mot or Car
(Distribution and Sale) Control (Amendnent) Oder. 1969 under
s. 18G of the Industries (Devel opment and Regul ation) Act,
1951. By this order the Government fixed the “exfactory
prices of the three cars manufactured in India nanely
H ndustan Anmbassador, Fiat 1100-D and Standard Herald 4

Door . These prices were inclusive of dealers’ commssion
but did not include the excise duties, Central Sales-tax and
| ocal t axes, if any, and transport char ges. The

manuf acturers or dealers were prohibited from selling or
offering for sale or otherw se transferring or disposing of
the motor cars for a price exceeding the price given in the
order. The manufacturers of these vehicles and two of their
dealers filed wit petitions in this Court under Art. 32 of
the Constitution challenging the price fixed. On My 5,
1970 this Court after partly hearing the petitioners
recormended to the Governnent to appoint a commission for
the purpose of suggesting a fair price for the three cars by
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taking into consideration all the relevant nmmatters. The
CGovernment accordingly appointed a Conmission of three
nenbers headed by a retired H gh Court Judge and by a
notification dated June 5 1970 all the provisions of the
Conmi ssion of Enquiry Act 1952 were made applicable to the

Conmi ssi on. The Commi ssion, decided to reconmend a fair
price for two periods, (1) as in Septenber 1969 and (2) as
in July 1970. It was considered necessary to determne the

price in Septenber 1969 because the inpugned order was
promul gated at that time. For the Septenber 1969 prices the
conput ati on was done according to the 'historical method’
whi ch nmeant that not only the prices in Septenber 1969 were
kept in view but also the value of pending stocks of raw
materials and the average of the price at which purchases
had been effected at that tine were taken into account. The
prices for July 1970 were conputed on the basis of the
actual cost obtaining inthe nmonth of July 1970. The report
of the Conm ssion suggesting fair prices for the three cars
in question was filed before the court. The findings of the
Conmi ssion ~were criticised by the wit petitioners on the
followi ng grounds : (1) That the Comm ssion had taken the
production capacity at an excessive figure and had thus
artificially reducedthe cost; (ii) that cost and expenses
on account of warranty and statutory bonus had been wongly
excluded fromthe ex-works cost; (iii) that in fixing the
cost for Septenber 1969 even the actual admtted cost found
by the Conmi ssion had not been takeninto account and the
price had been fixed on the historical cost, whereas in
fixing the price for July 1970 the projected and estimated
cost for July 1970 had been ignored; (iv) that no pro-vision
had

527

been nmade for an escalation clause in order to ensure that
the prices fixed would ensure for a reasonable period of
time; (v) that the return which bad been all owed was wholly
i nadequate on the admtted and proved facts, and (vi) @ that
the depreciation of plant and nmachinery had been al l'owed on
the basis of original cost whereas it should have been
all owed on the replacenent value or on the peculiar facts of
the case. It was common ground that deviation from the
report of the Commi ssion which was an expert body presided
over by a former judge of a Hi gh Court should be directed
only when it was shown that there had been a departure from
establ i shed principles or the conclusions of the Conm ssion
were shown to be denobnstrably wong or erroneous.

HELD : (By the Court) (i) The very concept of fair price
vhich can be fixed under s. 18 G of the Act takesin all the
el ements, which nake it "fair’ for the consumer leaving a
reasonable margin of profit to the nanufacturcr w thout
which no one wll engage in any nanufacturing -activity
Capacity wutilisation of a manufacturing unit, the quality
oil its product, and the nai ntenance of proper standards at
various |evels of production are all relevant factors for
the determination of the price. Capacity utilisation, —has
to be on the basis of what can be reasonably achieved
keeping in view always the practical side. [549 H 550 A
Wthin regard to the Prem er Autonobiles at no stage except
for the second half of the year April 1970 to March 1971
i mport licences had been granted for production of nore than
1200 cars. It was only in that year that for the first half
it was granted for 6050 cars and for the second half for
7000 cars. Fromthe practical point of viewtherefore the
achi evabl e capacity for Septenber 1969 could not have been
fixed for nore than 12000 cars a year The Commission was
right in fixing the achievable capacity for July 1970 at the
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figure of 14000 cats per year. In regard to Standard Motors
that Conmission was not justified in departing from the
reconmmrendations of its technical conmittee and fixing the
production capacity at 4000 cars, and 1000 conmercia
vehicles per annum , On an overall consideration the
capacity of Standard,, Mdtors would be 3400. cars and 1000
trucks as found by the technical team [552 B-C, 553 A-B;
555 G

As regards Hi ndustan Motors the production capacity should
have been assessed at the figure given by the technical team
nanel y 30000 cars, and 5000 trucks per year. The Conmi ssion
was wong in relying on the applications for inmport |icences
made by Hi ndustan Motors and on their basis assessing the
production capacity for. trucks at 10500. In such
applications the estimates given are likely to be Mated.
The technical comittee ~had proceeded on the basis of
i ndependent physical checking and verification in al
respects. There was no justification for rejecting the
opi nion of the experts especially when no nenber of the team
was exam ned as a witness for finding out those facts and
data which the Comm ssion had sought to use for rejecting
the technical teanmis report. [557 H 558 D

(ii) (a) As laid down inthe order promulgated by the
CGovernment in March 1968 under s. 16 of the Act all defects
due to faulty manufacture of worknanship shall be rectified
and defective parts replaced during the warranty period
wi t hout passing any part of the burden including incidenta
charges to the consuner. The effect of the above direction
cannot be ignored although it may not be conclusive in the
matter of fixing a fair price. The statement of the
Conmission that if the warranty was to be made out. of the
profits every manufacturer would try to mnimse warranty
cost by inproving the quality: —of his product was

unexcepti onabl e. If it is to be included in the ex-works
cost it would
528

nmean virtually passing it on to the consuner. [538 G 539 A
(b) The question whether bonus is linked with profit or
cost stands concluded by the provisions of the  Bonus Act
itself as also the decision of this Court in-Jalan  Trading
Co.’ s case. The object of the Bonus Act as observed in that
case is to nmake an equitable distributionof the surplus
profits of the establishment with a view to nmintain~ peace
and harnony between the three agencies (capital, managenent
and | abour) which contribute to the earning of profits. The
Commi ssion canme to the correct conclusion that bonus is
connected with profits and it cannot be included in ex-works
cost. [540 E; 541 E

Jalan Trading Co. (P) Ltd. v. MII| Mazdoor Union, [1967] 1
S.CR 15, referred to.

(iii) There was no authority or principle on which the
met hod of cal culating the ex-works cost on historical | basis
could be justifiably adopted for Septenber 1969 when a
different rmethod was adopted for July 1970 cost. The ex-
wor ks cost for Septenber 1969 shoul d have been determned
according to the current prices as was done with regard to
July 1970. [541 H]

(iv) In view of the rising prices of conponents provision
for escal ation and de-escal ation of car prices
was_necessary, [Directions given] [543 A-D;, 562 H]

(v) The quantum of return has essentially to vary from
industry to industry. The Conmission took figures from
authentic sources i.e. the report of the Reserve Bank of
India and an analysis carried out by the Economic and
Scientific Research Foundation with regard to the return
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which was being earned by the various conpanies on the
capital enployed. After taking the maxi mumreturn which an
investor can expect fromfixed deposits and other relevant

factors into consideration the commi ssion was of the view
that a dividend of 10%to the equity shareholder after
providing for the tax liability of the company and other
outgoing would be fair and reasonable.. The outgoing which
are to be met out of the return are (1) the actual interest

on borrowi ngs; (2) the mninumbonus; (3) other financia

charges; (4) warranty charges and in case of Premer
Aut omobi | es the guarantee conmm ssion paid on | oans obtained
from foreign sources and differences in exchange. After
maki ng provision for these outgoing the dividends on
preference shares, if any, the tax liability of the conpany
and a return of 10%onthe equity share capital, the tota

profit of the conmpany as a whol e was cal cul ated which when
related to the capital enployed of the respective conpanies
wor ked out, to 15:43% in the case of Hi ndustan Mdtors, 16.22%
in that 'of Prem.er Autonobiles and 17.36% in Standard
Mot or s. Consi dering the above and taking an over all view
of the car -industry 16%return on- capital enployed was
consi der ed to give a reasonable return to t he car
manuf acturer. [545 E546 A

At first sight it nay appear that return of 16% on the
capital enmployed /is a very large return ‘but this return
i ncl udes nunerous itens which reducethe return to the
equity sharehol der to a percentage which, even according to
the Conmission, on an average cannot exceed 10% The plea
of the car manufacturers for exclusion of warranty and bonus
charges fromthe return and for their inclusion in the ex-

works cost could not be accepted. At the sane tinme the
return of 12% reconmended by the Tariff _Conmission was
whol |y inadequate when all the items that” the Car. Price
Conmi ssi on had nentioned had to be paid out of it.

529

The return of 16% granted by the Conm ssion was a reasonabl e
one keeping in viewthe entire  circunstances. A tota

return of 16%wll |eave sone margin if proper econonies are
ef fected by the manufacturers f or repl acenent and
rehabilitation and inprovenent of the plant and nachinery.

The main objective is to project the interest of the
consumer while at the same tinme provide a reasonable margin
of profit to the producers. The general approach hasto be
to determine the ex-works cost and then to arrive at the
fair price after examining other clains of the industry and
providing a reasonable return. There was no principle which
had been demponstrated to be wong in the report of the Com

m ssion so far as the fixation of the return was' concerned.

[546 D H

Even though the return to the equity sharehol ders of all the
there conpani es nay not be uniformy 10%it was not possible
to nmake any distinction or discrimnation between the three
manuf acturers. A separate rate of return for each could not

be fixed when dealing with the autonobile car industry as a
whol e. [546 B- (]

(vi) The Conmission was right in allowi ng depreciation on
the actual cost and not on the replacenent value. The
depreciation which is allowed under the tax laws is very
liberal and there is no reason to pass on the burden to the
present consuner who is not likely to get any benefit out of

the repl acenent proposed to be provided for by t he
manuf act urers. There was no serious infirmty or flaw in
the reasoning or the conclusion of the Commission on the
question of depreciation. [548 A-(

ALSO HELD : (1) The anount payabl e on account of royalty per
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car in the case of Standard Mtors pursuant to the
col l aboration agreenent the renewal of which had been
approved by the CGovernnment of India nust be included in the
ex-works cost for July 1970 [562 E-F]

(2) The <conclusion of the Conmission relating to the
percentage of the |ocal steel sheets by the H ndustan Mtors
was correct. [562 F]

(3) The dealers, shall, for the present, be entitled only
to the mark up in terns of the recomendations of the
Conmi ssion. [562

On the rel ationship between taxation and the high prices of
cars the Court observed : It will not be out of place to
notice a few observations of expert bodies about taxation
which fornms at |east one third part of the price of a «car
The Tariff Commission in its third report published in 1968
recorded that high prices of the vehicles were due nostly to
the existing nultiple taxes on the autonobiles at different
stages ~ of production and sale. It had recomended a
reduction’/ in- the burden of taxation which would lead to
reduction in the prices of cars. The Jha Committee bad
enphasi zed the sane in 1960 and ~had pointed out that
taxation was a burden on the consunmer rather than on the
producer. The Car Price Enquiry Comm ssion has said in its
main report at page 292 :"The incidence of tax on a car is
very heavy inasmuch as it constitutes46% of the ex-
factory price. The car is no |onger an itemof | uxuryand
under the existing conditions it is fast beconing an item of

necessity. That being so, there is a case for giving sone
relief out of the excise duties-and other levies which are
by their nature multi-point taxes causing hardship." [436
F--537 A

Per Khanna, J. (Partly dissenting)

The production capacity which has to be taken into account
is the achievable capacity of a plant run in a reasonably
efficient manner. Concerted effort has to be nade to attain
a high level of production for two obvious reasons : (1)
supply of new cars falls considerably short of the denand
and the intendi ng purchasers have to be kept on the waiting
l'ist

530

for inordinate length of time and (2) increased production
woul d bring down the ex-works costs of the car. Although it
woul d not be practicable and realistic to insist upon the
hi ghest or absolute efficiency, it would be equally unjust
and inequitable to throw the burden of inefficiency of a
manuf acturer on the consunmer in working out the figure of
"fair price’ of the article manufactured. To put it
differently, the authority concerned in determning fair
price should not demand fromthe manufacturer the paragon of
excellence in the matter of volunme of production but at the
same time the authority should not nmake the consuner bear

the margin of high cost resulting from avoiding | ow
producti on. It is, of <course, inplicit in that  that
reasonable facilities would be afforded to the manufacturer
for procuring material |ike inported parts and steel which

is under the Governnent control so as to be in a position to
manuf acture the requisite nunber of cars. The concept of
"fair price’ postulates that the price should be fair not
only to the producer but also to the consumer; the goa

should be to arrive at just and reasonable rates. [566 E-H]

No case had been namde for interfering with the July 1970
price of Standard Herald as found by the Conmi ssion on the
ground that the production capacity of that conpany from
July onwards was 3400 and riot 4000 cars. The latter
estimate made by the Comm ssion was not excessi ve
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considering the admssions nade by the conpany in its
applications dated 19-6-1968 and 20-12-1969 in which the
conpany had estimated its production at 4200 cars. It is
wel | known that adnissions constitute a strong piece of
evi dence against the party nmaking the admissions and it is
for that party to show that the adm ssions are m staken or
are not true. On the material on record the conmpany had
failed to discharge that onus. The argunent that the
petitioner in order to obtain inport licence had to give a
bl oated figure of estimated production did not appear to be
convi nci ng because the excess of the inmported material had
to be adjusted in the subsequent inport |icences. [570 H 571
D, F]

From the Technical Teams own report it was clear that
nei ther any physical verification could be nade by the Tr-
,am nor could it make a systematic study and it had to
cont ent itself with “the materials supplied by t he
petitioner-conpany. The Verghese Committee no doubt dealt
with the question of capacity but in a rather general way.
There was nothing to indicate that any attenpt was nade
before the Committee to show that the achi evabl e capacity of
the petitioner conpany was nore than what was stated on
behal f of the petitioner. In these circunstances there was
no reason to rely on the recommendati ons of the Technica

Team or the Verghese Committee in preference to the findings
of the Commission. [568 E, 569 A-B]

JUDGVENT:

ORIG NAL JURI SDICTION - Wit Petitions Nos. 327, 330, 331
486 and 487 of 1969.

N. A.  Palkhivala, V. M Tarkunde, B. G~ Mirdeshwar and
A.G Ratnaparkhi, for the petitioners (in WP. No. | 330 of
1969).

C. R Pattabhiraman, M Natesan, B. G Mrdeshwar and A G
Rat napar khi, for the petitioners (in WP. No. 330 of 1969).
A.C. Mtra, Dipankar Gupta, K Khaitan, N. R Khaitan, O P
Khaitan, B. P. Maheshwari and R K. Mheshwari, for the
petitioners (in WP. No. 331 of 1969).

B.R L. Ilyengar and R B. Datar, for the petitioners (in
WP. No. 486 of 1969).
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V.S. Desai and R B. Datar, for the petitioners (in WP. No.
487 of 1969).

Niren De, Attorney-GCGeneral for India, Jagadish  Swarup
Solicitor-General of India, G L. Sanghi, R N. - Sachthey’
Ram Panj wani and Sumitra Chakravarty, for the respondent (in
WP. No. 327 of 1969).

Niren De, Attorney-General for |India, Jagadish  Swarup,
Solicitor-General of India, G L. Sanghi and R N. “Sacht hey,
for the respondent (in WPs. Nos. 330, 331, 386 and 487 of

1969).

Grover, J. These petitions under Art. 32 of the Constitution
were filed by Premier Autonobiles Ltd., H ndustan Motors
Ltd. and St andar d Mot or  Products of I ndi a Ltd.,
manuf acturers of Fiat, Amrbassador and Standard notor cars
respectively and tw of the dealers of such cars. The

petitioners challenged the fixation of fair price of the
sai d three passenger cars by the Governnment of India by the
Motor Car (Distribution and Sale) Control (Anendrment) Order
1969 pronul gated under S. 18G of the Industries (Devel opnent
and Regul ation) Act 1951, hereinafter called the "Order" and
the "Act" respectively. The ex-factory prices of the three
cars were fixedas follows :
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H NDUSTAN AMBASSADOR Rs. 15, 316. 00
FI AT 1100-D Rs. 14, 325.00
STANDARD HERALD 4 Door Rs. 14, 003.00

These prices were inclusive of dealer’s commission but did
not include the excise duties, Central Sales tax and |oca

taxes, if any, and transport charges. The manufacturers or
deal ers were prohibited fromselling or offering for sale or
ot herwi se transferring or disposing of the notor cars for a
price exceeding the price given in the Order. The order was
made after taking into consideration the recomrendati ons of
the Tariff Comm ssion to whomthe question of determnation
of a fair price of nmotor cars had been referred by the
Central Governnent under clause (d) of s. 12 of the Tariff
Comm ssion Act 1951

On May 5, 1970 after hearing the, petitions for some days
this Court recommended to the CGovernnent to appoint a Com
m ssion for the purpose of suggesting a fair price for the
three cars by taking into consideration all rel evant
matters. /On May consisting of Shri Sarjoo Prasad a retired
Judge of the Patna H gh Court as Chairman, Shri R K. Khanna
Chartered  Accountant and Brig. V.. Mnhas Director of
I nspection (Vehicles),

532

Depart ment of Defence Production as Menbers. By a notifica-
tion dated June 5, /1970 all the provisions of the Comn ssion
of Enquiry Act 1952 were nade applicable to the Conmi ssion

The Car Price Enquiry Conmission, hereinafter called the
" Commi ssion’ devoted a good deal of | abour and attention to
the mtter of fixing a fair price of the three cars. Its
report consists of two volunes. ~ The first volume contains
the main report and the second volume, contains the
appendi ces.

The Conmission in its report has adverted to the historica

background in which the car industry came to be controlled
in our country. it will be useful to notice the salient
facts. Till the year 1928 motor vehicles were purchased
directly fromabroad or through agents and dealers in India.
From 1928 till the early forties General Mtors India Ltd.
and Ford Mdtor Conpany of India Ltd. used to assenbl e 'trucks
and cars fromcomponents inported from United States in
conpl etely knocked down condition called C.K. D. by way of
abbrevi ati on. H ndustan Modtors Ltd. Calcutta and the
Prem er Autonpbiles Ltd., Bonbay, two of the petitioners
before wus, were established in 1942 and 1944 respectively
with a programe for progressive manufacture of conplete
aut onobi | es. These conpanies entered into technica

col l aboration with forei gn manufacturers as did the Standard
Motor Products of India Ltd. In the industrial Policy
Resol ution of 1949 of the Government of |ndia autonpbiles
and trucks were classed anong industries of inmportance which
woul d be subject to regulation and control by the  Centra

CGovernment. |In 1949 the Government deci ded that the i nport
of vehicles should be allowed only in C K D. condition. In
March 1952 the CGovernnent asked the Tariff Commission to
enquire into the question of grant of protection to the
aut onobi |l e i ndustry in India. The Tariff Conmi ssi on
submitted its report in 1953 recommending that only those
conpanies which had an approved nanufacturing progranme
should be allowed to continue their operations whi ch
recomendati on was accepted by the Government. In August
1955 the Governnent of India asked the Tariff Conm ssion to
enquire into and recomrend the fair ex-works and selling
prices of the autonobiles. The Tariff Commission subnitted
its report in October 1956. According to that report the
margin between the current net dealer’s price and ex-works
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cost of the cars and trucks produced by the approved
manufacturers could not be regarded as excessive. it
considered that a rigid systemof price control was not
likely to have a healthy effect on the devel opnent of the
i ndustry. The interest of the consumers could be properly
pr ot ect ed if investigations were held after certain
intervals in order to see that excessive prices were not
actually charged although the manufacturers were left free
to

533

charge prices at their discretion. The Government took a
deci si on to enforce an "informal price control " on
aut onobi l es which was accepted by the manufacturers. The

manuf acturer was free to revise the price fromtine to tine
according to the variation.in the cost but had to give a
nonth’s notice of any variation to the Government so that if
the change proposed was primma facie unreasonable t he
CGovernment. coul dintervene. The net dealer’s price was not
to exceed the ex-works cost by nore than 10% Wthin a few
years of the inmposition of the infornal price control the
situation _in-the country changed owing to the scarcity of
foreign exchange. The Government had to curtail foreign
exchange allocation for the inport of autonobile components
with the result that only three out of the then existing six
nodel s of passenger cars were left in regular production

The Governnent considered it necessary to introduce a
Distribution Control Order which required the dealer to
deliver vehicles in'the order of registration and without
di scrimnation. A conmmittee was appointed consisting of
Shri L. K Jha as Chairman and ot her experts to review the
progress of the autonobile industry and to. reconrend
nmeasures in the matter of reduction of cost etc. The Jha
Conmittee submitted its report in January 1960. Accordi ng
to the findings of that Committee there had been negl ect and
inefficiency in production owing to there being hardly any
conpetition. The Commttee felt that greater discipline was
called for both so far as ancillary and the main producers
were concerned. As regards the taxation policy the Conmittee
felt that "lower level of taxation per vehicle would
stimul ate nore denand for thent

The Government in May 1966 remitted the question of further
conti nuance of protection being accorded to the autonobile
industry to the Tariff Conm ssion and also directed that
Conmission to enquire into the cost structure and the fair
selling price of different types of autonobiles.  The Tariff
Conmi ssi on made conprehensi ve recommendati ons and it was on
the basis of its recomrendations that the Order was issued
in Septenber 1969 fixing the prices of the three cars. In
July 1967 the Government had also directed an investigation
under s. 15 of the Act into the quality of the three cars by
a Conmttee headed by Shri G Pande. The Conmission was to
look into the conplaints relating to deterioration in
quality and other allied matters including the part. ' played
by the ancillary and other industries. The Pande Commttee
submitted its report in Decenber 1967. It recomended inter
alia that there should be a separate Quality Control and
I nspection Departnment and that conponents carrying |ST
certification marks should be preferred. In Novenmber 1968
the CGovernment set up a team of experts headed by Dr. A. N

Ghosh the then Director-General of the Indian Standards
Institution.

534
This team was required to examine the "internal experts
or gani sati on" of the three car nmakers and to make

recomendati ons for strengthening them The Ghosh Committee
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endorsed the view of the earlier Pande Conmittee with regard
to the establishnent of technical audit cells. These cells
were to be established for watching the interest of the
consuners and ensuring inprovenent in quality of cars which
wer e bei ng manufactured by the, three petitioners.

The procedure followed by the Commssion may be briefly

noti ced. It invited by means of a detailed questionnaire
full information from the car manufacturers, deal ers,
consuners and others interested in the inquiry. It
appointed a team of Cost Accountants and another team of
technical experts besides a Chartered Accountant. These

teans studied and collected data fromeach of the three
manuf act uri ng units and exam ned their manuf act uri ng
processes. The cost structure and activities of sonme of the
ancillary producers and dealers of autonobiles were also
studied apart fromvisits-to the nmanufacturing units. The
Conmi ssi on exam ned w t nesses who were produced by the Union
of India, the consuners, the dealers and the manufacturers.

W nmmy next refer to the principles and nethods of costing
whi ch wer'e foll owed by the Conm ssion. The cost of a commp-

dity consists of these elenents : direct nmaterial, direct
wages, servi ces, depr eciati on and manuf act uri ng,
adm nistrative and selling overheads. In case of an

autonobile a large nunber of conponents which undergo
di fferent manufacturing processes have also to be taken into
account . The Conmi ssion decided to recommend a fair price
for two periods, (1) as in Septenber 1969 and (2) as in July
1970. It was considered necessary to determine the price in
Sept enber 1969 because the inpugned order was pronul gated at
that tine. |It,, however, adopted two different principles
in the mtter of conputing the cost on the aforesaid two
dat es. For the Septenber 1969 prices the conputation was
done according to what may be called the historical | nethod.
This neant that not only the prices in Septenber 1969 were
kept in view but also the value of pending stocks of raw
materials and the average of the price at which purchases
had been effected at that tinme were taken into, /account.
The prices for July 1970 were conputed on the basi's of the
actual cost obtaining in the nonth of July 1970.

The following principal factors were considered rel evant for
the fixing of a fair selling price

(1) capacity of production

(2) quality.

(3) norns of rejection

535
(4) depreciation.
(5) Dbonus.

(6) warranty.

(7) interest on borrow ngs.

(8) return.

The Conmission finally cane to the conclusion that ‘the fair
prices of the three cars should be the foll ow ng.

FI AT

Sept ember 1969 July 1970
Ex-wor ks cost Rs. 12, 283. 00 13, 564. 00
Ret urn Rs. 1, 168. 00 Rs. 1, 223. 00
Ex-factory Rs. 13, 451. 00 Rs. 14, 787. 00
Price
STANDARD HERALD

Sept enber 1969 July 1970
Ex-wor ks cost Rs. 13, 236. 00 Rs. 13, 989. 00
Ret urn Rs. 1,274.00 Rs. 1, 231. 00

ex-factory Rs. 14, 510. 00 Rs. 15, 220. 00
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price
ANMBASSADOR.

Sept enber 1969 July 1970
Ex- wor ks cost Rs. 12, 152. 00 Rs. 14,299 00
return Rs. 1, 364. 00 Rs. 1, 470. 00
Tot al
ex-factory
price Rs. 13,516 .00 Rs. 15,769 .00
W nay at this stage state certain prelinmnary matters which
will facilitate the conprehension of our discussion on

various points. Firstly, certain terms may be expl ained.
"Ex-workS  cost means the cost incurred in the factory of

t he manufacturer including all mterials, parts and
conponents. "Return’~ neans the total return to t he
manuf acturer on the capital enpl oyed. "Ex-factory Price
consists of the ex-works cost-plus the return. ' Ret ai

Price’ would be the price arrived at by adding the dealer’s
conmi ssion or what is called "mark up’. The consunmer has

further to pay excise duty, surcharge and sal es tax.

Counsel for all the parties and the l'earned Attorney Genera
are agreed that irrespective of the technical or IleG
points that may be involved we shoul d base our judgnent on
exam nation of correct and rational principles and should
direct deviation fromthe report of the Conm ssi on which was
an expert body presided over by a fornmer judge of a High
Court only when it is, shown that there has been a departure
from established ‘principles or the conclusions of the
Conmi ssion are shown to be denmponstrably wong or. erroneous.
536

The following table will illustrate the price of Fiat car in
Bonbay based on July 1970 figure payable by a consuner as
al so the conparison with the prices contended for by Premer
Aut onpbi | es and t he government.

Descri ption As recommen- As per As cont ended
ded by the subm ssions by the
Conmi ssi on nade by the governnent
Petitioner
Prem er

Aut ormobi | es)

Ex-factory

price Rs. 14, 787. 00 Rs. 15, 793. 00 Rs. 14,017. 00
deal er’s

mar k- up Rs. 900. 00 Rs. 900. 00 Rs.900. 00
Retail price Rs.15,687.00 Rs. 16,693.00 Rs. 14, 917. 00
exci se duty

on built-up car Rs.1,478.70 Rs.1,579.00 Rs. 1, 401.70
Sur charge on

exci se duty Rs. 492. 90 Rs. 526. 00 Rs. 467. 23

Mahar ashtra sal es

tax on built-up car Rs.2,011.03 Rs.2,147.84 Rs. 1, 906. 31
PRI CE TO THE

CONSUMER Rs. 19, 669. 63 Rs. 20, 946. 57 Rs. 18, 692. 24
It has not been disputed that 46% of the ex-works (ex-
factory, according to the Conm ssion) cost payable by the
consumer is accounted for by excise duties and taxes |evied
by the Central and the State Governnents including those on
the conponents. Qut of the total price payable by the
consumer 30% goes into duties and taxes.

There is also a general inpression that it is the car manu-
facturers that are responsible for the seemi ngly exorbitant
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prices of the cars. It will not be out of place to notice a
few observations of expert bodi es about taxation which, as
noti ced above, forns at |east one third part of the price of
a car. The Tariff Commission in its third report published
in 1968 recorded that high prices of the vehicles were due
nostly to the existing nultiple taxes on the autonobiles at
di fferent stages of production and sale. |t had recomended
a reduction in the burden of taxation which would lead to
reduction in the prices of cars. The Jha Committee had
enphasized the sane in 1960 and had pointed out that
taxation was a burden on the consumer rather than on the
pr oducer . The Commi ssion has said in its main report at
page 292
"The incidence of tax on a car is very heavy
i nasmuch ~as it constitutes 46% of the ex-
factory price.. The car is no longer an item
of luxury and under the existing conditions it
i s fast ‘becoming an item of necessity.
537
That being so, there is a case for giving sone
relief out ~of the excise duties and other
| evies which are by their nature, nulti-point
t axes causi ng hardshi p".
The following nmain points have been raised by M. N A
Pal khivala and have been adopted by the counsel for the
other petitioners. The figures etc.. as given by the
Comm ssi on have not been di sputed.
1. The 'Commi ssion has taken the production
capacity at an excessive figure and has thus
artificially reduced the cost.
2. Cost-and expenses on account of warranty
and statutory bonus have been wongly excluded
fromthe ex-works cost.
3. In fixing the cost for Septenmber 1969
even the actual admtted cost found by the
Conmi ssi on has not been taken into account and
the price has been fixed on the historica
cost. In fixing the price for July 1970 the
projected and estimated cost for the /future
has been ignored.
4. No provision has  been nade for an
escal ation clause in order to ensure that the
prices fixed wll ensure for a reasonable
period of tine.
5. The return which has been allowed is wholly
i nadequate on the adm tted and proved facts.
6. Depreci ati on of plant and nachinery has
been allowed on the basis of original . cost
whereas it should have been allowed on' the
repl acenent value or on the peculiar facts of
t he case.
We propose to deal with the first point relating to produc-
tion capacity last. On point no. 2 the Comm ssion was of
the view that warranty expenses and bonus shoul d
appropriately be included in the return and not in the ex-

works cost. It is well known that the car manufacturers in
India as elsewhere furnish a warranty covering the cars
sol d. Under the warranty all defects on account of faulty

manufacture in workmanship have to be set right and the
defective parts have to be replaced, free of cost by the
manuf acturer or his dealer Wthin a specified period or a
given distance traveled by the car. During the period of
warranty which is now for one year three free services have
to be rendered. The car owner has to pay the cost of
consumabl e items |like oil, grease, packing etc. during those
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free servi ces. The car nmanufacturers enter into an
agreenment with the manufacturers of conponents providing for
a warranty so far as the components
538 .
supplied are concerned. As has been rightly observed by the
Conmi ssi on the whol e object behind the warranty is that the
consunmer who has to nake a heavy investnent should be
assured of a proper performance of the vehicle "in a
troubl e-free manner for a reasonable length of tine."
On behalf of the petitioners it has been wurged that
according to various experts on costing including the
Costing team appoi nted by the Commi ssion the expenses which
"are to be incurred on account of the warranty should
appropriately be included in the ex-works cost. (Vide Rufus
W xon, Professor and Chairman of the Accounting Departnment,
Wharton School of Finance 'and Conmerce, University of
Pennsylvania in "The Accountants’ Hand Book’, and N K
Prasad ~in "Principles and Practice of Cost Accounting" as
al so B. K./ Bhar, Lecturer in Cost Accountancy, the Institute
of Cost " & Wrks Accounts of India in "Cost Accounting
Met hods & Problens").
The Commi ssion was of the view that many of the ancillary
manuf acturers cover their supplies to the car manufacturers
with a warranty and are liable to replace the defective
parts free of cost. The nmanufacturers are expected to use
only those conponent's which are of a standard quality. By
improving the nethod of quality control and incidence of
expense on account of warranty can be reduced and. can, be
absorbed in the return. According to the |earned Attorney
General the matter relating to inclusion of warranty charges
in the ex-works cost 1is no longer res-integra.  The report,
of the Mtor Car Quality Inquiry Commttee (known ' as the
Pande Committee), nmade a recomendation that the ‘warranty
should be made uniformfor all the three notor cars and no
cost of replacenent including incidentals should be passed
on to the customer. This Committee was appointed by a
resolution of the Governnent of (India dated February 12,
1968 in exercise of the powers conferred by s. 15 of the
Act . Pursuant to the reconmendation of this Comittee an
order was pronulgated by the Central Government in March
1968 wunder S. 16 of the Act which was to the  followng
ef f ect
"The warranty with which cars are sold  shall
be, wuniformy wvalid for a- period of, 12,
nonths or, a distance covered. of 16,000 kms.,
whi chever occurs earlier. Al defects, due to

faulty nmanufacture of worknmanship

shall be
rectified and defective parts replaced during
this period without passing any part ~of the
burden including incident charges -to the
customer”.

The effect of the above direction cannot be ignored although

it my not be conclusive in the matter of fixing a fair

price. e find the statenent of the Conmi ssi on
unexceptionable that if the

539

warranty is to be made out of the profits every manufacturer
will try to minimse warranty cost by inproving the quality
of his product. |If it is to be included in the ex-works

cost it nmeans virtually passing it on to the consumer.

A good deal has been said on behalf of the Premer Auto-
nobiles wth regard to figures taken by the Conmi ssion as
warranty charges. |1t has been pointed out that although the
cost of parts ampbunting to Rs. 80/- or 81/- per car has been
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taken into account in the return but the |abour charges
whi ch woul d anpbunt to Rs. 120/- per car and which, according
to the Conmission's report, have to be borne by the
manuf acturer have not been taken into account even in the
return. It has been urged that if the manufacturers have to
bear the |abour charges the anbunt of Rs, 120/- per car
shoul d have. been taken into account. The position is nuch
si npl er about the Standard Mdtors because there the cost as
well as the | abour charges anpbunt to Rs. 80/-per car. As
regards the Anbassador it was clained that a sum of Rs.
176/ - per car was the cost of the parts alone but the was
being supplied by the dealers. As we agree, wth the
Conmi ssion that the entire cost on account of warranty in

el usi ve of | abour charges should be borne by t he
manufacturers, it is wholly unnecessary for us to refer to
any specific figures except that while considering the
guestion of return-the general idea relating to cost to the
manuf acturers would certainly be borne in mnd and taken
into consideration.

We shall next deal with the, question of bonus payable to
the enployees which has been included in the return by the
Commi ssion. The case of the manufacturers is that bonus is
an expense which is necessarily incurred in the manufacture
and it should be treated as part of, the ex-works cost. It
has been so treated under the Inconme tax Act 1961 as well as
under the Conpanies Act 1956. Even if the "entire anount of
bonus is not allowed as part of the cost the  manufacturers’
claim that the 'mininmm bonus which, at  present, is
conpul sorily payable at the rate of 4% under s. 10 of the
Payment of Bonus Act 1965 shoul'd be allowed as a part of the
cost because the manufacturers have to pay the sanme even
when they do not nmamke any profits. The Tariff Commission in
its recent report on the Price Structure of Man-Made Fibre
and Yarn Industry has accepted the viewthat entire  bonus
upto the limts prescribed should formpart of the ex-works
cost.

The Hindustan Mdtors have made a settlement with t he
wor knmen regar di ng the paynment of bonus for the years 1969-
70, 1970-71. In the year 1969-70 the anmpbunt payable to the
wor kmen under that settlement cones: to 8 % of the wages and
salaries and for the year 1970-71 it works out to 9% The
bonus, it
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has been pointed out, in the present context is an integra

part of the wage structure and nust be treated as part of
the cost of production. Reliance has been placed on the
working of the Conmission’s Cost Accounting Team itself
according to which bonus was included as itemno. 7 in_the
various itens which nade up the ex-works cost. In the study
prepared in collaboration with the Institute of Chartered
Accountants of India called "Price Fixation 1In [Indian
I ndustry" it is stated that bonus to enployees is in
practice regarded both by themand by the Adjudicating
Tri bunal as additional enoluments legitimately form ng part
of the wage structure.

According to the Governnent in the past bonus was never

Allowed as a part of the cost of nmanufacture. In the
previous Tariff Conmi ssion Report on the Fair Selling Price
of Aut onpbiles 1968, bonus was included in the return. The

Tariff Comm ssion has been dealing with various industries
according to the circunstances peculiar to that industry.
It accepted m ni mum bonus as part of cost in the Fibre and
Rayon industry. But it included it in the return in its
report on al cohol and catguts. It is said that if bonus is
added to the cost it will be a part of the working capita
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and so the manufacturer will get the benefit tw ce over.
In our judgnent the question whether bonus is Ilinked wth

profits or cost stands concluded by the, provisions of the
Bonus Act itself as also the decision of this court in Jalan
Trading Co (P) Ltd. v. MIIl Mazdoor Union(1l). According to
s. 10 of that Act every enployer shall be bound to pay to
every enployee in an accounting year a m ni mum bonus which
shall be 4 %of the .salary or the wage earned by the
enpl oyee during the accounting year or forty rupees
whi chever is higher whether there are profits in the
accounting year or not. Under s. 1 1 where allocable
surplus exceeds the m ni num anount payable under s. 10 it is
payable in proportion to the salary or wage earned by the
enpl oyee during the accounting- year, the nmaximum limt
being 20% In conputing the allocable surplus the anount
set on ,or the ambunt set off under the provisions of s. 15
has to be taken into account. - According to s. 2(b) 60% of
the available .surplus falls within the allocable surplus.
Avai |l abl e 'surplus has to be conputed under s. 5. Under that
section. ‘the available surplus in respect of any accounting
year shall be the gross profit for that year after deducting
therefrom the sunms referred to in s. 6. Section 6 provides
for the deduction fromthe gross profits as prior charges.
These deducti ons consi st mainly of depreciation, devel opnent
rebate and such. suns as are specified in respect of the
enployer in the third schedule. The conmpanies are further
entitled to deduct dividends payabl e to preference

(1) [1967] 1 S.C R 15.
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sharehol ders and a specified percentage of reserves fromthe
gross profits. Section 15 deals with set off and set on
Wiere all ocabl e surplus exceeds the naxi mumanount ' payabl e
under s. 11 the excess has to be carried forward for. being
set on in the succeeding year upto the  fourth accounting
year. \Where there is no available surplus in an accounting
year or the allocable surplus falls short of the  mninmm
bonus payable (4% and there is no sufficient anount carried
forward and set on from which m ni num bonus can be paid, the
sane shall be carried forward for being set off in the
succeedi ng year according to the fourth schedul e. Secti on
10 of +the Bonus Act at first sight may appear to be a
provision for granting additional wage to enployees but that
section is an integral part of a schene for paynment of bonus
at rates which do not widely fluctuate fromyear to year
This Act has thus provided that bonus in a givenyear shal
not exceed one-fifth and shall not be less than 1/25th of
the total earning of an enployee. It has been ensured that
the excess share shall be carried forward to the next . year
and that the anount paid by way of minimm. bonus not
absorbed by the available profits shall be carried to the
next year and shall be set off against the profits  of the
succeedi ng year. The object of the Bonus Act is to nake an
equitable distribution of the surplus profits of t he
establishnent with a view to nmaintain peace and harnony bet -
ween the three agencies, (capital managenent and | abour)
which contribute to the earning of profits (See Jalan
Trading Co. (P) Ltd. v. MIIl Mzdoor Union(1l). The
Commi ssion canme to the correct conclusion that bonus is
connected with profits and it cannot be included in the ex-
wor ks cost.

A good deal of criticismhas been |evelled on behalf of the
manuf acturers on the nmethod foll owed by the Commi ssion for
determining the ex-works cost in Septenber 1969 and July
1970. It has been subnitted that for Septenber 1969 the
cost has been worked out on what may be called the
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historical nmethod and for July 1970 the actual prices have
been taken into account but the projected and estinmated cost
for the future has been ignored. It has been pointed out
that historical costs are determined on the basis of the
material which is already in the pipeline and which has been
acquired at cheaper rates. Such a nmethod has never been
adopted and there is absolutely no justification for naking
a discrimnation between the nmethods to be adopted for
ascertaining the ex-works cost in Septenber 1969 and in July
1970. The met hod whi ch has al ways been adopted is of either
taking the current prices or the projected prices. W have
not been shown any authority or principle on which the
nmet hod of cal culating the ex-works cost on historical basis
could be justifiably adopted for Septenber 1969 when a
di fferent nethod was adopted for July

(1) [1967] 1 S.C. R 15.

L643SupCl /72
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1970 cost. W are of the viewthat the ex-works cost for
Sept enber' 1969 shoul d have, been determ ned according to the
current prices as was done with regard to July 1970.

As regards the projected cost which means a reasonabl e esti -
mate of the rising cost in the mnimum future (roughly 3 to
6 months) over and above the cost existing on a certain date
a lot of criticism has been nade on  behalf of t he
manufacturers with regard to the Conm ssion having totally
ignored this principle. W have not been -shown anything
fromthe reports of the Tariff Comm ssion nor does it appear
that it was seriously pressed before the Conmission itself
that the principle of projected costs should be applied
whi |l e determ ning the ex-works cost of the carsin question

In view of the provisions which we shall be nmaking for
fixing the price and also for escalation the principle
canvassed for on the basis of the projected cost ' becones
imaterial and even otherwi se in the circunmstances of the
case it cannot be applied.

W shall now deal with the necessity for an escalation
clause. It has been pointed out by M. Pal khivala'that the
prices of direct materials alone rose by Rs. 140/- per Fiat
car in a couple of nmonths. A conparison of the prices fixed
for Septenmber 1969 and July 1970 further reveal how steeply
the prices rose during the short period of nine nonths.
According to M. Pal khivala price fixation of the cars w |l
be wholly futile unless there is a provision for escal ation
whi ch neans that the prices should be increased or decreased
periodically according to the rise or decrease in the cost
as also the various other factors which enter into price
fixation. For instance, in the Tariff Conmmssion report
1965 on the revision of ceiling price of alcohol it has been
observed that future estinates of costs of receified spirit
has been prepared for a period of the next three “years on
the basis of the actual cost. In the Tariff Conmm ssion
report on the fair selling price on Antinony provision was
stated to have been made for enhancenment in respect of wages
and salary as also for anticipated increase in Dearness
Al 'l owance. Simlar provision for escalation was made in the
Tariff Conmm ssion report 1966 on the price structure of
catgut ball bearing and several other industries. There are
a nunber of increases, according to the manufacturer,,;,

over which they have absolutely no control. Mostly these
consi st of increases in excise duties, taxes, increase in
the cost of inported and indigenous steel, in wages,

dearness allowance, contributions to the provident fund,
gratuity, enployees State insurance and other enmolunents to
the enployees who are governed by the Industrial |aw In
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addition to the increases in the cost of materials the cost
of bought out conponents electricity, incone
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tax etc. have also to be taken into consideration. The
manuf acturers have pointed out with a good deal of force
that they have -no control whatsoever over the increase in
the prices of conponents which they have to buy from the
ancillary manufacturers as the sane are not subject to price
control . The Verghese Committee which was appoi nted under
s. 15 of the Act for investigation into the working of the
Standard Mdtors observed in its report that general price
| evel has been increasing in recent years and therefore the
control of car prices wthout a matching control of the
prices of the components woul d squeeze the manufacturers out
unl ess they are conpensated substantially by an enhancenent
of the car price. Indeed it has not been disputed on behal f
of the CGovernnment and the Attorney General quite properly
and fairly accepts that sone proper method should be devised

for escalation or de-escalation, as the case may be. e
have been suggested a nunber of fornulae on behalf of the
manuf acturers —as al so the governnent but we shall indicate

at a later stage what, in our opinion, is the best and the
si mpl est method of = providing for escalation and de-
escal ati on. We are satisfied, however, that a provision
shoul d be nmade and ought to have been nade by the Conmi ssion
in this behalf.

The next point which is fairly controversial relates to the
return which has been all owed by the Conmi ssion. The manu-
facturers are unani npbus in saying that the return suggested
by the Conmi ssion is wholly inadequate for the survival of
the industry |eaving aside its devel opnent. The case of the
Prem er Autonpbiles is that the return-does not pernit any
margin for repaying the heavy indebtedness of the conpany.
Oning to the inadequate price fixed by the government. even
under the informal ©price control the conpany has been
running into |osses. Its total indebtedness on June 30.
1970 cane to Rs. 7.29 crores. This indebtedness has to be
paid or at least provision nade for it by the creation of

reserves. Unl ess reserves are created and the financia
position of the conpany inproves it nay not be possible for
it to get any further |oans because up till now it has been
carrying on its business mainly on the borrow ngs. The

return leaves no margin for wiping out the depreciation
which comes to Rs. 750.74 |akhs according to incone -tax
rates and Rs. 583.64 |akhs according to book depreciation
The Conmi ssion has not taken into consideration any
provision for a cushion for the proposed increase in the
rate of m nimum bonus for which a persistent  dialogue is
going on all the tinme between the trade unions and the
government. This will |eave no return on the equity capita
and would result in the conmpany getting a net dealer  price
which would be less than its actual cost of production
Since the Prem er Autonpbiles will have to pay the warranty
charges there will be an additional liability of Rs. 120/-
per car on account
544
of | abour charges whi ch when taken out of the return wll
reduce it substantially. The cal culation nmade, according to
the conpany on the figures worked out by the Commi ssion, was
t hat the surplus left wll provide a di vi dend of
approximately 7% on the equity capital.
The addi tional argunent on behal f of the H ndustan Motors is
that in computing the return the Conmi ssion has accepted the
position that the foll ow ng outgoing should go out therefrom
(a) interest on borrow ngs; (b) mninmbonus of 4% (c)
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other financial charges; (d) warranty clains; (e) dividend
on preference shares; (f) tax liability. According to the
Commission if a return of 16%on the capital enployed is
gi ven the corresponding dividend to the equity sharehol ders
will work out at 10% The Hindustan Mdtors has to pay tota
bonus for the years 1969-70 at the rate of 8% It is
essential that the conpany sets aside a mninumof 3%on the
capital enployed for the purpose of replacenent and
rehabilitation for which no provision has been nade. After
taking out all these itens it will be inpossible to give a
10% di vidend to the equity sharehol ders.

The Standard Mdtors have put in a chart showi ng that after
,deducting all the itens in accordance with the nmethod Ilaid
down by the Commi ssion for working out the return only such
amount will be left aswill enable the paynent of dividend
at the rate of 9.2%on the equity capital allocable to the
car activity. This statenent, however, has been arrived at
on the basis of the capacity of 4,000 cars and 1,000 trucks
as determined by the Comm ssion. |f, however, the capacity
is reduced to 3,400 cars and 1,000 trucks as clained by the
conpany the dividend payabl'e to the equity sharehol der will
be at the rate of 12% but then there will be no provision
for devel opment and future expansion or for wi ping off the
arrears of depreciation which anbunt to Rs. 42.32 | acs.

The |learned Attorney General while agreeing that a reason-
able return nust be allowed to the nmanufacturers has
submitted that the entire background in which the autonobile
industry in India came to receive protection and the way it
has devel oped as also the defects which have been found in
its working together with the unsatisfactory nature of the
quality of cars produced and the gradual ~deterioration of
their performance nust be taken into account while fixing
the return. The main outlines of the special historica
background are : (a) protection-external and i nt erna
resulting in nmonopoly of the three cars manufacturers; (b)
government policy to devel op the autonobile industry as a
whole relating to the three car manufacturers including
cars, trucks, conponents and spare parts. All these involve
| arge outlay of
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foreign exchange and the object nust be to conserve the same
in the interest of the country; (c) necessity of efficiency
and econony in the production and control over prices in
that behal f; (d) necessity of inmprovenent of the quality  of
product and of services to the consuners. According to the
informal price control the factory price charged to the
deal ers could not exceed the ex-works cost by nore than 10%
This necessarily included all the items which (are to be
found as constituting the returnin the report of the
Conmi ssi on. Qur attention has been drawn to reports of
various Comi ssions according to which there were defects in
production and there was neglect of econonmy and efficiency.
The accounts were also not being maintained by all the
manuf acturers on a proper basis fromwhich costs could  be
worked out satisfactorily. A large nunber of unskilled
workers were being enployed. The Tariff Commission in its
report of 1968 in respect of fair selling price of
autonmobil es considered that a return of 12% of the capita
enpl oyed woul d be reasonable and fair. The Comm ssion was
of the viewthat profit margin to be allowed to an industry
has little or no direct relation to the cost of the product.
If the profit is determ ned as a percentage on the ex-works
cost the higher the cost the higher will be the profit.
This will leave little or no incentive to manufacturer to
effect economies in the cost of production or exercise
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control over the manufacturer’s expense. In determning a
fair margin of profit consideration has to be given to the
capital enployed and a fair return for such capita

including a provision for outgoing like interest on |oans,
m ni mum bonus etc. nust be assured. The quantum of return
has essentially to vary fromindustry to industry. Thi s
woul d require ascertainment of capital enployed with regard
to production of cars. The Conmi ssion took the figures from
authentic sources i.e. the report of the Reserve Bank of
India and an analysis carried out by the Economic and
Scientific Research Foundation with regard to the return
whi ch was being earned by the various public conpanies on
the capital enployed. After taking the nmaxi mumreturn which
an investor can expect from fixed deposits and other
rel evant factors into consideration the Comm ssion was of
the view that a dividend of 10%to the equity sharehol der
after providing for the tax liability of the conmpany and
ot her outgoing would be fair and reasonable. The outgoing
which ‘are to be net out of the return are (1) the actua

interest "~ on borrow ngs; (2) the mninmmbonus; (3) other
financial charges; (4) warranty charges and in case of
Premi er Autonobil es the guarantee commi ssion paid on |oans
obtained from foreign sources and difference in exchange.
After making provision for these outgoing, the dividends on
preference shares, if any the tax liability of the conpany
and a return of 10%on equity share capital, the tota

profit of the conmpany as a whol e was cal cul ated which when
related to the capital enployed of the
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respective conpanies  worked out to 15.43%in the case of
H ndustan Mdtors, 16.22%.in that of Prem er Autonobiles and
17-36%in Standard Mdtors. Considering the above and taking
an over all view of the car industry 16%return on capita

enpl oyed was considered to give a reasonable return to the
car manufacturer.

We have already referred to the criticismof the car nanu-
facturers with regard to the manner in which the return has
been worked out. It is true that the return to the equity
shar ehol ders of all the three conpanies my not be
uniformally 10% and nay be considerably |ess in the case of
Premier Autompbiles but it is not possible to  make any
di stinction or di scrimnation bet ween the three
manuf act urers. We do not consider that a separate rate of
return shoul d be fixed when dealing with the autonpbile car
i ndustry as a whol e.

At first sight it may appear that a return of 16% on the
capital enployed is a very large return but as we have
pointed out, this return includes nunerous items which
reduce the ultimate return to the equity shareholder " to a
percentage which, even according to the Comm ssion,” on an
average cannot exceed 10% Learned counsel appearing for
the car manufacturers have vehenmently pressed for exclusion
of warranty and bonus charges fromthe return and for ‘their
inclusion in the ex-works cost. It was ultimately stated at
the bar that if that was done the return as fixed by the
Conmi ssion woul d be acceptable. W are, however, unable to
accede to this subnmission. W have given our carefu

t hought to the principles which the Commi ssion has followed
in fixing the return and in our judgnent the return granted
is a reasonable one keeping in view the entire circuns-

tances. At the sanme tinme we consider return at 12% wholly
i nadequate when all the itenms that the Conmission has
nmentioned have to be paid out of it. Moreover a tota
return at 16%wll |eave some margin if proper econonies are

ef fect ed by the manufacturers f or repl acenent and
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rehabilitation and inprovenent of the plant and nmchinery.
According to the principles discussed or to be discussed in
the mtter of fixing of a fair price the main objective is
to protect the interest of the consuner while at the sane
time provide a reasonable margin of profit to the producer

The general approach has to be to determine the ex-works
cost and then to arrive at the fair price after exam ning
other <clainms of the industry and providing a reasonable

return. We, therefore, find no such principle which has
been denonstrated to be wong in the report of t he
Conmission so far as the fixation of the return is
concer ned.

The next question is whether the Commission has erred in
allowing depreciation on the actual cost and not on the
repl ace-
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ment value. Depreciation, it has been pointed out, has been
allowed in accordance with the fornula laid down in the
I ndi an' I ncone tax Act 1961 but the provisions of the Act are
i nadequat'e “to provide funds for replacenent of the assets.
Since the provision of depreciation'is intended to enable
repl acenent of the worn out assets it is argued on behal f of
the car manufacturers that the Conmission ought to have
al l owed depreciation at the rate which would have enabled
the replacenent of 'the assets. This is particularly so when
prices are rising. / The Tariff Comm ssion has in certain
cases allowed special depreciation in lieu of replacenent
cost. In "Price  Fixation in Indian Industry” to which
reference has already been made at an earlier stage it has
been nentioned that special depreciation was allowed in
addition to the nornal depreciation in case of ~pig iron

steel, cenent and rubber tyre and tubes by the Tariff
Conmi ssi on; (see pages 179, 180, 183 and 190).

The Tariff Conm ssion Review Committee in its report nade in
August 1967 dealt with the topic of calculation of deprecia-
tion on the basis of replacenent cost particularly in view
of the rising prices. It was pointed out that there are
practi cal difficulties in adopting the principle of
repl acenent cost. One of these is the absence of reliable
and accurate indices of changes in the replacenent cost of
machi nery and plant. That Comm ssion, therefore, ~generally
did not favour deviating fromthe practice adopted by -the.
i ncome tax authorities in calculation of depreciation. The
Conmi ssion was of the view that depreciation on account ~ of
the wuse of the assets in any undertaking is quite distinct
and separate fromrehabilitation replacenent. The whol e
guestion, according to the Comm ssion, has to be ~determ ned
with reference to the context or the purpose for which the
deprecation is being conputed. For working out. the /fair
price of the car the expenses incurred by the nanufacturers
in producing their products have to be taken into- account
and therefore only the actual cost and not the estinmated
repl acenent cost can be considered. The Comm ssion was nhot
satisfied that on account of rise in the prices of assets
the manufacturers would not be in a position to replace the
plant and machinery wth funds available to them The
Comm ssion said "if the manufacturers were to keep apart not
only the anount of depreciation but also the devel opnent
rebate and other reserves to which they are entitled under
the various tax and other |laws and invest them separately or
even in their business the question of there being any
difficulty later on does not arise. Depreciation funds with
the amount thus provided for can be built up and these can
be invested whether inside or outside the business"; (nmain
report p. 65). The Conmission referred to the opinion of
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the Institute of Chartered Accountants in England which was
agai nst the proposal to base the charge for
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depreci ation on replacenent cost. The Tariff Comn ssion had
al so not accepted the contention of the manufacturers that
depreci ation allowance should be cal cul ated on repl acenent
cost. The depreciation which is allowed under the tax |aws
is very liberal and we see no reason to pass on the burden
to the present consuner who is not likely to get any benefit
out of the replacenment proposed to be provided for by the
manuf acturers. NMoreover capital reserves with the Hi ndustan
Motors and the Standard Mdtors are substanti al. Al t hough
the position of the Premer Autonpbiles is different and it
can hardly draw upon its reserves but the Comm ssion was an
expert body and it did not choose rightly to nake any
di stinction bet ween the three manufacturers as t he
principles should  be such as are applicable to the car
industry ~as a whole.. W are unable to find any serious
infirmty or flaw in the reasoning or the conclusion of the
Conmi ssion on the question of depreciation

We shall - now proceed to consider  the question of the
capacity of production. Two rival views have been put
forward on this point. On behalf of the car manufacturers
it has been maintained that for the purpose of fixing the
fair price wunder /s. 18G of the Act the actual figures of
producti on shoul d al one be taken into consideration and the
optimum capacity for production nust be disregarded as an
irrelevant factor. = On the other hand it has been naintained
on behalf of the government that it is always essential in
the mtter of fixation of fair price to determne the
capacity of production which nmust nmean at | east achi evabl e
capacity even if not the maxi num capacity. Section 15 of
t he Act enpowers the Central CGover nrrent to cause
investigation to be nmade into the scheduled industries,
aut omobi | e industry being one of ‘them C ause (a) (i) of s.

15 provides for full investigation to be nade where the
Central Government is of the opinion that there has been or
is likely to be a substantial fall in the volune of

production for which, having regard to the economn ¢
conditions prevailing, there is no justification. Under s.

16 the Central CGovernnent on conpletion of investigation
under s. 15 can issue such directions to the industria

undertakings as nay be appropriate in the circunstances.

Clause (a) of sub-s. (1) relates to directions which can be
i ssued for regulating the production of any article or- class
of articles by the industrial undertaking and fixing the
standard of production. According to M. Palkhivala if the
Central Governnent was of the viewthat there has  been
substantial fall in the volume of production investigation
coul d be caused to be nade under s. 15 and directions /could
be issued under s. 16. Section 18G confers power- in the
matter of control, supply, distribution, fair price etc. of
articles relatable to any schedul ed i ndustry. Under ' sub-s.

(2) a notified order may provide for controlling the price
at which any such
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article or class thereof nay be bought or sold. Wi | e
fixing a fair price under S. 18G no question can arise about
the optimum or achi evabl e capacity of production which would
be relevant only for the purpose of ss. 15 and 16 of the
Act . A lot of enphasis has been placed on the different
obj ects and purposes for which ss. 15, 16 and 18G
respectively have been enacted. This provision, it is said,

is meant to prevent profiteering and what is intended is
that the actual production and the quality of articles which
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are being produced have alone to be taken into consideration
and a fair price has to be fixed accordingly.

The learned Attorney GCeneral says that s. 18G does not
contain any limtations which have been suggested on behalf

of the car manufacturers. It is to be found as the first
section in Chapter I11-B which is headed "control of supply,
distribution, price etc. of certain articles". In a free

market the position is quite different but when fair price
has to be fixed the cost of production has to be taken into
account and the price should be such that a fair return is
provided for. The cost of production rmust be with a viewto
econony and efficiency. Mreover the non-obstante clause in
s. 183 1) shows that this section stands by itself. The
history of price fixationin India is now new. The Defence
of India Rules providedfor it Rule 8 1 (2) (b) as far back
as 1939. These rul es ceased to have effect on Septenber 30,
1946. The Essential Supplies (Tenporary powers) O dinance
1946 was enacted on Septenber 25, 1946 which was foll owed by
the Act of 1946. There are numerous Acts which were enacted

for the  purpose of fixation of prices, e.g., Supply and
Prices of Goods Act 1950, Tariff Comm ssion Act 1951 and the
Act . The Essential Commodities Act 1955 was enact ed

contai ning the provisions in which under s. 3(2) the prices
of essential commdities could be controlled. The function
of ss. 15 and 16 /of the Act is different fromthat of s.
18G. Those sections deal with specific matters on which the
governnment can cause investigationto be  nade for the
pur pose of issuing appropriate directions including contro
of prices and those two sections are neant primarily for
devel opnent and regul ation of -an-industry.

There is a good deal of force in what the Attorney Genera

says. But in our opinion it is unnecessary to express our
view in any great detail in the matter. |In our judgnment the
very concept of fair price which can be fixed under s. 18G
takes in all the elements which make it ’fair’ for the
consumer leaving a reasonable margin of profit to the
manuf acturer wthout which no ‘one wll engage in any
manuf act uri ng activity. Capacity utilisation of a

manuf acturing unit, the quality of its product and
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the maintenance of proper standards at various levels  of
production are all relevant factors for the determ nati on of
the price. Capacity utilisation, however, has to be on the
basis of what can be reasonably achi eved keeping in view
always the practical side. it is coomon ground that the
achi evabl e capacity for production will be —an inportant
factor in the matter of fixation of fair price. The |arger
the production the | ess the cost and vice versa. W shall
therefore, have to determ ne whether the conclusions of the
Conmission with regard to the capacity of the three / manu-
facturing wunits for production are based on a  correct
apprai sal of material facts and principles.

As regards the Premer Autonobiles the Comnission has
assuned, erroneously, accordingly to M. Palkhivala, an
achi evabl e capacity for production of 13,300 cars per year
in Septenber 1969 and 14,000 cars in July 1970. It is
clainmed that the cost has been reduced by the above process
by Rs. 301/- per car for July 1970. On behalf of the
Prem er Autonobiles it had been urged before the Conmi ssion
that its average |evel of production per year was 12,000
cars and 5,000 comrercial vehicles and this was likely to be
the future capacity so long as there was no expansion of
pl ant and machi nery. According to the government, however,
the existing capacity of Premi er Autonpbiles was not |ess
than 15,000 to 16,000 cars and 7,000 commercial vehicles per
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year. The Conmmi ssion relied mainly on certain letters and
applications addressed by the Premier Autonobiles in the
matter of obtaining licenses for inport etc. from Septenber
1969 to Cctober 1970 as also the evidence of Brigadier
Subramani am t he General Manager of the Conpany. The Comm s-
sion fixed the capacity of production of commercial vehicles
at 6,000 and that of cars at 14,000 for July 1970. As
regards Septenber 1969 it considered that the capacity
should be fixed at the level which was 5% less than the
| evel determined for July 1970. The figures thus cane to
13,300 cars and 5.700 comrercial vehicles per annum

It appears to us that the Conm ssion ignored material facts
and circunstances in arriving at the conclusion relating to
the capacity for Septenber 1969. In natters of such nature
the figures given in the applications for grant of inport
licence etc. can hardly be decisive. There is a good dea
of force in the suggestion of M. Pal khivala that when such
applications are made the applicant is prone to give higher
figures in order to obtain the maxi mum perm ssible quantity
of the '‘material sought to be inported. The figures are
somet i nes exaggerated as it is anticipated that they are not
likely to be accepted and the |icense would be issued only
for a lesser quantity. For the purpose of determning the
capacity it is essential that for the material period
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it should be ascertained for how nany cars inport |icenses
were granted. |f they were granted for only 12,000 cars per
year it will be futile to assess the capacity at a higher
figure because in'the very nature of things it would be
i npossi bl e for the manufacturer to produce nore cars. From
the statenments whi ch have been produced under our directions
relating to the applications which were nade and the i nport
licenses which were granted the position appears to be as
follows :

The Prem er Autonobil es asked for the material on the 'basis
of production of 4,500 cars for the first half year  from
April 1966 March 1967. This application was nade on May 13,
1966. Later on in the course of correspondence the Director
General, Transport Departnent, was inforned that it was pro-
posed to raise the production of cars to 1,000 per nonth
from February 1967. The inport |licenses are -admittedly
granted on the basis of the recomendation mnade by the
Devel opnent W ng of the aforesaid departent . The
recomendati on by the Devel opnment Wng was that the |icense
shoul d be granted for production of a m ni num of 4,500 cars
in six nonths. On July 14, 1967 an application was
submitted for grant of certain conponents for production of
18,000 cars. This was for the second half year 1966-67. It
has been submitted and that explanation in the circunstances
appears to be correct that the Italian collaborators had
offered a special credit and in order to avail ~-of that
credit licence for inmport had been sought for 18,000 | cars.
But it was stated in the application that production was
bei ng pl anned at 1,000 cars per month. This applicati on was
granted. During the first half of April 1968 to March 1969
an application was nade on July 23, 1968. It was confined
only to those conponents and raw materials which were not
covered by the conponents inmported for 18,000 cars under the
special «credit scheme. The production, it was stated, was
again being planned at 1,000 cars per nonth. Thi s
application was also granted. On February 28, 1969 an
application was nade for the second half of the year Apri
1968 to March 1969 for 7,200 cars on the basis of 1,200 cars
per month. The Devel opnent Wng recomrended grant for 6,000
cars only, the total mninum being 12,000 cars. On Novenber
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28, 1969 an application was nmade for the first half of the
year April 1969 to March 1970. This is stated to be a
bal ancing application for 6,000 cars. On July 28, 1970 an
application was made for the production of 7,000 cars in six
months for the first half year April 1970 to March 1971

The reconmendation of the Devel opnent Wng was only for
6,050 cars and the |license was apparently granted for the
sane. On Cctober 28, 1970 an application was nmade for the
second half of the year April 1970 to March 1971 for produc-
552

tion of 7,000 cars in six nonths. This tine the reconmenda-
tion was accepted for 7,000 cars and |icence for comnmponents
was granted on August 28, 1971.

It is quite apparent fromthe above statenent of facts and
figures that at no stage except for the second half of the
year April 1970 to March 1971 inport |license had been

granted for production of nore than 12,000 cars. It was
only inthat year that for the first half it was granted for
6, 050 cars and for the second half for 7,000 cars. In this

situation it is wholly inconprehensible how the Premner
Aut onobi 'es coul d have actual |l y produced nore than 12,000
cars per year even if the achievabl e capacity was nore. As
has been observed before the achi evabl e capacity does not
mean a capacity which should be conpletely divorced from
existing and admtted facts. It has to be achievable from
the practical point of view W have no manner of doubt
that for the above reason al one the achievable capacity for
Septenber 1969 could not have beenfixed for nore than
12,000 cars per year

In para 3 of the affidavit of M. S. R Kapur, Under Secre-
tary to the Governnent of India, made on June 27, 1970 it
was stated that in the report of the Tariff ~Commission on
the fair selling prices of autonobiles it~ had originally
reconmended prices on the basis of annual production of
9,000 cars by Prem er Autonobiles. In May 1969, however,
the CGovernment requested the Tariff Comm ssion to rework the
prices on the basis of annual production of 12,000 Fiat
Cars. The technical teamappointed by the Car Prices
Comm ssion had cone to the conclusion that the conpany had
an annual potential capacity to manufacture 12,300 cars and
5,000 comercial vehicles. As we have already held that the
Premi er Autompbiles were not in a position—to manufacture
nore than 12,000 cars owing to the grant of inport _Iicence
being confined to that figure we do not consider that it
would be fair to take the capacity for production for the
purpose of working out the ex-works cost in Septenber 1969
at a figure higher than 12,000 cars per year

The next question is the capacity for the production. for
conputing the ex-works cost in July 1970. According to the
technical teamthe achievable capacity was 12,300 cars per
year. But as pointed out by the Conmission the |atest
figures given by the conpany in OCctober 1970 were for
production of 7,000 cars in six nonths and these figures
were accepted as correct by the Devel opnent Wng and |icence
for conmponents was admttedly granted on that basis. The
license for steel has still not been issued and we are
informed that it is likely to be issued very shortly. These
figures were furnished by the conpany at a tine
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when hearing of the proceedings before the Comm ssion was
taking place and all relevant matters including the question
of capacity were wunder active consideration. It is
difficult to understand why its achi evable capacity for July
1970 should not be fixed at the figure of 14,000 cars per
year. Even if the license for steel had not yet been issued
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the Prem er Autonpbiles had enough stock. As we stated in
the application dated October 28, 1970 the stock position on
the date of the application was for production of 4,000
cars. The firm principle which we have all along followed
is that the report of an expert body like the Conmi ssion
should be accepted except where it has been shown to have
denonstrably fallen in err-or on a question of principle or

has conpletely ignored vital and material facts which, if
taken into consideration, wuld have led to a different
concl usi on. We are not satisfied that with regard to July

1970 taking an over all and general view apart from the
material on the record the Comm ssion was wong in assessing
the capacity of production with regard to July 1970 al t hough
its conclusion in respect of production for the purpose of
assessi ng ex-works cost-in Septenber 1969 has been shown to
be denonstrably erroneous and cannot be accepted.

We shall next deal with 'the capacity of production of the
Standard Motors and H ndustan Motors. It is common ground
that so /far as these two manufacturers are concerned the
prices for Septenber 1969 need not have been determ ned.
The case of ~Prem er Automobiles stands on a different
footing because it had taken-certain undertakings from the
deal ers and the customers with regard to the payment of the

difference in price which will be determned after the
judgrment of this Court and the one fixed in the order. The
ot her t wo manuf act urers have not t aken any such
undert aki ngs. It is comon ground that it is wholly
unnecessary to determine the price for Septenmber 1969 in
their case. The price fixed in July 1970, however, wll

formthe base for fixing a fair price by the Governnment by a
fresh order after our judgnent.

As regards the Standard Motors it has been subnitted by M.
Nat esan, |earned counsel for that conpany that upto the
begi nning of 1968 it was manufacturing a two door | sal oon

It suffered |osses from 1968 onwards and no dividend was

paid even to the preference sharehol ders. There was a
strike from Septenber 12, 1969 to Novenber 6, 1969 which was
declared illegal, followed by a tool-down strike in February

1970. The factory had to be cl osed down on My 22,/ 1970.
It was reopened on February 22, 1971. \When the factory was
cl osed a conmttee which we have already called the Verghese
Conmittee
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was appoi nted under s. 15 of the Act for investigation. It
submitted its report on October 16, 1970. It made a ful
investigation and also |ooked into the conplaint that the
associ ated concerns of this conpany which were producing the
conponents had been shown undue favour at the expense of the
parent firm According to the Verghese Commttee the
transactions wth the subsidiaries appeared to be in the
normal course of business and the allegation of wunfairness
was not justified. The Verghese Committee while considering
the question of viability of the conmpany had nade a detail ed
exam nation of the capacity and had held that the maxinmm
capacity of the plant was for production of 3,000 Herald
cars apart from 1,000 trucks based on six days working week.
The technical comittee of the Conmi ssion found that based
on a six day working week of two shifts of 8 hours each the
capacity of the factory at the pr esent | evel of
i ndi geni sation was 3,400 cars and 1,000 trucks. In the
matter of assessing capacity it has been pointed out that
the car production is bound to be less if the production of
other parts is increased and that is what has been done from
1965 onwar ds. According to the observations of the
technical team of the Comm ssion the drop in the installed
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capacity from 1968 (3400 cars to 2500 cars) in 1970 was due
to the increased depletion in the Press Shops. After going
into the matter fully the technical team indicated its
revi sed cal cul ati ons which were that working on a two shift
5 day working week (nine hours per shift) the machine shop
had an annual capacity for 3400 Herald cars and 1,000
trucks. It was suggested that the conpany shoul d operate on
a six day working week with daily shifts of 8 hours each
In that way it was concluded that the capacity of Standard
Mot ors woul d be 3,400 cars and 1,000 trucks.
M. Natesan has enphasised that if the production has to be
achieved at the figure suggested by the technical team it
woul d be necessary to inport certain machinery which will
involve, an additional cost and for which inport Ilicence
woul d be necessary. It nmust not also be overlooked,
according to M. Natesan, that the car which is now being
produced is no longer a two door nmodel and that also
involves a decrease in the rate of production. The
Conmission relied nmostly on the letters which the Standard
Motors had” been witing claimng that its production
capacity was for 4,000 cars or nore.  Before the Conm ssion
it had been contended on behalf of the Governnment that the
capacity of the conpany on a five day worki ng week shoul d be
taken at 3,400 cars and 1,000 trucks and if this capacity
was converted to/ a six day working week the conpany’s
capacity could be rounded off at the level of 4,000 cars and
1,000 trucks. The Conmi ssion was inclined to accept this
contention broadly and observed that
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since the conpany had deci ded on-a six day working week the
figures on that basis would work out to 3,630 cars and 1070
trucks annually. There was sonme scope for an'increase which
could be estimted at 5%and after allowing a capita
addition of 2.5 lacs towards tooling it-was reasonable to
assune that the conpany could easily reach the |I|evel of
production of 4,000 cars and 1,000 comercial vehicles per
annum The report of the technical team was not accepted on
the ground that when the technical team nade the assessnent
the factory was closed and all the relevant data were not
avail abl e.
There is an obvious error in the working out of the figures
by the Comm ssion. It is not disputed that a five day
wor ki ng week neant 45 hours at the rate of 9 hours per day;
whereas six day worki ng week neant 48 hours per week at the
rate of 8 hours a day. The increase would be of 3 “hours
only during the week. It has not been denonstrated how this
would justify the conclusion of the Comission. The
Ver ghese Conmittee in its report was of the view that with a
48 hours week, the capacity of the heat treatnent ~ shops
woul d go upto 3200 cars and 1062 trucks. But the Press Shop
with a limted capacity of 3000 cars and 1000 trucks would
still be a Ilinmting factor. If some of the \pressed
conponents were farmed out to the ancillaries an ‘extra
capacity of 200 cars could be realised in the press shop.
But as Standard 20 trucks are not being manufactured in UK
the inported conponents would have to be progressively
i ndi geni sed. This is what the Verghese Committee finally
concl uded
"On an overall assessment we felt it safe to
estimate the installed capacity of the factory
at 3000 Herald and 1000 Standard 20s". (pages
76-77 of the Verghese Conmittee Report dated
16th Cctober 1970)
It is true that owing to the closure of the factory the
technical teamcould not make verification on the spot and
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tried to depend largely on the data supplied by the Conpany.
But in the background of the report of the Verghese
Commi ttee which had made full and thorough investigation we
are unable to uphold the Conmission’s view On an overal
consi deration, however, we would hold that the capacity of
Standard Mbtors woul d be 3400 cars and 1000 trucks as found
by the technical team

The Car Prices |Inquiry Conm ssion has excluded the incidence
of Royalty fromJuly 1970 cost in view of the fact that the
col | aborati on agreenment between the conpany and its foreign
col l aborators expired in 1970. It has been brought to our
notice by M. Natesan that since then the Governnent of
India have given their approval to renew the collaboration
agreenment on the basis of Royalty at pound 6.00 per car
(i.e. Rs. 112 per car at the
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current rate of exchange). It is subnmitted that this anount
of Rs.  112/- being royalty payable per vehicle which has
been recogni sed by the Commi ssion as an el ement of cost, be
ordered. to be -included while conmputing the cost of the
vehicle for future price fixation." This is correct and the
amount on account of royalty must be included in the ex-
wor ks cost for July 1970.

As regards Hindustan Motors it was stated on its behalf
before the Conm ssionthat the present /installed capacity
was for 38,400 cars and 10,500 comerci al vehicles per year
In respect of cars, however, it was stated that due to rapid
i ndi geni sati on wundertaken by the conpany ‘its origi na
installed capacity had becone inbalanced and at present it
could not manufacture nore than 24,000 cars per annum In
order to balance this capacity once again at the |evel of
38,400 cars per annumit would require additional plant and
machi nery costing 5.75 crores and replacenent of existing
dies at the cost of Rs. 4.05 -crores. The Commi ssion
referred to the estimtes furnished by the H ndustan Mbdtors
and the Tariff Commission in 1966 and to the evidence of
Shri  Lahuty who was produced as witness no. 7/ by it.
According to himthe conmpany expected to produce 30,000 cars
in 1967-68, 36,000 cars in 1968-69 and 40,000 cars in’ 1969-
70. The technical officers of the Director General of
Techni cal Devel opnent, nanely N. T. CGopala |Iyengar and B. S.
V. Rao, Developrent O ficer had also visited the plant of
Hi ndustan Mdtors fromtinme to tinme between February 1969 and
January 1970 and during this period various data were
furnished by the Hi ndustan Mdtors relating to its capacity

which were contained in a "Brown Folder". From the
i nformation given to these experts the manuf act uri ng
capacity cane to 38,400 cars per year. The letters. and
applications which were witten in the matter of |icenses
al so unmistakably pointed to the conclusion that t he
achi evable capacity was not |less than 30,000 cars. The

technical team had made an assessment on the spot and
according to it the existing capacity was 30,000 cars and
5,000 commrercial vehicles after providing some bal ancing
equi pmrent  worth about Rs. 74 | akhs. The Conmi ssion was  of
the view that the data regarding the standard timng
furnished to technical teamwas different fromthat provided

to the experts, nanely, Messrs. Ilyengar and Rao. The
Conmission felt it was safer to rely on the nmanufacturer’s
own statement nmade fromtine to tinme. It was considered

fair and equitable to fix the production capacity at 30, 000
cars per annum and that of trucks at 10,500 per annum

M. Mtra on behalf of the H ndustan Mtors has rightly
stressed the point that in a mtter of technical assessnent
the report of the technical team and the experts should be
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accept ed
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and should not be rejected unless the nenbers of the
technical team had been examined by the Conmnission and
call ed upon to explain any facts or circunstances which have
been used by the Commi ssion for rejecting their report. It
is pointed out that the Third Tariff Commssion in its
report on August 1968 cane to the conclusion that the
costing in respect of the conpany should be done on the
basis of 22,000 and 13,600 trucks per year. This estimte
of capacity was not accepted by the governnment who, by a
letter dated May 12, 1969 suggested to the Tariff Conm ssion
to rework the ex-works cost of Anbassador cars on the basis
of an annual production figure of 24,000 cars and 12,000
trucks. The Tariff Conm ssion then reworked the cost on
that basis. Messrs. lyengar and Rao had visited the plant
of the conpany in view of the observations of the Tariff
Conmission in its report in 1968 on the continuance of
protection to the autonobile industry that it was necessary
that the conpany’s capacity should be technically assessed.
It is submitted by M. Mtra that although the Comi ssion
took into consideration the information and data supplied by
the Hi ndustan Modtors contained in what is called the "Brown
Fol der" but the Conm ssion failed to ask the Governnent to

produce the report nade by those experts. The Attorney
CGeneral has produced that report before us which is dated
January 29, 1970. It was mentioned in-that report or note

that the capacity of Hi ndustan Mdtors for production of
passenger cars mght be assessed at the l|evel of about
25,000 per annum on doubl e shift worki ng which was based on
the norms and the standard referred to i nthe note. There
were certain factors by which the position could be inproved
and a higher order of production could be reached by about
10 to 15%

The technical teamwent into the matter in great detail and
its findings were:

(a) The capacity of the conpany’s plant was 24,000 cars and
14, 400 trucks subject to installation of new equi pment/ then
bei ng done.

(b) for the purpose of costing the nunmber of trucks might
be taken at 5,000 trucks per annum

(c) sone of the spare capacity, due to non-production,  of
the plant 9,400 trucks could be diverted for car production

(d) by acquiring certain nachine tools and jigs (of the
val ue of 81 lakhs) and by working the third shift for a few
operations the production could be increased to 30,000 cars
and 5,000 trucks per year. The technical team had proceeded
on the basis of the independent physical checking and
verification in all respects. It has been stated and /that
statenent has not been chall enged that the technical team
stayed in the conpany’s plant for

L4543 Sup C/72
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a little over two nmonths. Wth regard to the Standard
timng required for various parts which were directly
relevant to the question of capacity the technical team is
stated to have nmade actual test checks and their findings
are to be found in its report.

We are unable to concur in the reasoning or the approach of
the Commission in the matter of assessing capacity. W have
al ready observed that nuch reliance cannot be placed on any
figures supplied for applications for the inport licence or
nentioned in letters to the governnent for the purpose of
obt ai ning additional facilities because the estimtes which
are given are likely to be inflated. W see no reason or
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justification for rejecting the opinion of the experts,
nanel vy, Ms Ilyengar and Rao and the technical t eam

especially when no nenber of that teamwas examined as a
witness for finding out those facts and data which the
Conmi ssion has sought to use for rejecting the technica
teamis report. We are, therefore satisfied that the
capacity for production of Hi ndustan Mdtors should have been
assessed at the figure given by the technical team nanely,
30,000 cars and 5,000 trucks per year. | mport |icenses,
which were granted have also not been shown to have been
given on the basis of the figures of production determ ned
by the Commission. For the first half year 1970-71 the
recomendati on was for the grant of 11,075 cars although in
the application the estinmated production was stated to be
15,000 cars. It was only for the second half year 1970-71
that the inport license was recomended and granted for
15,000 cars. There is no difficulty, therefore, in arriving
at the figure of production of cars, nanely, 30,000 cars but
the departure which the Comm ssion nade in the matter of
production ~of trucks has been seriously disputed on behalf
of the H.ndustan Mdtors.  For the reasons that have been
stated the correct figures-would be those- which were
determ ned by the technical team of the Comm ssion, nanely,
30, 000 cars and 5,000 trucks.

There are a few mnor matters which M. Mtra has argued

rel ating to H ndustan Motors. The only one wort h
considering relates to the consunption of |ocal stee
sheet s. The Commission in its report has taken that

consunption at 20% as agai nst 6%by reason of the tota

requirements adopted. earlier by the Comm ssion's Costing
Team and has thereby deducted a sumof Rs. 88/- per car for
July 1970 cost. It is stated the conpany had infornmed the
Comm ssion’s Cost Accounting Teamthat the consunption of
| ocal steel sheets purchases coul d be taken at 50 kg. per
car. This figure which works out to a total of 12,000 tons
in a year had been rejected by the Comm ssion on the ground
that the conpany had, in the year 1968-69, purchased 4149
tons of steel locally and that Shri Lahuty, who appeared as
one of its,
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wi tnesses, could not give any satisfactory explanation
regardi ng the same. According to M. Mtra this finding of
the Commi ssion is based on no evidence and has been arrived
at in disregard of naterial evidence placed by the conpany
before the Commission. It is pointed out that Shri _Lahuty
had stated in his deposition that the figure of 4149 tons
m ght include |locally purchased inported steel and this had
to be checked up. On checking it found that the said
quantity included 1954 tons of inported steel. purchased
| ocal ly. A statenment showi ng reconciliation of figures is
said to have been submitted by the conpany to the Conm ssion
as also the original documents relating to inported  stee

purchased locally. It is submitted that the Commi ssion’s
concl usi ons taking 20% as utilisation of |ocal steel nerely
on the basis that this is utilised in the case of Fiat cars
is arbitrary. The Conmi ssion has pointed out that Hi ndustan
Motors had neither kept any regular day to day record of
issue of its raw material nor had any quality wise record in
this regard been kept. 1In fact steel, both inported as well
as locally purchased, had been put under one category and
consunpti on had been shown on the standard adopted by the
conpany. In view of the fact that the conpany had not kept
any regular record of data it was not possible to determne
accurately the use of locally purchased and inported stee

separately. |In these circunstances we do not consider that
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the conclusion arrived at by the Comm ssion has been shown
to be denonstrably erroneous or wong.

Wit petitions 486 and 487 of 1969 have been filed by the
Del hi  Automobil es and the Bombay Cycle & Motor Co. respec-
tively. They are dealers of the cars the prices of which
are under consideration. The case of the dealers is that
before 1955 the dealer’s margin was 20 to 25% of the ex-
factory price. In 1956 the First Tariff Conmi ssi on
recormended a reduction i.e., Rs. 1,000 per car or 10% of
the ex-factory price whichever was |ess. In 1957 the
CGovernment accepted that the dealer’s margin should be on
the basis of 10%ex-factory price. This has renained
unchanged during all these, years whereas the operationa
costs have increased. The existing mark-up or margin of
profit of the dealer on ex-factory price of cars is as
foll ows

Fi at : Rs. 891.00
St andard : Rs. 859. 00
Anbassador : Rs. 1044.00

The various duties and responsibilities of the dealers are
(a) to pronpte sales of vehicles concerned; (b) to arrange
for after-sale service; (e) to arrange for the stocking of
spare parts; (d) to arrange for periodical service and
mai nt enance. Apart fromthese a dealer has to nake advance
paynment for the cars bhefore
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taking them over at the factory and nmake hi s -own arrangenent
for transporting them He is to carry out a detailed pre-
delivery inspection ‘before handing over the car to the

cust omer . The agreenent between the car nmanufacturer and
the dealer is such that any part needing replacenment during
the warranty period due to nanufacturing defect wll be

changed by the dealer. The car manufacturer reinburses the
dealer’s cost of the component but the |abour cost for
repl acenent of the part is borne by the dealer except in the
case of Standard Mdtors. It is submtted that the dealer’s
cost of operation has also increased owing to higher wages,
salaries and other contributions, increase in rents, bank
charges, power and water rates and higher outlay on ‘equip-
ment .

The, Commission referred to all the above facts and the
evi dence of a number of w tnesses exam ned on behalf of the
consuners according to whom the service and repair
facilities offered by the present day dealers were not
sati sfactory. The Conmi ssion examined the profit and | oss
account of a few dealers to see the trading results of
passenger cars. It found it inpossible to segregate the
autonobil e account as the trading accounts covered other
activities also. 1In certain cases, however, where analysis
was nmade it appeared that no one had suffered any |oss, The
Conmi ssi on has observed that spare parts are not stocked in
adequate quantities in various places by the dealers wth
the result that the custonmers have sonetinmes to wait for
long period for replacement. The Pande Committee in. 1967
had deprecated the fall in the standard of after-sale
servi ce. The Tariff Commission in its third Report
published in 1968 did not accept the dealers’ claimfor an
upward revision of profit margin. The Conmmission felt that
the workshops of the dealers of Fiat cars, namely, one in
South (Sundaram Motors P. Ltd.), one in Bombay (Bombay Cycle
and Modtor Agency Ltd.) and another in Delhi (Prem Nath
Motors) had well equi pped workshops with requisite type of
pl ant and machi nery but there was nothing to indicate that
they were suffering any loss. The evidence of Sagar Suri
the Managi ng Director of Del hi Autompbiles (P) Ltd., was not
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accept ed. The Conmmi ssion considered the desirability of
classifying dealers in 2 or 3 categories according to the
standard of equi pnent and service facilities and fixing the
amount of mark-up accordingly but it was realised that in
the very nature of things this was not feasible. It was,
however, noticed that the Hi ndustan Mtors charged a sum of
Rs. 50/- out of the latter’s commssion on account of
advertising charges and the Prem er Autonobiles also charged
Rs. 10/- fromeach dealer for service facilities. These
deductions, in the opinion of the Comnission, were un-
warrant ed and should not be allowed to continue. The other
561

addi ti onal factors that have been brought to our notice are
that the Conmm ssion has now held that the |abour charges
borne by the deal ers in"doing warranty jobs should be net by
the manufacturer. This will give an additional benefit to
the dealers. Taking into consideration all these facts the
Conmi ssion was of the view that the existing margin should

remain at the existing |evel except for mar gi na
adjustrment. It arrived at the following figures for t he
deal er’ s mark-up

Fi at ; Rs.” 900. 00

Standard Heral d : Rs. 860.00

Ambassador : Rs. 1050. 00

On behal f of the dealers it has been stressed that for each
car the cost of pre-delivery inspectionis Rs. 50/- of three
free services Rs. 125/- and the interest on investnent would
roughly cone to Rs. 150/-. W are, however, unable to take
these figures into account because fromthe data supplied to
the Commi ssion and the evidence that was produced before it
there is nothing to indicate that the dealers are ‘suffering
any |loss and are not nmking a reasonable margin of " profit.
The responsibility of the manufacturers to reinmburse the
dealers for the | abour charges on account of warranty is an
addi ti onal benefit which would be derived by them now apart
from the directions of the Commssion relating to the
advertisenent and service charges. In our opinion the
conclusion of the Comm ssion with regard to the dealer’s
margin or mark up has not been shown to be denpbnstrably
wr ong.

The result of the discussion on the six points- on which
argunents had taken place before us may now be summarised

(1) the production capacity of the three car nmanufacturers
per annum for the purpose of working out the ex-works  cost
will be as follows: -
(a) Premer Autonobiles
Sept ember 1969 July 1970
12,000 cars 14,000 cars.
5,700 commrercial vehicles 6, 000 commerci al vehi cl es.
(b) Standard Motors.

July 1970

3,400 cars.

1, 000 conmmerci al vehicles.

(c) Hi ndustanhbtors.

July 1970.
30, 000 cars.
5, 000 commrerci al vehicles.
562
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(2) Cost and expenses on account of warranty and bonus have
been rightly included in the return and could not be
included in the ex-works cost.

(3) In fixing the cost for Septenber 1969 which will now be
relevant only in the case of Prem er Automobiles the same
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basi s shoul d have been adopted as for July 1970. In
other words the actual cost and not the historical cost
should have been taken into account. It was, however,
unnecessary to take the projected and estimated cost for the
future.
(4) A provision should be nmade for an escalation clause.
The lines on which such a clause should be formulated wll
be indi cated hereafter.
(5) The return which has been allowed is adequate on the
facts proved before the Comi ssion
(6) Depreciation on account of plant and machi nery has been
allowed on correct basis but for the purpose of allocation
the capacities indicated above will be taken into account.
As regards the individual points raised on behalf of the
Standard Mtors, Hindustan Mtors and the dealers our
decision is as follows :-
(i) The anount payabl e on account of royalty
per car in the case of Standard Mot or s
pursuant to the collaboration agreenent the
renewal of which has been approved by the
Government of India will be included in the
ex-works cost for July 1970.
(ii) The concl usi on of t he Conmi ssi on
relating to the percentage of the |ocal stee
sheets by the Hi ndustan Mtors is correct.
(iii) The dealers shall, for the present, be
entitled only to the mark-up in terms of the
reconmendati on of the Conmi ssion
We consider that the provision for the future relating to

escal ati on and de-escal ati on should be in these terns. The
position will be reviewed by the governnent every six nonths
in the beginning of the nonths of January and July. Si x

weeks prior to first January and first July ‘the car
manuf acturers shall submit all the necessary data and ' proof
for determning the increases clained. The, governnent
shall decide about the matter pronptly by the first of
January and first of July respectively and
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allow the increases, if found to be genuine and correct
provided the total amount of such  increases exceeds Rs.
100/ - per car in ex-works cost since the last fixation. I'f
the government fails to do so the car manufacturers will~ be
entitled to increase the prices to the extent of the —actua
increase if the total increase. is nore than Rs. 100/- per
car in the ex-works cost conprising all the itens nentioned
in the Conmission s report which make up the ex-works cost
since the last fixation.

As regards the outgoings fromthe return which will be . con-
fined to the m ni num bonus payabl e under the Bonus Act 1965,
interest on borrowings and incone tax if there 'is a
significant increase in these itens, the car manufacturers

can submt their case with all the relevant data as well as
proof to the government for <claimng a cor respondi ng
increase in the return. The government shall give its

decision within 10 weeks fromthe date the required data and
proof are supplied. The governnent will also be entitled to
take into account any decreases which take place either in
the itens which make up the ex-works cost or the aforesaid
outgoings from the return and the prices can be refixed
accordi ngly.

Al the car manufacturers have undertaken to furnish the
necessary details and the relevant data to the governnent
within a fortnight after the announcenent of this judgnent
to enable it to pronulgate a fresh Order under s. 18G of the
Act refixing the prices of all the three cars in accordance
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with the recomrendati ons of the Comm ssion as nodified by
this Court. The Order should indicate that the prices as
fixed are liable to be increased ,or decreased in accordance
with the provision relating to escalation and de-escalation
contained in our judgment. The goverment will take the cost
as in July 1970 as the base and will take into account al

i ncreases and decreases since July 1970 upto the date, of
the judgnment in the ex-works cost and the three outgoings
from the return nmentioned above. Learned Attorney Genera
on behalf of the Central Government has agreed to this

course. It may be added that while furnishing the relevant
informati on and data to the governnent the car nmanufacturers
wil | give copies of ‘the relevant purchase contracts

i ncludi ng the escal ation clause,if any.

The car manufacturers have given an undertaking that during
the period of two nonths fromthe date of the announcenent
of this judgnent they shall continue to charge the interim
prices which were fixed by our Oder dated April 16, 1971
which ‘were the sanme as have been recommended by the
Conmi ssi on. For the period Septenber 1969 to the date of
the interimorder Prem er Autonobiles have agreed that the

maxi mum prices will be those which have been stipulated in
the undert aki ngs obtained by them
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from the dealers /but these shall, in no case, exceed the

price to be conputed by the manufacturers in accordance with
the Conmission's report as nodified by our decision for the
peri od Septenber 1969 to the end of June 1970 and the price
reconmended for July 1970 by the Comm ssion (this is sanme as

fixed by our interimorder) fromfirst July 1970 till Apri
16, 1971 (the date of our interimorder).
It is comopn ground and counsel for all the parties are

agreed that as a result of our decision the inpugned O der
of Septenber 1969 shall be inoperative and ineffective to
the extent the prices fixed by it are not in accordance wth
our deci sion.

Al the wit petitions shall stand di sposed of accordingly.
The parties shall be left to bear their own costs.

Khanna, J. | agree except in two matters. One relates to
the production capacity of Standard - Mdtors: The ot her
relates to the value to be attached to the —-adm ssions

regardi ng the producti on capacity contained in the
manuf acturers’ applications for inport |licences. So far as
the Standard Modtors are concerned, | have dealt wth the

second matter in, the discussion relating to production
capacity. As regards the other two manufacturing comnpanies,
I need not dilate upon the question of adm ssions because
there was sufficient other material, which has been referred
to in the nmin judgment, in support of our . conclusion
regardi ng production capacity.

Controversy has arisen about the July 1970 price- of the
Standard Herald (four door nodel) car. The Tarrif Comm s-
sion in its Report submitted in August 1968 reconmended the
net dealer’s price of the Standard Herald (two door nodel)
as Rs. 12,485/-. The Central Governnent in the inpugned
notification dated 21st of Septenber, 1969 fixed the price
of the Standard Herald (four door nodel) at Rs. 14,003/--.
The above, according to the notification, was ex-factory
price inclusive of dealer’s conm ssion but did not include
excise duty, central sales tax and | ocal taxes, if any and
transportation charges. The Car Prices Inquiry Comn ssion
(hereinafter referred to as the Commi ssion) worked out the
ex-works cost for Septenber 1969 of Standard Herald to be
Rs. 13.236/-. Adding a return of
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Rs. 1,274/- to that anpbunt, the ex-factory price of the
Standard Herald was found to be Rs. 14,510/-. For July

1970, the Conmission worked out the ex-works cost of
Standard Herald to be Rs. 13,989/-. Adding a return of Rs.
1,231/- to the above anpunt, the ex-factory price of
Standard Herald for July 1970 was found by the Conm ssion to
be Rs. 15,220/-. Rs. 860/- were added on account of
dealer’s conmission to the prices found for Septenber 1969
and July 1970. Fair selling price of the Standard Herald
for September 1969 was found by the Commission to be Rs.
15,373/- and for July 1970 to be Rs. 16,080/-. In working
out the above prices for Septenber 1969 and July 1970, the
Conmi ssion took the production for Septenber 1969 to be
3,400 cars and 1,000 commercial vehicles and for July 1970
to be 4,000 cars and 1,000 conmerci al vehicles.

So far as the price fixed for September 1969 is concerned,
the matter is nowpurely academic, as the Standard Herald
cars after Septenber 1969 till April 1971 were sold at the
prices fixed in the Governnent notification and no bonds
were got ‘executed fromthe purchasers of the said cars. The
controversy has centered on the point as to whether the
Court shoul d accept or not the price found by the Comm ssion
for the Standard Herald for July 1970.

It would appear fromthe above that as against the price of
Rs. 14,003 notified in Septenber 1969 by the Central Govern-
ment for Standard Herald, the Commission worked out the
price of that car to be Rs. 15,373/- for Septenber 1969 and
Rs. 16,080/- for July 1970. Before arriving at the above
concl usi on, the Comm ssion which had been appointed by the
CGovernment under the Comm ssions of Inquiry Act at the
instance of this Court and which included a retired High
Court Judge, a chartered accountant  and ~an autonobile

engineer visited the different manufacturing units. The
Conmi ssion  took into account various factors i ke
manuf acturing capacity, quality, norns of rejection, bonus,
warranty, interest and return and expressed its view wth

regard to each of them The Conmi ssion also took /note of
the wvarious itens of expenditure which have to be  incurred
by the manufacturer in the production of the car. In view
of the detailed inquiry nmade by the Comission, the
approachadopted by this Court, as nmentioned in-the main
judgnent, has been that we should direct deviation from the
report of the Commission only when it is showmn that  there
has been a departurefromthe established principles or the
concl usions of the Conm ssion are shown to be denonstrably
Wrong Or erroneous.

The main ground which has been taken on behalf of the-
Standard Mdtor Products of India Ltd, hereinafter referred
to as
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the petitioner-conpany, in assailing the findings  of the
Conmi ssion in regard to the July 1970 price of the Standard
Herald car is that the Conmi ssion has worked out the price
on the basis that the petitioner-conpany woul d be
manuf acturing 4,000 cars a year fromJuly 1970. It is urged
that the manufacturing capacity of the Standard Herald car
since July 1970 by the petitioner’s factory cannot be nore
than 3,400 cars a year. The report of the Conmmission in
this respect is stated to be vitiated by the above menti oned
wrong assunption

It cannot be disputed that in working out the fair price of
a notor car, we have to take into account the nmanufacturing
capacity or output of those cars by the nmanufacturer. As
observed by Hanson in Dictionary of Econonics and Commerce,
the term cost of production has neaning only when it is
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related to output. The cost of producing a notor car
depends on whet her the manufacturer is turning out 50, 100,
500 cars per week. The term"cost" is anbiguous since it
has several different neanings. For a given output it nay
be total cost, whereas for one unit of output-a single notor
car, for example-it is clearly average cost that is being
consi der ed. If afirmis already producing 500 notor cars
per week and it decides to increase its weekly output to
501, the cost of producing one nore notor car per week will
probably be much |l ess than the average cost, though in other
,cases it might be nore than the average cost. It is also
mani fest that the capacity which has to be taken into
account is the achievable capacity of a plant run in a
reasonably efficient nanner. Concerted effort has to be
nmade to attain a high level of production for two obvious
reasons : (1) supply of new cars falls considerably short of
the demand and the intending purchasers have to be kept on
the waiting list for inordinate length of time and (ii)
i ncreased’ production would bring down the exworks costs of
the car. " A'though it woul d not be practicable and realistic
to insist uponthe highest or absolute efficiency, it would
be equally wunjust and inequitable to throw the burden of
i nefficiency of a manufacturer on the consuner in working
out the figure of "fair price’ of the article manufactured.
To put it differently, the authority concer ned in
det er m ni ng fair price should not  dermand from the
manuf acturer the ' paragon of excellence in the matter of
vol ume of production but at the same tine the authority
shoul d not make the consumer bear the margin of. high cost

resulting fromavoi dable | ow production. |It-is, of course,
inmplicit in that reasonable facilities would be afforded to
the manufacturer for procuring material like inported parts

and steel which is under the Governnent control so as to be
in a position to manufacture the requisite nunber of ' cars.

The ,-concept of 'fair price’ postulates that the price
shoul d be fair not
567

only to the producer but also to the consunmer; ‘the goa
should be to arrive at just and reasonable rates.. To  quote
from Hanson’ s book referred to above :
"There is a popular idea that the price of a
commodity should be fair, butto whon? to
consuners or producers ? It is very difficult
to define the neaning of fair in this
connection. |If a service is deliberately run
at aloss, it is clearly to the advantage of
everyone maki ng use of the service, but those
who do not use it are having to subsidise
those who do. The free working of the  price
mechanism with sufficient restrictions on it
as are in the interest of the whole comunity,
has even so its disadvantages, but these are
out wei ghed by the advantages where the State
watches the interests of the conmunity as a
whol e. It has been suggested that if the
State intervenes in the market it should be to
nake a price as near as possible to the |ong-
run normal price in a perfect market."
According to the case of the petitioner-conpany, t he
original installed capacity of the petitioner’s factory was
for the manufacture of 5,000 Herald cars and 1,500 one-ton
commercial vehicles. As a result of gradual deletions of
i mported conmponents, there has been a steady decline in the
petitioner-conpany’s capacity wth the result that the
installed capacity has come down to 2,500 cars and 1,000
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commercial vehicles annually. 1t was also naintained on
behal f of the petitioner-conpany that it was not possible to
i ncrease the capacity for the manufacture of Standard Heral d

as the Press Shop was a limiting factor. It nay be noted
that the petitioner-conpany was previously working for 5
days in a week. 1In the course of the argunments before the

Conmi ssion, the counsel for the petitioner-conpany stated
that it could achieve a capacity of 3,400 cars and 1,000
conmer ci al vehicles on a six day worki ng week provi ded sone
conponents were transferred fromone unit to the other and
the petitioner conpany was allowed an additional tooling
cost of Rs. 2.5 |akhs. As against the above, the case set
up on behalf of the respondent before the Comm ssion was
that the capacity of the petitioner conpany should be fixed
at a level of 4,000to 5,000 cars and 1,000 to 1,500
comer ci al trucks.

The Conmi ssion took into account the statenents nmade by the
petitioner-conpany in-its various conmunications and appli-
cations to the Government regarding its manuf act uri ng
capacity. It was observed that the decision of t he
petitioner-conpany to work-for 6 days in a week would result
in increased production.. The Conmi ssion al so expressed the
view that in the factory of
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the petitioner-conpany, there was scope for increasing
productivity to the extent of 5% The Conmi ssi on

accordi ngly concl uded
"Thus 'giving an all owance for ‘this increase
and after taking into account the transfer of
some capacity fromthe comercial vehicles
side to the car side, and after allowing a
capital addition of Rs. 2.5 lakhs ' towards
tooling, it is reasonable to assune that the
Conpany can easily reach the | evel of
producti on of 4,000 cars and 1,000 comercia
vehi cl es per annum "
Regardi ng the assessnent made by the technica
team the Comm ssion observed as under : -
"The Technical teamof the Conm ssion had
assessed the capacity of the Conpany at 3,400
cars and 1, 000 conmercial vehicles per year on
a six-day week but the assessnent of the
Technical Teamin case of this unit was nade
when the factory was closed and all the
rel evant data were not available. ~The Commi s-
sion has, therefore, tried to rely nore on the
assessment nade by the Company itself rather
than on the estimates of the team?
It has been argued on behal f of the petitioner that the Com
m ssion should have accepted the report of its Technica
Team and not excluded it from consideration. In this
respect, | find that according to the report of the
Technical Team it felt handi capped because it found at the
time of its visit that the production in the petitioner’s
conpany had virtually cone to a standstill on account of the
conplete closure of the factory and the discharge of the
factory enployees. The Team consequently carried out the
i nvestigations on the basis of available records. Here too,
the Team faced considerable difficulties since due to the
non-availability of the concerned staff, even relevant
records could not be quickly traced and nade avail able. The
visits to, the factory for study and collection of data were
al so rendered difficult because of denonstrations. The Team
consequent |y found it welling inpossible to make a
systematic study and on the spot physical verification as is
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normally done in the case of a functioning plant. The Team
also nmentioned that the matters had not been sinplified
because the petitioner-conpany had furnished its replies to
the Questionnaire issued by the Commission at a very late
stage when the Team was due to conplete its work. The Team
in conclusion observed that its findings were based Purely
on the records made avail abl e and the discussions with the
petitioner-conpany’'s officers.
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It would follow fromthe above that neither any physica
verification could be made by the Technical Team nor could
it make a systematic study and it had to content itself with
the material supplied by the petitioner-conpany. It,
therefore, cannot be said that any satisfactory technica
assessment regarding ~the production capacity of t he
petitioner-factory was made by the Technical Team |In the
circunstances, there was nothiing wong in the approach of
t he Comm ssion which included a chartered accountant and an
autonobile engineer in relying upon its own assessnent
rather thanthat of the Technical Team
The other assessnment of the manufacturing capacity of the
petitioner-conpany upon which reliance has been placed on
its behalf is that made by the Varghese Committee. The said
Conmittee in its Report observed as under. -
"The /' plant capacity as a whole could be
bal anced for a production of 3,200 Heralds and
1,000 Standard 20 trucks. ~ Standard 20 trucks
is not being manufactured in U K  now and
therefore the inmported conmponents will have to
be progressively indi genised. ~The ' Managenent
felt that sone capacity should be earnarked
for this purpose. On an overall assessnent of
all these factors, we felt it safe to estimte
the installed capacity of the Factory at 3,000
Heral ds and 1, 000 Standard 20 Trucks."
The above Conmittee presided over by Shri T.V. Varghese, Ex-
Chief Secretary of the Governnent of Taml|l Nadu was
appointed by the Central Government in exercise of the
power s conferred by section 15 of t he | ndustries
(Devel opment and Regul ation) Act, 1951. The material part
of the order regarding the appointnent of that ~ Commttee
reads as under : -
"And whereas it has cone to the notice of the
Centr al Governnment that the  volume, of
production of the articles manufactured in the
sai d industrial undertaking had been gradually
goi ng down and the production has now come to

a standstill consequent upon the | closure of
the said industrial undertaking by the
managemnent ;

And whereas the Central Covernment s of
opinion that it is expedient to take ' wurgent
nmeasures to renedy the situation arising out
of the closure of the sai d i ndustria
undertaking and to ensure that production _in
the said schedul ed i ndustry does not suffer to
the detrinment of the public interest;
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Now, therefore, in exercise of the powers
conferred by section 15 of the |Industries
(Devel opnment and Regul ation) Act, 1951 (65 of
1951), the Central Government hereby appoints
for the purpose of making a full and conplete
investigation into the circunmstances of the
case, a body of persons..........
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It would thus appear that though the Varghese Conmittee was
asked to inquire into the gradual fall in production in the
petitioner’'s factory and its ultimte closure and to suggest
remedi al measures in that connection, the said Conmittee was
not called upon to determ ne the achi evabl e capacity of the
factory of the petitioner-conpany. The Conmittee, no doubt,
dealt with the question of capacity but it was rather in a
general way. There is nothing to indicate that any attenpt
was nade before the Conmittee to show that the achievable
capacity of the petitioner conpany was nore than what was
stated on behalf of the petitioner.

As the fair selling price is linked with the achievable
capacity of the manufacturer’s factory, the Tariff
Conmi ssion while submitting its 1968 Report considered the
guestion of production capacity of the petitioner-conpany
for three years from1968 to 1970 and cane to the concl usion
that the production capacity of the petitioner-conpany for
Standard Heral d cars was 5,000 and of comercial vehicles
was 1,500. The Report of the Tariff Conm ssion shows that
in arriving at the above figures, it got the matter adjudged
by its Cost Accounts O ficer and hel'd discussions with the
individual wunits and wth the Directorate GCeneral of
Techni cal Devel opnent.” The Tariff Comni ssion also took into
account the information conveyed to it at the public
inquiry. The above estinate of the production capacity of
the petitioner conpany nade by the Tariff Commission as a
result of inquiry and discussions with the Accounts O ficer
and technical officials, in nmy opinion, has a direct bearing
on the case and would go to showthat the conclusion of the
I nqui ry Commi ssion that the petitioner-conpany’s production
capacity was 4,000 cars and 1,000 comrercial vehicles was by
no nmeans vitiated by an excessive estimate. Nothing on the
record has been pointed out to indicate that there would be
a fall in production capacity of  the  petitioner-conpany
because of the manufacture of four door car as against the
previ ous two door car

There are a nunber of comunications and applications
addressed by the petitioner-conpany which also go” to show
that the estimate formed by the Comm ssion regarding the
production capacity of the petitioner-conpany did not |ean

on the side of being excessive. In its application dated
19- 6- 1968 addressed
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by the petitioner-conpany to the Directorate General ~ of
Techni cal Devel opnent, the petitioner-conpany estimted its
production for 1968 at 4,200 cars. Again in its application
dated 20th Decenber, 1968, the petitioner-conmpany estinmated
its production for 1969 at 4,200 cars. The | petitioner-
conpany no doubt, showed its production capacity of cars as
3,400 in its letter dated 13-12-1969 but that was after the
i ssue of the inmpugned notification and during the< pendency
of the present petition. 1, thus, find that even if the
production figure as admitted in the applications ‘dated
19-6- 1968 and 20-12-1968 were to be taken into account, the
estimate of the Comm ssion regarding the production capacity
of the petitioner-conpany cannot be considered to be
excessi ve. It is well known that admissions constitute a
strong piece of evidence against the party making the
adm ssions and it is for that party to show that the
adm ssions are mistaken or are not true. On the material on
record, the petitioner-conpany, in nmy opinion, has failed to
di scharge that onus. The argunment that the petitioner in
order to obtain inport licence had to give a bloated figure
of estimated production does not appear to be convincing
because the excess of the inmported material had to be
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adjusted in the subsequent inport |icences.

The Ilearned Solicitor General has argued that if the July
1970 price of Standard Herald were to be worked out on the
basis of a production capacity of 3,400 cars instead of
4,000 cars, the price of the Standard Heral d woul d be al npst
the same as that of the Amnbassador. The price of the
Standard Herald in the past has been considerably | ower than
that of Anbassador and any fixation of price of the Standard
Heral d which would make it to be alnpbst the sanme as that of
Anmbassador woul d, in ny opinion, be unrealistic.

I, therefore, amof the view that no case has been made for
interfering with the July 1970 price of Standard Herald as
found by the Conm ssion on the ground that the production
capacity of the petitioner-conpany fromJuly 1970 onwards
was 3,400 and not 4,000 cars.

ORDER
In all matters excepting the production capacity of the
St andard Mdtors Products of Indiia Ltd. the conclusions and
the decisionof the Court are unaninobus. |In the matter of

production by the Standard Mdtor Products of India Ltd. of
the Herald cars the majority decision is the decision of the
Court.

G C
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