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The Order of the Court was delivered by
ORDER

R V. Raveendran, J. 1. The appellant is a Pharmaci st (Homeopathy) in the
Honeopat hy Departnment of State of Kerala. The Kerala State Honeopat hy
Services are governed by the ‘Special Rules for the Kerala State Honeopathy
Services, 1989(‘Special Rules’, for short). Al sub-ordinate services in
the State of Kerala including the State Honeopathy Services are al so
governed by the Keral a State and Sub-ordi nate Services Rules, 1958

(* General Rules’ for short).

2. Rule 3 of the Special Rules provides that the nethod of appointnent to
di fferent categories of posts shall be in the nanner specified in the Table
gi ven under the said rule. Entry No.5 inthe said Table relating to Medica
Oficers (inserted by GO dated 27.5.1999, with effect from12.4.1999) is
extracted bel ow

Cat egory of Post Met hod of. appoi nt ment

Medi cal Officer 1. By direct recruitnent

2. By transfer fromthe category of Nurse (Hormeopathy)
3. By transfer fromthe category of Pharnaci st ( Honeopat hy)
4. By transfer fromthe category of O erks (Honbeo Departnent)

Note: 1. Aratio of 5:1:1:1 shall be maintained in making
appoi nt nents between direct recruitnment, transfer from Nurses
(Honeopat hy), Pharnmaci st (Honeopat hy) and Cerks in Honeopat hy
Depart nment.

2. The appointment by transfer of Nurse (Honmeopathy), Pharmaci st
(Honmeopat hy), derk (Honeopathy) w Il be done by a selection
through the Kerala Public Service Comi ssion fromanong the three
categories. In the absence of candi dates by transfer those

vacancies in each category will be filled up by direct recruitnent
from open quota and the backl og for such categories will not be
restored.”

[ enphasi s suppli ed)

3. Rule 5 of the General Rules is a general rule relating to the manner of
recruitnment. The followi ng was added as Note (3) to the said Rule 5 of the
CGeneral Rules by the Kerala State Subordi nate Services (Anendrment) Rul es,
1992 :
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"Note (3) : Wenever a ratio or percentage is fixed for different nethods
of recruitment/ appointnment to a post the nunber of vacancies to be filled
up by candi dates from each method shall be decided by applying fixed ratio
or percentage to the cadre strength of the post to which the
recruitnment/transfer is made and not to the vacanci es existing at that
time."

4. The Honeopat hy departnent reported 55 vacancies in the post of Mdica
Oficers (Honeopathy) to the Kerala Public Service Comm ssion, for purposes
of recruitnment. The Commi ssion, by notification dated 1.2.2000, invited
applications for filling up the said 55 posts of Medical Oficer
(Honeopat hy) by dividing them(in the ratio of 5:1:1:1) as foll ows:

(i) Direct recruitnent 32

(ii) Transfer from Nurses (Homeopat hy) 7
(iii) Transfer from Pharnaci st (Honmeopathy) 7
(iv) Transfer from C erks 7

5. The appellant and two others filed a wit petition before the H gh Court
seeking a direction 'to the state government to report to the Public Service
Conmi ssion 32 vacancies of Medical Oficers (Homeopathy) to be filled by
appoi nt nent by transfer of Pharmaci sts (Honeopathy). They contended that
the cadre strength of Medical Oficers (Homeopathy) was 442; that having
regard to the ratio of 5:1:1:1 for making appointments (provided in the
Special Rules, vide Note (1) to Entry 5 of the Table), out of the said 442
posts, 277 posts could be filled by direct recruitnment and the bal ance of
165 posts had to be filled by transferees fromthe posts of Nurses,
Pharmaci sts and Clerks in the Honmeopat hy departnent at the rate of 55 each
that due to non-availability of qualified persons in the categories from
whi ch appoi ntnents were to be made by transfer, only 23 fromthe category
of Pharnaci sts, one each fromthe categories of Nurses and C erks were
hol di ng the post of Medical Oficers, and all other Medical Oficers
(Honeopat hy) were direct recruits; that as the direct recruits were
occupyi ng posts in excess of their quota, when naking further recruitnents,
the vacancies to be filled have to be deterni ned by applying the fixed
ratio to the cadre strength and not the vacancies then existing; and that
as the direct recruits were in excess of their quota and transferees were
occupying less than their entitlenent, the allocation of 55 vacancies to

di fferent categories had to be reworked; and all 55 vacancies ought to be
di stri buted anong Pharnmaci sts, Nurses and O erks without providing for any
direct recruitment. The wit petitioners relied upon Note (3) to Rule 5 of
the General Rules which requires that the ratio should be with reference to
the cadre strength and not the actual vacancies existing at the tinme of
recruitment. The appellant contends that Note (3) to Rule 5 of the Cenera
Rules will prevail over Note (2) to entry 5 of the Tabl e under Rule 3 of
the Special Rul es.

6. The respondents resisted the petition. They contended that having regard
to Note (2) to Entry 5 of the Special Rules, when in a recruitment,
transfer quota posts have to be filled by direct recruits, due to non-

avai lability of candidates fromtransfer categories, the backlog in regard
to such transfer categories cannot be restored in future recruitnents. As a
result, the nunber of vacancies to be filled under each category (that is
direct recruitment and by transfers) at any subsequent recruitnent can be
only by applying the ratio for appointnent to the nunber of vacancies
existing at the time of such subsequent recruitment and not with reference
to the cadre strength. They submitted that the provisions of the Specia
Rules will prevail over the provisions of the General Rules.

7. A learned Single Judge held that the wit petitioners can claimthe
guota for Pharmacists only in respect of the vacancies that existed (as on
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12. 4. 1999) and vacancies that arose subsequently. He therefore disposed of
the wit petition by order dated 28.6.2001 with a direction to the
respondents to fill up the avail abl e vacanci es by appl ying the quota
mentioned in the Special Rules with reference to the existing vacancies of
Medi cal Officers (Honeopathy), that is vacancies available as on 12.4.1999
and vacanci es which arose thereafter. He further directed that if there was
any dearth of qualified Pharnacists, Nurses, Clerks within the quota

i ntended for them those vacancies should be filled by direct recruitnent
and the backl og shall not be required to be restored in any future
recruitment. The appellant challenged the said order by filing a wit
appeal . A Division Bench of the High Court by the inpugned order dated
29.11. 2002, dismssed the wit appeal holding that the recruitment will be
governed by the Special Rules.

8. The said order is challenged in this appeal by special |eave. The

appel lant reiterated her submissions in the wit petition relying upon two
decisions of this Court in S. Prakash & Anr. vs. KM Kurian & Os., (1999)
5 SCC 624 and Prasad Kurien & Ors. vs. K J Augustin & O's., (2008) 3 SCC
529.

9. The question for consideration i s whether the respondents were justified
in determ ning the nunber of posts to be filled by direct recruitnent, and
posts to be filled by transfer fromthe three transfer categories, by
applying the prescribed ratio of 5:1:1:1 to the existing vacancies instead
of the cadre strength.

10. In this case, the general |aw contained in Note (3) of Rule 5 of the
CGeneral Rules, cane into effect in the year 1992. On the other hand, Note
(2) to Entry 5 of the Table under Rule 3 of the Special Rules which is
repugnant to note (3) of Rule 5 of the General Rules cane into effect on
12. 4. 1999.

11. The rules of interpretation when a subject is governed by two sets of
Rul es are well settled. They are:

(i) When a provision of |law regulates a particul ar subject and a subsequent
| aw contains a provision regulating the sane subject, there is no
presunption that the later |law repeals the earlier |aw The rule naking
authority while nmaking the later rule is deenmed to know the existing | aw on
the subject. If the subsequent |aw does not repeal the earlier rule, there
can be no presunption of an intention to repeal the earlier rule;

(ii) Wien two provisions of law - one being a general law and t he ot her
bei ng special |aw govern a matter, the court shoul d endeavour to apply a
har moni ous construction to the said provisions. But where the intention of
the rule making authority is nade clear either expressly or inpliedy, as
to which | aw shoul d prevail, the same shall be given effect.

(iii) If the repugnancy or inconsistency subsists in spite of an effort to
read t hem harnoni ously, the prior special lawis not presuned to be
repeal ed by the |ater general |law. The prior special laww |l continue<to
apply and prevail in spite of the subsequent general |'aw. But where a clear
intention to nmake a rule of universal application by superseding the
earlier special lawis evident fromthe |ater general law, then the |ater
general law, will prevail over the prior special |aw

(iv) Wiere a later special lawis repugnant to or inconsistent with an
earlier general law, the later special laww Il prevail over the earlier
general |aw.

12. Having regard to the fact that several Special Rules had been tail or
nade to suit and neet the special requirenents of different specified
services, the General Rules recognized the need for the Special Rules to
prevail over the General Rules. Rule 2 of the CGeneral Rules providing for
it, is extracted bel ow
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"2. Relation to the Special Rules - If any provision in the General Rules
contained in the part is repugnant to a provision in the Special Rules
applicable to any particular service contained in Part IIl, the latter
shall in respect of that service, prevail over the provision in the CGenera
Rules in this part.”

Therefore, the provision of Special Rules (Note (2) under Entry 5 of the
Table) will prevail over the provision of the General Rules (Note (3) under
Rul e 5). Even wi thout such a specific provision, contextually, the said

| ater special Rule would have prevailed over the said prior general Rule.

13. The question whether there can be an exception to the prinmacy given to
special Rules by Rule 2 of the General Rules, was considered by this Court
in S. Prakash and Prasad Kurien, with particular reference to Note (3) of
Rule 5 of the General Rul es.

(13.1) I'n'S. Prakash, this Court considered whether the provisions of
Speci al Rules - Kerala Agricultural Income Tax and Sal es Tax Service Rul es,
will have to yield to Note (3) to Rule 5 of the General Rules. This Court
hel d:

"14. Fromthe aforesaid discussion, it is clear that if the intention of
the rul e-making authority was to establish a rule of universal application
to all the services inthe State of Kerala for which the Special Rules are
nmade, then the Special Rules will give way to the General Rules enacted for
that purpose. This has to be found out fromthe | anguage used in the rules
whi ch may be express or by inplication. If the language is clear and
unqual i fi ed, the subsequent General Rule would prevail despite repugnancy.
If the intention of the rul e-making authority is to sweep away all the
Special Rules and to establish a uniform pattern for conputation of the
rati o or percentage of direct recruits and by transfer, in such a case, the
Special Rules will give way.. The | anguage of Note (3) is crystal clear and
is for renmoval of any anbiguity by using positive and negative terms. It
applies to all the Special Rules whenever a ratio or percentage is
prescribed in the rules. It also enphatically states that it has to be
conputed on the cadre strength of ‘the post to which 'the recruitnent is to
be made and not on the basis of the vacancies existing at that tine."

(enphasi s suppli ed)

(13.2) In Prasad Kurien, while considering whether the Special Rules -
Keral a Exci se and Prohibition Subordinate Service Rules, 1974, vis-a-vis
note (3) to Rule 5 of the General Rules, this Court followed the dictumin
S. Prakash.

(13.3) These decisions reiterate the position that if the intention of the
rul e making authority is to make a later general rule to apply to al
services in the State, for which different earlier special rules exist,
then the existing special rules will give way to such later General Rule.
That is, where the general rule is nade subsequent ‘to the special rule and
the | anguage of the general rule signified that it was intended to apply to
all services and prevail over any prior special rules, the intention of the
rul e maki ng authority should be given effect by applying the subsequent
general rule instead of the earlier special rule. This court held that the
| anguage of Note (3) to Rule 5 of General Rules showed that it was intended
to prevail over existing Special Rules which indicated a contrary position
What is significant is that the two decisions considered the Special Rules
that were earlier in point of tinme to the General Rules as anended by the
1992 Amendnent rul es which introduced Note (3) to Rule 5 of the Cenera

Rul es. This Court held, on reading the General Rules in conjunction wth
the Special Rules, that Note (3) to Rule 5 of General Rules will prevai

over the corresponding provisions in the Special Rules showing a different

i ntention, when deciding whether the ratio of each feeder category shoul d
be deternmned with reference to the cadre strength or existing vacancies.
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14. What logically follows fromthe principle enunciated in the two
decisions is that if any Special Rule is subsequent to the General Rule,
then the question of exami ning whether the prior general rule will prevai
over a latter special rule will not arise at all having regard to the
categorical provision contained in Rule 2 of the General Rules. The
principle laid down in those decisions will not apply where the Specia
Rul e i s made subsequent to the General Rule. Though the Special Rules are
of the year 1989, Entry 5 with its Notes (1) and (2) relating to Medica
Oficers, prescribing the ratio as also a condition that the backlog will
not be restored, was inserted by an amendnent with effect from 12. 4. 1999,
vide G O dated 27.5.1999. The special rule, being later in point of tine
to the general rule, it i's not permssible to carve out an exception as was
done in S. Prakash and Prasad Kurien. Entry 5 of the Table with Notes (1)
and (2) in the Special Rules being subsequent to the insertion of Note (3)
to Rule 5 of General Rules, and being clear and specific inits ternms, wll
prevail over Note (3) of Rule 5 of the General Rules. The said decisions
are therefore of no assistance.

15. Learned counsel for the appellant submtted that even before the 1999
amendnment; the entry relating to Medical Oficers in the Special Rules
contained a provision simlar to Note (2) of the Entry 5, inserted by the
1999 anendnent; that the said old Special Rule was superseded by Note (3)
of Rule 5 of General Rules; and therefore re-insertion of the provision in
the Special Rules will not supersede the General Rule. W are afraid that
the said contention has no nmerit. Wen the Rule Making Authority being
aware of the existence of Note (3) inRule 5 of the General Rules, chooses
to subsequently nake'a contrary provision in the Special Rules, it is to be
inferred that the subsequent rule is intended to prevail over the genera
rule. We therefore hold that Note (2) to Entry 5 of the Table under Rule 3
of Special Rules will prevail over Note (3) to Rule 5 of the General Rules.

16. It therefore follows that the ratio of 5:1:1:1 has to be applied with
reference to vacanci es which were notified and not with reference to the
cadre strength. There is no ground to-interfere with the decision of the
H gh Court. Appeal is dismssed. Application for intervention is dism ssed.




