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ACT:

"Person aggrieved"-Defeated candidate nmade a proforma
party respondent in an election petition-He neither files a
witten statenent nor participates actively in proceedings
before the Hi gh Court-Wether he is an aggrieved person
entitled to appeal against the Oder of the H gh Court-
Status of an election petitioner-Representation of the
Peopl e Act, 1951, Sections 98, 99, 108 to 110, 116A read
with Section 87(1) of the G vil Procedure Code.

HEADNOTE

One V. Krishna Reddy filed an el ection petition against
Veera Reddy, respondent No. 1, a returned candidate in the
el ections held for the Andhra Pradesh Legislative Assenbly
in February, 1978 on the ground that the returned candi date
was disqualified to be chosen to fill the post under Section
9A of the Representation of People Act, 1951 inasnuch as he
has subsisting contracts wth the Governnent of° Andhra
Pradesh. The appellant, Thamrmarna was i nmpl eaded as ori gi nal
respondent No. 5 though he is not a necessary party. He did
not file any witten statenent. Neither did he lead any
evi dence nor did he cross-exam ne the w tnesses produced by
respondent No. 1 and the election-petitioner. 1n fact, he
did not even participate in the argunments before the Hi gh
Court. In the appeal filed by Thanmanna agai nst the Judgnent
dated April 24, 1979 of the H gh Court of Andhra Pradesh
dismssing the election petition filed by Krishna Reddy, a
prelimnary objection was rai sed as to whether the appellant
had the locus standi to naintain the appeal

Di smi ssing the appeal, the Court,
N

HELD: (1) The appellant cannot, by any reckoning, be
said to be a 'person aggrieved by the decision of the H gh
Court, dismssing the Election Petition. [84C]

(2) Before a person is entitled to maintain an
appeal under Section 116C of the Representation of the
Peopl e Act, 1951 which is anal ogous to Section 96(1) of
the Cvil Procedure Code, all the following three
condi tions nust be satisfied:

(1) that the subject-matter of the appeal is a
concl usi ve determ nation by the H gh Court of
the rights with regard to all or any of the
matters in controversy, between the parties
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in the election petition
(2) that the person seeking to appeal has been a
party in the election petition, and
(3) that he is a "person aggrieved", that is a
party who has been adversely affected by the
det er mi nati on.
In the present case, these conditions, particularly Nos. (1)
and (3) have not been fulfilled. [79B-D

74

(3) Just as the term"decree" in Section 96(1) of the
G vil Procedure Code nmeans an adj udi cati on whi ch
"conclusively determines all or any of the mtter in
controversy in the suit"™, the expression "any final order"

as used in Section 116C of the Representation of the People
Act contenpl ates a conclusive determnination of all or any of
the matters in controversy in the election petition between
the parties. [78F-G

(4) The appellant was not a necessary party to be
i npl eaded 'as therewas no allegations or «clains in the
el ection petition which would attract section 82 of the
Representation of the People Act. In'this case, the question
of the Court joining himas aparty respondent under Section
86(4) of the Act also did not arise, as he was inpleaded
before the High Court as respondent No. 5 though it was not
obligatory for the Election-Petitioner to do so. Even so,
respondent No. 5 did not join the controversy. He neither
joined issue with the contesting respondent No. 1 nor did he
do anything tangible to show that he had nade a common cause
with the Election-Petitioner against respondent No. 1. In
fact, the only parties between whom the matters in
controversy, were at issue, were the El ection-Petitioner and
Respondent No. 1. [79F-H

(5) Although the nmeaning of the expression "person
aggrieved" may vary according to the context of the statute
and the facts of the case, neverthel ess, normally a ’person
aggrieved’ nust be a man who has suffered a | egal grievance,
a man agai nst whom a deci sion has been pronounced whi ch has
wongfully deprived himof sonmething or wongfully refused
hi m sonet hi ng, or wongfully affected his title to
sonet hi ng. [ 80A- B]

Bar Council of Maharashtra v. M V. Dabhol kar, [1975]
2.S.C.C. 703 and J. N Desai v. Roshan Kumar A |l.R 1976
S.C. 576 at p. 534 referred to.

(6) The principle that el ection petition is a
representative action on behalf of the whole body of
electors in the constituency has a very limted application
to the extent it has been incorporated in Sections 109 to
116 of the Representation of the People Act and its
application cannot be extended to appeals under the / Act.
Firstly, these provisions are to be found in Chapter 1V,
under the main caption: 'WTHDRAWAL AND ABATEMENT OF
ELECTI ON PETITIONS . Then, the provisions of these sections,
al so repeatedly refer to the withdrawal or abatenment of
"el ection-petitions’ and also to procedure in respect
thereof before the "High Court’. The provision relating to
Appeal s in Sections 116A, 116B and 116C, have been incl uded
separately, in Chapter 'IV-A, captioned "APPEALS'. [81lE-G
83G H, 84A]

Secondly, Section 116C, enjoins upon the Supreme Court
to hear and deternmine every appeal wunder this Act in
accordance wth the provisions of the Code of GCvi
Procedure and the Rules of the Court. No doubt this is,
"subject to the provisions of the Act and the rules if any,
made thereunder”. But this clause only neans that the
provi sions of the Code and the Rules of the Court in hearing
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an appeal to this Court will apply except to the extent
their application has been excluded expressly or by
necessary inplication by any provision of the Act. There is
no provision in Chapter |IV-A of the Act, analogous to
Sections 109 to 116 of the Act, which curtails, restricts or
fetters an appellants’ right to withdraw an appeal. Nor is
there any such provision in the Code or the Rules of this
Court which does so. If the intention of the Legislature was
that the provision of Sections 109 to 116 which apply to the
wi t hdrawal of election petition, should also govern the
wi t hdrawal of appeals, there was no difficulty in inserting
simlar provisions in Section 116C or el sewhere in Chapter
IV-A. [81G H, 82A-(
75

Bi j ayananda Patnaik v. Satrughna Sahu, [1964] 2 S.C.R
538 at p. 545, foll owed.

JUDGVENT:

Cl VIL _APPELLATE JURIL.SDI CTI'ON: Civil Appeal No. 1950 of
1979

Fromthe Judgnent and  Order dated 24-4-1979 of the
Andhra Pradesh Hi gh Court in Election Petition No. 8/78.

Govi ndan Nair ‘and A Subba Rao for the Appellant.

P. P Rao, T. Ramachandr an, K. Rankumar and
Venkat aramani for the Respondent.

The Judgnent of ‘the Court was delivered by

KAl LASAM J. This appeal by Shri Thammanna is directed
against a judgnent, dated April 24, 1979 of the Hi gh Court
of Andhra Pradesh, whereby the election petition filed by
Shri V. Krishna Reddy, respondent 7 herein, against the
returned candidate, Shri K Veera Reddy (Respondent 1
herein) was dismissed. The material facts are these:

In the el ections held for the Andhr a Pradesh
Legi sl ative Assenbly in February, 1978 respondents 1 to 4,
6, 7 and the appellant filed their nomnations for
Amar chi nta Assenbly Constituency.  Polling took ‘place on
February 25, 1978 and Shri K. Veera Reddy, respondent 1, was
declared elected on February 27, 1978. He -secured 34727
votes while his nearest rival, respondent 2, got 29,419
votes. The appel |l ant obtai ned 822 votes only.

Shri V. Krishna Reddy, (Respondent 7 herein), being a
voter for 198 Amarchinta  Assenbly Consti t uency in
Mahabubnagar District filed an election petitionin the H gh
Court to get the election of the first respondent declared
void on the ground that on the date of filing the nom nation
paper as well as on the date of the election, this
respondent had subsisting contracts with the Governnent of
Andhra Pradesh and as such, he was under Section 9A of the
Representati on of the People Act, 1950 (hereinafter referred
to as the Act) disqualified to be chosen to fill the seat.
Al the candidates who had filed their nom nations,  were
joined in the election petition as respondents. ~The
appellant was inpleaded as original respondent 5. The
el ection petition was contested by respondent 1, (K Veera
Reddy) only. The appellant (i.e. original Respondent 5) did
not file any witten statenment. He did not |ead any
evi dence, nor did he cross-exam ne the w tnesses produced by
respondent 1 or the El ection-Petitioner. He did not
partici pate even in the argunents.

A prelimnary objection has been raised by the | earned
counsel for respondent 1. It is subnmitted that Shri
Thammanna is not conpetent to maintain this appeal, because
he does not fulfil the character
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76
of a "person aggrieved" by the judgment of the H gh Court.
It is enphasised that it was not necessary for the el ection-
petitioner to join Shri Thamanna as a respondent because no
relief was clainmed against hinm that he was inpleaded as
respondent 5 only as a matter of form that he did not
participate in the proceedings before the Hi gh Court; nor
joined issue wth Respondent 1. It is pointed out that
according to the judgnment of the Hi gh Court, the contest was
only between the El ection-Petitioner and Respondent 1, while
the original Respondents 2 to 7, including Thamranna, were
proceeded agai nst ex-parte. In short, the objection is that
since the appellant could not be said to be a party
adversely affected by the judgnent of the H gh Court, he has
no | ocus standi to prefer this appeal

In reply, Shri Govindan  Nair, |earned counsel for the
appel l ant submits that~ Shri -~ Thammanna was not a nmere
prof orma respondent but was a person who was entitled to
apply and’ join as a party under Section 86(4) of the Act
within fourteen days from the date of commencenent of the
trial and _subject to any order as to security for costs.
Such a person is entitled under the law by virtue of his
status as a party respondent to file an appeal against the
decision of the High Court, if he feels aggrieved by the
sanme. The very fact that the original respondent 5, has
filed this appeal shows that he is a person aggrieved by the
deci sion of the Hgh Court, dismssing the Election-
Petition. It 1is maintained that the nere fact that the
appellant did not file any witten statenent or participate
actively in proceedings before the H gh Court, or that the
El ection-Petitioner has not joined himas a co-appellant, is
not sufficient to deny him the status of a  "person
aggrieved". It is argued that in an el ection-petition, the
petitioner is not the dom nus litis but acts as a
representative of the whole “body of electors in the
constituency, that is why an election petitioner cannot at

his sweet-will abandon the election petition or /w thdraw
fromit wi thout conplying with the procedure prescribed, and
if he does so, in view of sections 109 and 110 of the Act,

the Court can all ow another voter or respondent to continue
the petition. According to the counsel, since an appeal is
only a re-hearing of the original petition-any party to the
original proceedings who feels aggrieved, is entitled, in
accordance with the principle wunderlying Sections 108 and
109 of the Act, to file an appeal, even.if the origina
El ection-Petitioner neglects or abstains fromdoing so.

Shri Nair further submits that the H.gh Court has
wongly stated that the appellant (being original respondent
5) was al so proceeded against ex-parte; that, in fact, the
appel | ant was present in the Hi gh Court on nobst of the dates
of hearing, although he remmi ned qui escent.

77

In the alternative, it is submtted that if ‘it is
assuned that the appellant was proceeded agai nst ex-parte in
the High Court, the final determnation in the inpugned
judgrment will be deemed to be in the nature of an ex-parte
decree against him In that view of the nmatter also,
according to the learned counsel, the appellant has the
necessary locus to maintain this appeal, against that ex-
parte determ nation. In support of his contention, Shri Nair
has referred to K K Kanaraja Nadar v. Kunju Thevan and
Os(1), Inamati Ml | appa Basappa v. Desai Basavaraj Ayyappa
& Os.(2), A Sreenivasan v. Election Tribunal, Madras(3)
and Adi Pherozshah Gandhi v. H M Seervai, Advocate-Genera
of Maharashtra, Bombay. (4)
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Before dealing wth the contentions advanced on this
prelimnary point, let us have a look at the relevant
provisions of the Act and the Code of Civil Procedure.
Section 87(1) of the Act lays down that every election-
petition shall be tried by the H gh Court, as nearly as nay
be, in accordance with the procedure applicable under the
Code of G vil Procedure, 1908 to the trial of suits. In
other words the provision of the Code of Civil Procedure
apply to the trial of an election-petition only where there
is no express provision in the Act and there is no
i nconsistency wth the Act. Section 98 indicates the
categories of orders which the Hgh Court may nake at the
conclusion of the trial of an election-petition. Such an
order may be an order-

"(a) dismissing the election petition, or

(b) declaring the election of all or any of the
returned candidates to be void; or
(c)  declaring the election of all or any of the

returned candidates to be void and the petitioner
or any other candi date to have been duly elected."
Section 99 requires that the High Court shall at the
time of nmking an order under Section 98 in the case where
any charge of corrupt practice having been conmtted at the
election is proved, make a further order nam ng the person
or persons guilty /of “the corrupt practice and al so paying
costs.

Section 116A runs thus:

"Not wi t hst andi ng anyt hi ng” contai ned in any other
law for the tinme being in force, an appeal shall lie to
the Supreme Court

78
on any question (whether of law or fact) fromevery
order made by a Hi gh Court under Section 96 or Section
99."
Sub-section (2) prescribes'a period of thirty days
[imtation within which such an appeal is to be preferred.
In this context Section 116C nay al so be seen. /It reads
as follows:

"116C(1) - Subj ect to the provisions of this Act and
of the rules, if any, made thereunder, every appea
shall be heard and determ ned by the Suprene Court as
nearly as may be in accordance with the procedure
applicable to the hearing and determ nation of an
appeal from any final order passed by a Hi gh Court in
the exercise of its original civil jurisdiction; and
all the provisions of the Code of Civil Procedure, 1908
and the Rules of the Court (including provisions as to
the furnishing of security and the execution of. any
order of the Court) shall, so far as may be, apply in
relation to such appeal ."

It may be seen that although Section 116A ‘confers a
ri ght of appeal froman "order" nade under Section 96 or 99,
and Section 116C from "any final order" passed by the Hi gh
Court in proceedings in an election-petition, neither  of
these two sections nmentions or catalogues the person  or
persons who have a right of appeal against such orders.
Barring the exceptional provision in Section 116A, which
marks a departure fromthe Code of Civil Procedure, Section
116C i s substantially anal ogous to Section 96(1) of the Code
of Civil Procedure, 1898 which provide "Save where ot herw se
expressly provided in the body of this Code or by any ot her

law for the tine being in force, an appeal shall lie from
every decree passed by any court exercising origina
jurisdiction to the Court authorized..." Just as the term

"decree" in Section 96(1) of the Code means an adjudi cation
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which "conclusively determnes all or any of the matters in
controversy in the suit", the expression "any final order"

as used in Section 116C of the Act contenpl ates a concl usive
determnination of all or any of the matters in controversy in
the el ection-petition between the parti es.

Clauses (a), (b) and (c) of Section 98 illustrate such
"final orders" which have been nmade appeal abl e under Section
116C of the Act. In the instant case, the order sought to be
i npeached in this appeal is of the category nentioned in
clause (a) of Section 98 of the Act. Section 98 al so does
not specifically nention as to who can appeal against the
final orders nentioned therein.

Section 116C of the Act makes the Code of Gvi
Procedure applicable to the hearing and determnination of
appeals filed under the Act. Since the substance and
principle enbodied in Section 96(1) of
79
the Code is not~ inconsistent with anything in the Act, we
may legitimately look for guidance to Section 96 (1) and
ot her provisions of the Code and al so the general principles
whi ch govern -the right of appeal thereunder. This being the
position, the basic conditions and postul ates which govern
the right of appeal ~under Section 96(1) of the Code wll
apply to an appeal under Section 116C of the Act, also. As a
general proposition, therefore, it may safely be stated that
before a personis /entitled to muintain an appeal under
Section 116C, all the conditions nentioned-  bel ow, nust be
sati sfied:

(1) that the ‘subject-matter of the appeal is a
concl usive determ nation by the High Court of the
rights with regard to all or any of the matters in
controversy, between the parties in the election-
petition,

(2) that the person seeking to appeal has been a party
in the election-petition, and

(3) that he is a "person aggrieved", that is a party
who has been adversely af fected by the
det ermi nati on.

In the present case, these conditions, particularly Nos. (1)
and (3), have not been fulfilled. Before the H gh Court the
appellant did not, at any stage, join the contest. He did
not file any witten statenent or affidavit. He did  not
engage any counsel. He did not cross-exanine the w tnesses
produced by the Election Petitioner and the contesting
respondent 1. He did not appear in the witness-box. He did
not address any argunents. In short, he did nothing tangible
to participate in the proceedings before the H gh Court.

It was not obligatory for the Election-Petitioner to
join the appel l ant as a respondent. There were no
all egations or clains in the election-petition which would
attract Section 82 of the Act. Fromthat point of “view, the
appel l ant was not a necessary party to be inpleaded. O
course, if the appellant had made an application within the
time prescribed, in conpliance wth Section 86(4) of the
Act, the Court would have been bound to join him as a
respondent. But the question of Section 86 (4) coming into
pl ay never arose as the Election-Petitioner had already
i mpl eaded the appellant as Respondent 5 in the election-
petition. Even so, Respondent 5 did not join t he
controversy. He neither joined issue with the contesting
respondent 1, nor did he do anything tangible to show that
he had nade a comopn cause wth the Election-Petitioner
agai nst Respondent 1. In fact, the only parties between whom
the matters in controversy were at issue, were the El ection-
Petitioner and Respondent 1. The ot her respondent s,
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including the appellant, did not participate or side with
ei ther contestant in that controversy.
80

Al t hough the nmeani ng of the expression " person
aggrieved" may vary according to the context of the statute
and the facts of the case, nevertheless, normally "a ’person
aggrieved’ must be a man who has suffered a | egal grievance,
a man agai nst whom a deci sion has been pronounced whi ch has
wongfully deprived himof sonmething or wongfully refused
hi m sonet hi ng or wongfully affected his title to
somet hing." (As Per James L. J. in Re Sidebothem (1880) 14
Ch.D. 458) referred to by this Court in Bar Council of
Maharashtra v. MV. Dabhol kar(1) and J. N Desai v. Roshan
Kumar . (2)

In the face of the stark facts of the case, detailed
above, it 1is not possible to say that the appellant was
aggrieved or prejudicially affected by the decision of the
H gh Court, dismissing the election-petition

We are further unable to accept the wi de argunment, that
since an el ection-petition 1is in the nature of a
representative action on behalf of the whole body of
electors in the constituency, on neglect or failure of the
el ection-petitioner to file an appeal against the order of
dismissal of his ‘election-petition, any other elector,
particularly who 1is a respondent in the election-petition
can, in view of Sections 109/110 of the Act, be substituted
for himfor the purpose of filing and continuing the appeal
It is true that an election-petition once filed cannot be
abandoned or withdrawn by the petitioner at his sweet-wll.
Section 109 provides:

"(1) An election-petition may be wi thdrawn only by
| eave of the Hi gh Court.

(2) Where an application for withdrawal | is made
under sub-section (1) notice thereof fixing a date for
the hearing of the application shall be given to al

other parties to the petition and shall be published in

the Oficial Gazette."

Section 110 provides the procedure for wthdrawal of an
el ection-petition. Its sub-section (2) nandates that "no
application for wthdrawal shall be granted if, “in the
opi nion of the H gh Court, such application has been induced
by any bargain or consideration which ought not to be
al | owed". Sub-section (3) lays down that if the application
for withdrawal 1is granted, the petitioner shall be ordered
to pay the whole or part of the costs incurred by the
respondent. It further requires that notice of wthdrawa
shall be published in the Oficial Gazette. dause (c) of
Sub-section (3) is material. It provides that any person who
m ght hinsel f have been a petitioner, may within
81
fourteen days of such publication, apply to be substituted
as petitioner in place of the party withdrawing, ‘and on
conpliance with the conditions as to security, shall be
entitled to be substituted and conti nue the proceedi ngs upon
such terms as the H gh Court may deem fit. Section 111
provides for report of the withdrawal by the Hi gh Court to
the Election Conmi ssion. Section 112(1) provides for
abat ement  of el ection-petition on death of the sole
petitioner. Sub-section (2) requires the fact of abatenent
to be published. Sub-section (3) entitles any person who
m ght hinself have been a petitioner to apply and be
substituted in place of the deceased to continue the
proceedi ng upon such ternms as the High Court may think fit.
Section 116 mekes a similar provision on the death of a
respondent .
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As pointed out in Bijayananda Patnaik v. Satrughna
Sahu(1l), the principle behind these provisions is that "an
el ection-petition is not a natter in which the only persons
interested are candi dates who strove agai nst each other at
the elections. The public of the constituency also is
substantially interested in it, as an election is an
essential part of the denocratic process. That is why
provision is nade in election |law circunscribing the right
of the parties thereto to wi thdraw. Another reason for such
provision is that the citizen's at |large have an interest in
seeing and they are justified in insisting that al
elections are fair and free and not vitiated by corrupt or
illegal practices. That is why provision is made for
substituting any elector who might have filed the petition
in order to preserve the purity of elections."

But it is equally clear fromthe | anguage, setting and
schene of the provision.in Sections 109 to 116, that they do
not, either, in ternms, or, in principle, apply to appeals or
the procedure to be followed at the appell ate stage before
the Suprene Court-.

Firstly, these provisions are to be found in Chapter
IV, under the main caption : ‘WTHDRAWAL AND ABATEMENT OF
ELECTI ON PETITIONS . Then, the provisions of these sections,
al so, repeatedly refer to the withdrawal or abatement of
‘election-petitions’ and also to procedure in respect
thereof before the ‘Hgh Court’. The provision relating to
Appeal s in Sections 116A, 116B and 116C, have been incl uded
separately, in Chapter ‘IV-A, captioned "APPEALS"

Secondl y, Section 116C, as- already noticed, enjoins
upon the Suprene Court  to hear ~ and determine every appea
under this Act in accordance with the provisions of the Code
of Civil Procedure and the Rules of the Court. No doubt,

this is, "subject to the provisions of the Act the rules if
any, made thereunder”. But this clause

82

only nmeans that the provisions of the Code and the Rul es of
the Court in hearing an appeal (to this Court wll ‘apply

except to the extent their application has been’ excluded
expressly or by necessary inplication by any provision of
the Act. There is no provision in Chapter [V-A of the Act,
anal ogous to Sections 109 to 116 of the Act, which curtails,
restricts or fetters an appellant’s right to withdraw an
appeal. Nor is there any such provision in the Code or the
Rules of this Court which does so. If the intention of the
Legi sl ature was that the provision of Sections 109 to 116
which apply to the w thdrawal of election-petitions should
al so govern the withdrawal of appeals, there was no
difficulty in inserting simlar provisions in Section 116C
or el sewhere in Chapter |V-A

Inthis viewwe are fortified by the decision of this
Court in Bijayananda Patnai k’s case (ibid). In that case the
provi sions of Sections 116-A, 109 to 116 of the Act, 'as they
stood before the Anmendment of 1966, cane up f or
consi deration. The facts were that one S filed an el ection-
petition against the appellant B who had been declared
elected to the State Legislative Assenbly. On the appellant,
B's application, the Tribunal disnmissed the petition under
Section 90(3), for non-conmpliance with the provisions of
Section 82 of the Act. S went in appeal under Section 116-A
to the High Court. Subsequently, S applied for withdrawal of
the appeal but the High Court refused to pernt withdrawal,
holding that it had to be guided by the principles of
Sections 109 and 110 of the Act in considering the
application for wthdrawal.

In appeal by special |eave, this Court held that S had




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 10

an absolute right to withdraw the appeal and the Hi gh Court
was bound to grant him permssion to do so. In this
connection, the observations made by Wanchoo, J. (as he then
was), speaking for the Court, at page 547 of the Report, are
apposite and may be extracted :

"When sub-section (2) says that the powers,
jurisdiction and authority of the Hi gh Court is subject
to the provisions of the Act, it neans that the
provi sion nust be an express provision in the Act or
such as arises by necessary inplication froman express
provision......... There is however, no express
provision in Chap. IV-A dealing with appeals, which
deals with the question of wthdrawal of appeals under
that Chapter. Nor do we think that ss. 109 and 110
necessarily inply~ that an appeal also cannot be
withdrawmn as a nmatter of right, wunless the procedure
laid down in those sections is foll owed. One reason for
this view may at" once be stated. The losing party is
not bound to file an appeal and if he does not, nobody
el se has the right to do so. The

83

obj ect apparently is that the election-petition filed

should, if any voter so desires, be heard and deci ded.

The sections dealing with substitution on death of the

petitioner lead to that view: see ss. 112-115. There

is no such provision for appeals. It seens to us that

if Parliament intended that the provisions of ss. 109

and 110 which deal wth wthdrawal of election-

petitions before a tribunal shall also apply to
wi t hdrawal of appeal s before the H gh Court under Chap.

I V-A an express provision could have been easily nade

to that effect in s. 116-A by  adding a suitable

provision in the section that the provisions of ss. 109

and 110 woul d apply to wi thdrawal of appeals before the

Hi gh Court as they apply to wthdrawal of election-

petitions before the tribunal. 1n the absence of such a

provision in Chap. IV-A we(do not think that the High

Court was right in inporting the principles of ss. 109

and 110 in the nmatter of withdrawal of appeal s before

the High Court. So far therefore as the question of
wi t hdrawal of appeals before the H gh Court under

Chapter IV-A is concerned, it seens to us that the Hi gh

Court has the sane powers, jurisdiction and authority

in the matter of withdrawal as it would have inthe

matter of withdrawal of an appeal from an origina
decree passed by a civil court within the local limts
of its civil appellate jurisdiction wthout any

[imtation on such powers because of ss. 109 and 110.

The High Court thus has the sane powers, jurisdiction

and authority and has to follow the same procedure in

the matter of withdrawal of appeals under s. 116-A as
inthe matter of an appeal froman original  decree
before it, and there is no warrant for inporting any

[imtation in the matter on the anal ogy of ss. 109 and

110 of the Act, which expressly deal only wth

el ection-petitions and not with appeals under s. 116-

A"

On the above reasoning, it was further held that the
provi sions regardi ng withdrawal applicable to ordinary G vi
Appeal s before the High Court are applicable, also, to
appeal s under Section 116-A. Under Order XXIII, Rule 1(1) of
the code of CGvil Procedure, an appellant has the right to
withdraw his appeal unconditionally, and if he is to nmake
such application, the Hi gh Court has to grant it.

If an appellant, who is an aggrieved person under
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Section 116-C of the Act, has got a right to wthdraw or
abandon hi s appeal unconditionally, a fortiori, he has every
right not to file an appeal against the disnissal of his
El ection-Petition, much |ess has any other respondent who
never joined the contest in the Election-Petition, a right
to file an appeal if the aggrieved party does not do so. In
other words, the principle that an Election-Petitionis a
representative action on behalf of the whole body of
el ectors in the constituency, has a very
84
l[imted application to the extent it has been incorporated
in Sections 109 to 116 of the Act, and its application
cannot be extended to appeals under the Act.

In the instant case, the appellant or any other el ector
did not nake any application or conplaint at the trial of
the Election-Petition in the H gh Court, that the el ection-
petitioner has abandoned the prosecution of the petition or
wi thdrawn from it and that the applicant be substituted for
the el ection-petitioner to continue the proceeding under
Section 110(3) (c) of the Act. It will bear repetition that
t he appel lant took no interest, whatever, in the controversy
inthe Election Petition which was confined only to the
el ection-petitioner and respondent 1. Conditions 1 and 3,
the satisfaction of which is necessary to give |ocus stand
to a person to file an appeal under Section 116-C, have not
been fulfilled in the instant case. The appellant cannot, by
any reckoning, be said to be a ‘person aggrieved by the
deci sion of the. Hgh Court, dismssing the Election-
petition.

We, therefore, allowthis prelimnary objection and on
that ground dismss this appeal with costs.
S. R Appeal dism ssed.
85




