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ACT:

Maharashtra Private  Security Guards (Regulation of
Enpl oynent and Welfare) Act, 1981: s. 23 read with ss. 22
and 1(4)--Exenption from Act--Denial of to security agencies
or agents--Validity of-Government whether required to state
reasons.

Admi ni strative Law

Exenpti on from  provisions of a statute--Refusa

of - - Gover nnent whet her to state reasons.

HEADNOTE

Section 1(4) of the Maharashtra Private Security Guards
(Regul ati on of Enploynment and Welfare) Act, 1981 nmkes the
provi sions of the Act applicable to security guards who were
not direct and regular enployees of the factory or the
establishnent. A ’'security guard is defined in s. 2(10) as
a person who is engaged or is to be engaged through any
agency or an agent to do security work. Section 3 empowers
the State Governnent to nake schenmes to provide for the
regi stration of enployers and security guards and the terns
and conditions of enploynent of registered security guards
and their general welfare. Section 22 provides for preserva-
tion or’ existing rights and privileges of security guards
if they are nore favourable to themthan those wunder. the
Act. Section 23 enpowers the State Government  to -exenpt
security guards fromthe operation of the provisions of the
Act or any schenme made t hereunder

The Security Guards Board was constituted under s. 6 of
the Act and the Private Security Guards (Regulation or’
Enmpl oyment and Wel fare) Scheme, 1981 was al so nmade to  give
effect to the Act.

The respondents’ applications for exenption from the
provisions of the Act having been rejected by the State
CGovernment they filed wit petitions before the Hi gh Court
whi ch were di sm ssed by a Single Judge.

20

On appeal, the Division Bench took the view that the
applications had been rejected as a result of the policy
decision not to grant exenption to any security agency and
that this was wong, that each application for exenption had
to be considered on its own nerits and so di sposed of, and
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consequently directed the Government to consider the appli-
cations afresh.

In these appeals, it was contended for the appellant
Security QGuards Board that s. 23 of the Act did not contem
pl ate the grant of exenption in favour of a security agency,
on which ground alone the applications were liable to be
rejected, and that the applications were rejected after
consideration on nmerits and not on the basis of any policy
decision. For the respondents it was argued that if s. 23
was read in the light of s. 22 it would follow that an
agency could ask for exenption fromthe operation of the
Act, that wherever the conditions of service were better
than those proposed under the schenme the Governnment was
under a duty to grant exenption, and that the Act did not
contenplate the abolition of the agency systemas such or
termination of the contract of enpl oynent between the agency
and the security guards, or for the transfer of the services
of the security guards fromthe enploynent of the agency to
that of the factory or establishnment.

Al'l owi ng the appeals, the Court,

HELD: 1. The orders of the State Governnent refusing to
grant exenption to the respondents fromthe operation or’
the provisions of the Maharashtra Private Security Guards
(Regul ati on of Enpl oyment and Wel fare) Act, 1981 do not cal
for any interference. [32CGH

2. Section 23 of the Act read with s.. 1(4) and the
definition of 'security guard in s. 2(10) nakes it apparent
that the exenption'is in regard to security guards enployed
in any factory or establishnent or in any class or classes
of factories or establishnmentsand not in respect of an
agency or an agent. All security guards enployed in a facto-
ry may be exenpted or security guards of a particular grade
or doing a particular type of work in the factory may be
exenpted. Again, all security guards enployed in a class of
factories, say textile mlls, may be exenpted. Al security
guards in textile mlls doing a particular type of work or
drawing a particular scale of pay may be exenpted. The
correl ationship of the security guards or classes of securi-
ty guards who may be exenpted fromthe operation of the Act
is to the factory or establishnent or class or classes of
factories or establishments in which they work and not to
the agency or agent through and by whomthey are enpl oyed.
[ 30A- DO
21

3. The question is not one of |ocus standi at all but
which or what class of security guards are to be -exenpted
from the operation of the Act and the scheme. The security
guards or classes of security guards enmployed in a factory
or establishment or in a class or classes of factories or
establishnents nmay apply to the Governnent to exenpt them
from the operation of the Act. Simlarly a factory or an
establishment or a class or classes of factories or | estab-
lishments may apply to the Governnment to exenpt security
guards enployed in their factories or establishments  from
the operation of the Act. Were security guards have been
engaged or are to be engaged through an agency or agent in
any factory or establishnent or a class of factories or
establ i shnents, such an agency Or agent nay also apply to
the CGovernment, not t9 exenpt all security guards engaged or
to be engaged through thembut to exenpt security guards
engaged or to be engaged in a factory or establishnment or a
class of factories or establishnments. The exenption to be
granted by the Governnent is not to be of any agency or
agent but only of security guards enployed in a factory or
establishnent or a class or classes of factories or estab-
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lishments. [30H 31 A; 30, G 31 AB]

4. Even if s. 23 is read inthe light of s. 22 it does
not follow that any agency can ask for exenmption from the
operation of the Act of all security guards enpl oyed through
them Al that s. 22 provides in effect is that the rights
or privileges of any registered security guard shall not be
altered to his detrinent, which only neans that if hitherto
as an enpl oyee of the agency the terns and conditions of his
service were nore attractive on the whole than the terns and
conditions of service offered by the Act and the schene
under the factory or establishnent, the original terms and

conditions of service will be preserved and becone applica-
ble to their service under the factory or establishment.
[ 31B- D]

5. The Act and the schene provide for ternination of the
contract of enploynment between the agency and the security
guards, and by necessary inplication the services of the
security guards will stand transferred to the service of the
factory or establishnent on allotnent to it by the Board. It
is in that fashion, anbng other things, that security of
service is secured to the security guards. [ 31-DE]

6. In cases of this nature where exenptions are sought
from the operation of the Act, it is not necessary for the
CGovernment to state its reasons. O course if there is a
charge of mala fides or arbitrariness. the Court nmay |ook
into the matter to di'scover if there were any nala fides or

if the refusal of the Governnent was arbitrary. |In the
i nstant case. there was none. [32GH|
22

7. The nerits of each case were fully considered by the
Government and the applications were rejected because it was
their policy not to grant exenption if it was not in the
interest of the security guards. There was no predeter-
m ned policy decision as such. [32F]

8. FEvery individual registered security guard who was
previously working in a factory or establishnent wll be
allotted to the sane factory or ‘establishment and’ if the
total package of the terns and conditions of his service
were better than the terms and conditions of service offered
by the Board such person woul d be enployed on the _previous
terns and conditions of service. [33CD

9. Charging of 'capitation fee' by a union before spon-
soring a security guard tot registration under the schene is
not perm ssible under the Act or the schene. [33E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 1926-50
of 1986 etc.

From the Judgnent and Order dated 20.2. 1986 of the
Bonbay Hgh Court in OS. Appeal Nos. 616, 673,674 to
692,694 and 725 of 1985.

Soli J. Sorabji, K K Singhvi, A K Qupta, B. Bhushan,
N. P. Mhindra, J.P. Cama, Mikul Mudgal, A M Khanw | kar,
K.V. Mirrup Mnon, Ms. V.D. Khanna, MG Ranachandran,
Pratap H  Toprani, Sanjeev Anand and A S. Bhasnme for the
appearing parties.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J. It appears that there were serious
conplaints about the service conditions of about 70,000
persons working as Security Quards in various factories and
establishnents in Greater Bonbay and Thane |ndustrial Com
plex, the majority of whom were enployed through about 250
Security Agencies operating in those areas. The conplaints
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related not nmerely to insufficient remuneration paid to them
by the agencies, but also to insecurity of service and ot her
forns of exploitation. There was a sanple survey conducted
by the Governnent of Maharashtra to ascertain the extent of
expl oi t a-
23
tion and to secure infornation regarding the service condi-
tions of the Security Guards. The sanple survey revealed
that nost of the agencies were not registered under the
Shops and Establishments Act. There was only one registered
uni on but that union accounted for menbership of 2200 only.
It was found that nost of the Security Guards did not enjoy
the benefit of any Provident Fund Schene or any schene of
Gratuity. Mst of themwere not covered by the Enployees’
State I nsurance Scheme and had no nedical facilities. Leave
facilities were inadequate. Rest intervals were not properly
provi ded. Wages were |l ow and only a few agencies paid over-
time and bonus. Mst of themdid not al so have either drink-
ing water facility, canteen facility or transport facility.
A very meager percentage of @Guards were provided with living
quarters. It was recomended that it was absolutely neces-
sary to prevent exploitation of the unprotected Security
Guards and to provide themw th better service conditions.
Pursuant to the report of the commttee which made the
sanpl e survey, the Governnent issued the Maharashtra Private
Security Guards (Regulation of Enploynent and Welfare)
Ordi nance. The O dinance was replaced by the Mharashtra
Private Security Guards (Regul ati on of Enploynent and Wl -
fare) Act, 1981. The vires of the Act were challenged in
various wit petitions filed in the H gh Court of Bombay by
Security Agencies. They were dism ssed by the Hgh Court and
a petition for special |eave to appeal under Art. 136 of the
Constitution was dismissed by the Suprene Court on' January
5, 1983. Wile dismissing the special | eave petition, the
Supreme Court gave the foll owing directions:
"It appears that sonme of the petitioners have
applied to the State Governnent to accord
exenption to themfromthe operation of the
provisions of the Private Security CGuards
(Regul ati on of  Enploynent and Welfare).
Scheme, 1981 and those applications-are under
the consideration of the State Governnent. W,
therefore, direct that the above schenme shal
not be enforced as against the petitioners

herein till the end of January 1983. The State
CGovernment should dispose all applications
made by the petitioners before January 31
1983."

This order was subsequently nodified in the
fol | owi ng manner:
"The order dated January 5, 1983 is nodified
by deleting the entire portion of the @ order
foll owi ng upon the words "these special | eave
petitions are dismssed.” The schenme will be
brought into force forthwith."
24
In the judgnent of the |earned Single Judge who dis-
mssed the wit petitions initially, the | earned Judge had
held that it was conpetent for security agencies to seek
exenption fromthe operation of the provisions of the Act.
As nmany as 139 security agencies applied to the Governnent
under sec. 23 of the Act for grant of exenmption from the
provisions of the Act. These applications were first
screened by the Advisory Committee who recomended that
exenption mght be granted to 21 agencies. The cases of four
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ot her agencies which were not recomended by the Advisory
Conmittee were again investigated by the Labour Conmi ssi oner
who recommended that these four agencies also nmight be
granted exenption fromthe provisions of the Act. On June
28, 1984, the CGovernnent of Maharashtra finally rejected al
the applications for exenption filed by the various security
agencies. Several security agencies thereupon filed wit
petitions in the Hi gh Court of Bonbay. The twenty five wit
petitions filed by the twenty one agenci es whose cases were
recommended by the Advisory Committee and the four agencies
whose cases were reconmended by the Labour Conmi ssioner were
admtted by the H gh Court and the rest were dismissed in
limne. The twenty five wit petitions which were admtted
were also finally dismssed on July 11, 1985 by a |earned
Singl e Judge. On appeals preferred by the twenty five secu-
rity agencies, a Division Bench of the Bombay High Court
directed the State CGovernnent to consider afresh the appli-
cations for exenption. An objection raised on behalf of the
Security @uards Board and the Governnent of Maharashtra that
security ‘agenci es could not seek exenption under sec. 23 of
the Act was overruled. The Bonbay H-gh Court took the view
that the applications had been rejected as a result of the
policy decision not  to grant exenption to any security
agency and that this was wong. The High Court held that
each application for exenption had to be considered on its
own nerits and so disposed of. Hence the direction to the
CGovernment to consider the applications afresh.

The Security Guards Board constituted under sec. 6 of
the Act has preferred these twenty five appeal s against the
j udgrment of the Bonbay H gh Court.

Shri K K. Singhvi, learned counsel for the appellant,
the Security GQuards Board for Greater Bonbay and Thana
District, argued that sec. 23 of the Act did not contenplate
the grant of exenmption in favour of a security agency and
therefore, the applications for exenption were liable to be
rejected on that ground alone. He further submtted that the
H gh Court was wong in holding that the applications had

25

been rejected on the basis of any policy decision. They were
rejected after consideration of all ~the applications on
merits. |If there was a policy decision such a decision was
arrived at on a consideration of all the —applications  for
exenption and it was that none of the applications deserved
to be allowed. Shri Soli Sorabji and other |earned counsel
who followed him argued that the Act did ~not ~contenplate
the abolition of the agency systemas such and it was only
nmeant to regulate and provide better conditions of service
for Security Guards. \Werever the conditions of service were
better than those proposed under the Schene, the  Governnent
was under a duty to grant the necessary exenption so/ that
the enmployees nmay have the benefit of the advantageous
conditions of service. According to them this result flowed
froma perusal of the Act, in particular sees. 22 and 23. It
was al so urged that the H gh Court was right in its conclu-
sion that the applications for exenption had not been re-
jected on nerits but because of a policy decision

W nmay now proceed to consider the rival subm ssions
with reference to the provisions of the Maharashtra Private
Security Guards (Regul ation of Enmployment and Welfare) Act,
1981. The preanble to the O di nance which preceded the Act
recited, " ....and whereas the Governor of Mharashtra is
satisfied that circunstances exi st which render it necessary
for himto take i nmediate action to make a |l aw for regul at-
ing the enploynent of private Security Guards enployed in
factories and establishments in the State of Maharashtra and
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for making better provision for their terns and conditions
of enmploynment and wel fare, through the establishnent of a
Boar d t herefore, and for matters connect ed
therewith ....... “. The long title of the Act is, "An Act
for regulating the enploynent of private Security Cuards
enployed in factories and establishnments in the State of
Maharashtra and for making better provisions for their
terns and conditions of enploynent and welfare, through
the establishment of a Board therefore, and for matters
connected therewith." Sec. 1(4) nmakes the Act applicable,
"to persons who work as Security Guards in any factory or
establ i shnent, but who are not direct and regular enployees
of the factory or the establishnent as the case my be."
Secs. 2(1), (3), (4), (5, (8) and (10) defines the expres-

sions "agency", "“enployer", "establishment"”, "facto-
ry", “principal enployer” and "Security Guard" as
foll ows: -

" _~"agency", or ‘"agent", in relation to a

Security Quard,

26

means an individual or body of individuals or
a body Corporate, who undertakes to execute
any security work or watch and ward work for
any factory or establishment by engaging such
Security Guard on hire or otherw se, or who
supplies such Security Guards either in groups
or as an individual, and includes a sub-agency
or a sub-agent;
"enployer", in relationto a Security Guard
engaged by or through an agency or agent,
neans the principal enployer, and-in  relation
to any other Security Guard, the person who
has ultimate control over the affairs of the
factory or establishment and includes any
other person to whomthe affairs of | such
factory or establishnment are entrusted, wheth-
er such person is called an Agent, Manager or
by any other nane prevailing in the factory or
est abl i shment ;
"establishnment” nmeans. an_establishment as
defined in clause (8) of section 2 of the
Bonbay Shops and Establishnents Act, 1948;
"factory" neans a factory as defined inclause
(m of section 2 of the Factories Act, 1948;
“princi pal enployer" means an- enployer who has
engaged Security Guards through an agency or
agent ;
"Security @uard" or "private Security Guard"
nmeans a person who is engaged or . is to be
engaged through any agency or an agent, whet h-
er for wages or not, to do security -work or
watch and ward work in any factory or | estab-
lishment and, includes any person, not em
pl oyed by any enpl oyer or agency or agent, but
working wth the perm ssion of, or under _an
agreement with, the enployer or agency or
agent, but does not include the menbers of any
enployer’s family or any person who is a
direct and regular enployee of the principa
enpl oyer; "
Section 3 empowers the State Governnent for the purposes of
ensuri ng an adequate supply and full and proper wutilisation
of Security GQuards in factories and establishments and
generally for making better provisions in the terns and
conditions of enployment of such workers, to make one or
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nore schemes to provide for the registration of enp-
27
| oyers and Security Guards in any factory or establishnent
and to provide for the terns and conditions of enploynent of
regi stered Security GQuards and to make provisions for the
general welfare of such Security Guards. The matters in
regard to which provisions may be nade in the schene are
also set out in sec. 3(2) (a) to (n). W may nention that
clause (d) of sec. 3(2) in particular relates to terns and
conditions of enploynent, including the rates of wages,
hours of work, maternity benefit, over-time paynment, |eave
with wages, provision for gratuity and conditions as to
weekly and other holidays and pay in respect thereof. W
shoul d al so nention here that sec. 3(2)(g) provides that the
schene may prohibit, restrict or otherwise control the
enpl oyment of Security Guards to whomthe scheme does not
apply and the enploynent of Security Guards by enployers to
whom t he schene does not apply. Sec. 3(3) provides that the
schenme may further provide for punishnent for a contraven-
tion of "any provision of the scheme with inprisonnent or
with fine. Sec. 4 prescribes the ~procedure for naking,
varying or revoking a scheme. Sec. 6 provides for the con-
stitution of a Board for the Security Guards in any area.
Sec. 8 prescribes the powers and duties of the Board. Sec.
15 provides for the constitution of an Advisory Conmittee.
Secs. 19, 20 and 21 provide for the application of Wrknen's
Conpensation Act, Paynment of Wages Act and Maternity Benefit
Act to Security Cuards. Secs. 22 and 23 are inportant. Sec.
22 provides for the preservation of existing rights and
privileges if they are nore favourable and sec. 23 provides
for exenption fromthe provisions of the Act. These provi-
sions are inportant for our present purposes. They ' are as
foll ows: -
"22. Nothing contained in this Act ' shal
affect any rights or privileges, which any
regi stered Security ~Guard enployed in any
factory or establishnent is entitled to, on
the date on which this Act comes into force
under any other |aw, contract, custom or usage
applicable to such Security Guard, . if such
rights or privileges are nore favourable to
him than those to which he would be entitled
under this Act and the Schene:

Provided that, such Security Guard
shall not be entitled to receive -any corre-
spondi ng benefit under the provisions of this
Act and the Schene.

23. The State CGovernnent may, after consulting
the Advisory Committee, by notification in the
Oficial Gazette, and subject to such condi-
tions and for such period

28

as my be specified in the notification,
exenpt from the operation of all or any  of
the, provisions of this Act or any Schene nade
thereunder, all or any class or classes of
Security Guards enployed in any factory or
establishment or in any class or classes of
factories or establishments, if in the opinion
of the State Government, all such Security
Guards or such class or classes of Security
Guards are in the enjoynment of benefits, which
are on the whole not |ess favourable to such
Security Guards than the benefits provided by
or under this Act or any Scheme made thereun-
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der:

Provi ded that, before any such
notification is issued, the State Governnent
shall publish a notice of its intention to
i ssue such notification, and invite objections
and suggestions in respect thereto and no such
notification shall be issued until the objec-
tions and suggesti ons have been consi dered and
a period of one nonth has elapsed from the
date of first publication of the notice in the
Oficial Gazette:

Provided further that, the State
Government ' may, by notification in the Ofi-
cial Gazette, at any tinme, for reasons to be
speci fi ed, rescind t he af oresai d
notification.™

Pursuant to the powers conferred by s. 4 of the Act, the
CGovernment. of Maharashtra after consulting the Advisory
Conmittee made the Private Security Guards (Regulation of
Enpl oynent ~and Wel fare) Schenme, 1981. Paragraph 11 of the
Schene requires the Board to mmintain (1) a register of
enpl oyers, and (2) a Pool Regi'ster which shall be a register
of Security Cuards. ~ Paragraph 12 enpowers the Board to
arrange for the classification of Security Guards in suit-
able categories as may be determned by it from tine to
time. Paragraph 14 requires 'every enpl oyer who has engaged
private Security Guards on the appointed day or at any tine
thereafter to ’'get hinmself registered with the Board by
applying in the prescribed form The enpl oyer of an estab-
i shment coming into existence after the comencenent of the
Schene is required to apply for registration sinultaneously
with the conmencenent of its business. Paragraph 15 requires
"any Security Guard who was working on the appointed day or
at any time thereafter in the enploynent in the area to
which the Schene applies’ to 'apply to the Board” in the
prescribed form Paragraph 25 provides that every registered
Security Quard shall be deened to have accepted

29

the obligation of the Schene. A registered Security Quard in
the pool who is available for work i's required not to engage
hi msel f for enpl oynment under any registered enpl oyer unless
he is allotted to that enployer by the Secretary of the
Board. A registered Security Guard in the pool who is avail-
able for work is further required to carry out directions of
the Board and to accept enploynent wunder- any registered
enpl oyer for which he is considered suitable by the Board.
Par agraph 26 provides that every registered enployer shal

accept the obligations of the Scheme. A registered enployer
is required not to enploy a Security Guard other than a
Security Guard who has been allotted to himby the Secre-
tary. A registered enployer is however at liberty to enploy
Security Guard directly, A registered enployer is required
to disburse to the Security Guard the wages and ot her al |l ow
ances directly, if so directed by the Board and send to the
Board a statenent of such paynent wthin the prescribed
time. Paragraph 27 prohibits the enploynent by a registered
enpl oyer of a Security Guard unless the Security Guard is a
regi stered Security Guard or a directly enployed Security
Guard. Paragraph 29 nakes detailed provision for wages,
al l owances and other conditions of service of Security
Guards. Paragraph 30 provides for the di sbursenent of wages
and other allowances to the Security GQuards. Paragraph 31
provi des for disciplinary procedure. Paragraph 32 prohibits
the termnation of enploynent of registered Security Guard
except in accordance with the provisions of the Scheme.
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Par agr aph 33 and paragraph 34 provide for appeals and term -
nati on. Paragraph 35 provides. for revision. Paragraph 37
provides for the cost of operating the Scheme and nakes
provision for anmenities and benefits to the registered
Security CGuards.

It is obvious froms. 1(4) and the very definition of
"Security, Quard that the Act and, therefore, the Schene
are not applicable to persons who are direct and regular
enpl oyees of a factory or establishnent but are applicable
only to persons working in any factory or establishment who
are engaged or are to be engaged through an agency or agent
and to persons who though not enployed by the enployer or
agency or agent are working with their perm ssion or under
an agreenent with them Section 23, we have seen, provides
for exenption fromthe operation of all or any of the provi-
sions of the Act or any scherme nade thereunder of "all or
any class or classes of Security Guards enmployed in any
factory or establishment or in any class or classes of
factories or - establishnments." The basic condition to be
satisfied is that the State Government should be of the
opinion that ~™all such Security Guards or such class or
cl asses of Security Guards are in the enjoynent of benefits,
whi ch are on the whol e not less

30
favourabl e to such /Security Guards than the benefits provid-
ed by or under this Act or any Schene nmamde  thereunder. "A

close scrutiny of s. 23, particularly-in the Iight of s.
1(4) read with the definition of 'Security CGuard', makes it
clear that the exenption is not in respect of an agency or
an agent or even a factory or establishment but in respect
of all or any class or classes of Security Guards  enpl oyed
in any factory or establishnent or in any class or ' classes
of factories or establishnments. In other words, the ' exenp-
tion is inregard to 'Security Guards’, enployed in any
factory or establishment or in any class or classes of
factories or establishments. The exenption may be in respect
of all the Security Guards enployed in a factory or estab-
i shment or in a class or classes of factories or establish-
nments or in respect of a class or classes of Security Cuards
so enployed. For exanple, all Security Guards enployed in
factory may be exenpted or Security Guards of a ~particular
grade or doing a particular type of work in factory may be
exenpted. Again all Security Guards enployed in a class of
factories, say textile mlls may be exenpted. Al ~Security
Guards in all textile mlls doing a particular type of work
or drawing a particular scale of pay my be exenpted. The
correl ationship of the Security Guards or classes or Securi-
ty Guards who may be exenpted fromthe operation of the Act
is to the factory or establishnent or class or classes of
factories or establishments in which they work and not/ with
the agency or agent through and by whomthey are “enpl oyed.
This analysis has however no bearing on the question of
| ocus standi of the persons who may seek the intervention of
the State CGovernnent by the issue of notifications for
exenption. CQbviously the Security Guards or classes or
Security Guards enployed in a factory or establishnent may
apply to the CGovernment to exenpt themfromthe operation of
the Act. Similarly Security Guards or classes of Security
Guards enployed in classes of factories or establishments
may apply to the Government to exenpt themfromthe opera-
tion of the Act. Again a factory or an establishnment or a
class or classes of factories or establishnments may apply to
the Governnent to exenpt Security Guards enployed in their
factories or establishments fromthe operation of the Act.
Though agencies or agents do not enter the picture directly,
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since the very definition of Security Guards nmeans persons
engaged or to be engaged through an agency or agent, it nust
follow that where Security Guards have been engaged or are
to be engaged through themin any factory or establishnent
or a class of factories or establishments, such agency or
agent may also apply to the Governnent, not to exenmpt al
Security Quards engaged or to be engaged through themout to
exenpt Security Guards engaged or to be engaged in a factory
or establishment or a class of factories or establishnents.
The question is
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not one of locus standi at all but which or what class of
Security Quards are to be exenpted fromthe operation of the
Act and the Scheme. Therefore, we are of the view that even
an agency or agent may apply to the Government to grant
exenption, but the exenption to be granted by the Governnent
is not to be of any agency or-agent but only of Security
Guards enployed in a factory or establishnent or a class or
cl asses of factories or establishments.

One. of 'the subm ssions of the learned counsel was that
if s. 23 was read in the light of s. 22 it would follow that
an agency coul d ask for exenmption fromthe operation of the
Act of all Security Cuards enployed through them W do not
see how that follows. Al that s. 22 provides in effect is
that the rights or privileges of any registered Security
Guard shall not be altered to his detrinment. It only neans
that if hitherto as an enpl oyee of the agency, the terns and
condi tions of his services were nore attractive on the whole
than the terms and conditions of service offered by the Act
and the schene wunder the factory or establishnent, the
original terns and conditions of service wll be preserved
and becone applicable to their service under the factory or
establishnent. It was subnmitted by the | earned counsel that
the Act and the Schene did not provide for termination of
the contract of enployment between the agency and the Secu-
rity Guard or for the transfer of the services of the Secu-
rity Guards fromthe enpl oynent of the Agency to that.of the
factory or establishnent. W do not agree with the subm s-
sion. By necessary inplication, the services of the Security
Guards will stand transferred to the service of the factory
or establishment on allotment to it by the Board. It is .in
that fashion, anbng other things, that security of service
is secured to the Security CQuards.

The High Court appeared to think that all the applica-
tions were rejected on the ground that a policy decision had
been taken not to grant exemption in any case. The High
Court relied on the affidavit of Shri Rajadhyaksha. It was
stated in the affidavit of Shri Rajadhyaksha that the opin-
ion of the Advisory Commttee was sought on the applications
for exenption and the Advisory Committee recomrended the
applications of 21 applicants. Later the cases of four other
applicants were recomended by the Labour Conmi ssioner
After referring to these circunstances, Shri Rajadhyaksha
stated in the affidavit.

"I say that after the receipt of the recommen-
dations from the Advisory Committee by the
Departnment of Industries, Energy and Labour
all the papers were subnmitted to the
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Chief Mnister through the Mnister for Labour
and the Mnister of State for Labour to con-
sider whether to publish the notice of the
Government’s intention to issue such notifica-
tion and invite objections and suggestions in
respect thereto. | say that after considering
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all the pros and cons of the problem the
Hon’ble the Chief Mnister, 1in consultation

with the Hon’ble Mnister for Labour and the
Hon’ bl e M nister of State for Labour took the
decision that none of the agencies who had
applied for exenption should be granted exenp-
tion under s.23 of the said Act because grant-
ing of such exenption will not be in the
interest of the Security Guards enployed with
the agencies."
Later again Shri Raj adhyaksha stated;
"I say that sinply because the Advisory Com
nmttee had recomended the case for exenption,
it was not obligatory on the State Governnent
to publish a notice of its intention to issue
notificationfor exenption as alleged therein
| say that it was for the Governnent to con-
sider the entire matter and to decide whether
such ~a notification should be issued or not
and if as a matter of policy and after going
through the entire case the Government deci ded
not to grant exenption no exception can be
t aken to the deci si on of t he State
CGover nnment .
W do not read the affidavit of Shri Rajadhyaksha to say
that there was a predeterm ned policy decision pursuant to
which all the applications for exenption- were rejected
wi t hout any consideration on merits. What the  deponent of
the affidavit nmeant to say was that the nerits of each case
were fully considered and the applications were rejected
because it was their policy not to grant exenptionif it was
not in the interest of the Security Guards; A conplaint was
made that the Governnent did not state its reasons for
rejecting the applications for exenption. W do not ' think
that in cases of this nature where exenptions are sought
from the operation of the Act, it is necessary for the
Governnment to state its reasons. (OF course, if there is a
charge of mala-fides or arbitrariness, the court ‘may | ook
into it to discover if there are any mala-fides or if the
refusal of the Government was arbitrary. We-do not think
that the orders refusing to grant exenptions in the present
cases call for any interference on the sole ground of fail-
ure to state reasons.
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In the result all the appeals are allowed and the wit
petitions filed in the H gh Court are dismssed. Gvil Wit
Petition No. 12319 of 1985 filed by one of the agencies in
this Court is also dismssed. The State of Mharashtra has
also filed a special |eave petition against the judgnment of
the Bonbay Hi gh Court. It is disposed of on the sanme /lines
as the civil appeals.

On behal f of sone of the Security CGuards a wit petition
was filed in the Bonbay H gh Court and it has been w t hdrawn
to this Court to be disposed of along with the appeal s. ~One
of the contentions raised in the wit petition filed by the
worknmen is that the Schene does not offer any continuity or
guarantee of enployment to those who are already working in
factories or establishments having been engaged through
agencies. W are assured by Shri K K. Singhvi, |earned
counsel for the Board that every individual registered
Security Guard who was previously working in a factory or
establishnent will be allotted to the sane factory or estab-
lishment and if the total package of the ternms and condi-
tions of his service were better than the terms and condi -
tions of service offered by the Board such person should be
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enpl oyed on the previous terns and conditions of service.
The assurance of Shri Singhvi is nmade part of our order. The
| earned counsel for the worknen al so urged that there was an
i nsi stence upon paynent of ’'capitation fee’ and sponsoring
by a union before a Security Guard was regi stered under the
Schene. This, of course is not perm ssible under the Act or

the Schenme and whoever has been so insisting wll desist
from doi ng so.

P.S. S Appeal s
al | owed.
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