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The Judgrment of the Court was delivered by
S.N. VARI AVA, J. Leave granted in SLP (C) No. 9000/ 1998.

Al'l these Appeals are agai nst a conmon judgment dated 30th March, 1997, A
conmon question arisesin all these Appeals.

The Government of India, Mnistry of Labour by an Order dated 3rd Cctober
1980 referred the foll owi ng di spute under Sections 7A and 10(1)(d) of the
I ndustrial Disputes Act between the Managenent of 11 Banks and the Deposit
Col l ectors to the Industrial Tribunal, Hyderabad for adjudication

"Whet her the denands of the Conm ssion Agents of as the case may be Deposit
Col  ectors Enpl oyed in the banks listed in-the Annexure that they are
entitled to pay scal es, all owances and other service conditions avail able
to regular clerical enployees of those banks is justified? If not, to what
relief are the workmen concerned entitled and from whi ch date?"

Before the Tribunal parties |ead evidence both oral and docunentary. After
hearing the parties the Tribunal by its Award dated 22nd Decemnber, 1988
hel d that the Deposit Collectors were worknen-of the concerned Bank. The
Tri bunal then directed as foll ows:

"Al'l those Deposit Collectors and Agents who are bel ow the age of 45 years
on 3.10.1980 (the date of the first reference of this industrial dispute)
shal | be considered for regular absorption for the post of Cerks and
cashiers if they are matricul ates and above including qualified G aduates
and Post Graduates. They nmay be taken to banks service as regul ar 'enpl oyees
if they pass the qualifying exam nation conducted by the banks, Those who
are absorbed shall be treated on par with regul ar. clerical enployees of the
Bank. Those who are qualified with 8th C ass and below Matricul ati ons shall
be considered for absorption as Sub-Staff by conducting qualifications

exam nati on.

As regards the Deposit Collectors and Agents who are above 45 years of age
on the date 3-10-1980 and al so those who are un-willing to be absorbed in
Regul ar Banks service they shall be paid the fall back wages of Rs. 750.00
per nonth |inked with mni num deposit of Rs. 7,500,00 per nonth and they
shoul d be paid incentive renuneration at 2 per cent for collection of over
and above 7,500.00 per nonth and they should al so pay uniform conveyance of
Rs. 50 per month for deposit of |ess than Rs. 10, 000.00 and Rs. 100.00 per
nonth for deposits of nore than Rs. 10, 00.00 upto or above Rs. 30, 000, 00
per month they should be paid Gratuity of 15 days conmission for each year
of service rendered.’"

Various Wit petitions were filed by various Banks and the | ndi an Banks
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Associ ation. Al were disposed off by the inpugned judgnent dated 20th
Mar ch, 1997.

Before the High Court it has been conceded that relief of being absorbed as
regul ar staff of the banks in clerical cadre was not available to be
granted; on this concession the High Court set aside the directions of the
Tribunal to absorb the Deposit Collectors as regular staff. The high Court
however upheld the other directions of the Tribunal regardi ng paynent of
fall back wages, conveyance all owance, gratuity etc.

Except for C.A No. 3356 of 1998, all these Appeal s have been filed by the
Various banks and/or the |ndian banks Association. C. A No. 3356 of 1998
has been filed by the National Confederation of Bank Enpl oyees. This Appea
is agai nst that portion O the inpugned judgnent, whereunder the relief of
absorption as a regul ar enpl oyee has been set aside.

On behal f of the Appellants it has been subnmitted that the Deposit

Col I ectors coul d not be treated as workmen since their engagenent were
purely a matter of contract between the parties. It was submitted that the
Agreenent's were, in all cases, for a specific period. It was subnitted that
the Deposit Collectors didtheir work w thout any control or supervision of
the Banks. It was subm tted that the Deposit Collectors could also do other
wor ks and take on other enployment. It was submitted that the Deposit
Col l ectors had no fixed time or period to devote to their work as Deposit
Col l ectors or for their attendance in the Bank. It was subnitted that these
Deposit Collectors could cone to the Bank at any tinme and naeke the
deposits. It was further subnitted that there was no qualification or age
limt for a person to be engaged as a Deposit Collector and that, infact,
many of the Deposit Collectors were well advanced in age. It was subnitted
that no disciplinary action could be taken agai nst the Deposit Collectors.
It was submtted that all the-above mentioned facts showed that there was
no rel ationship of nmaster and servant and that, therefore, these Deposit
Col  ectors were not workmen.

Rel i ance has al so been placed on Section 10 of the Banking Regul ati on Act.
The rel evant portion of Section 10 reads as follows :

"10. Prohibition of enploynment of nmmnagi ng agents and restrictions on
certain forns of enploynent:- (1) No banki ng conpany

(a) Shal | enpl oy or be managed by nmanagi ng agent; or
(b) Shal | enploy or continue the enploynent of any person

(i) W is, or at any tinme has been adjudicated insolvent, or has suspended
paynment of has compounded with his creditors, or who is, or had been
convicted by a Crimnal Court of an offence involving noral turpitude; or

(ii) Whose renmuneration or part of whose renuneration take the form of
conmi ssion or of a share in the profits of the conpany.

Provi ded that nothing contained in this sub-clause shall apply to the
payment by a banki ng conpany of -

(a) any bonus, in pursuance of a settlenent or award arrived- at or made
under any law relating to industrial disputes or in accordance with any
schene framed by such banki ng conpany or in accordance with the usua
practice prevailing in banki ng business

(b) any commi ssion to any broker (including guarantee broker) cashier
contractor, clearing and forwardi ng agent, auctioneer or any other person
enpl oyed by the banking conpany under a contract otherwi se than as a
regul ar nenber of the staff of the conpany; or

XXX XXX XXX
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It was submitted that Section 10(b) clearly lays down that a banking
conpany cannot enpl oy any person whose renuneration or part of whose
remuneration takes the formof commission or of a share in the profits of
the conpany. It was submitted that it was an admitted position that

conmi ssion was paid to the deposit Collectors. It was submtted that it can
never be presuned that the Bank were enpl oying persons contrary to the
provi si ons of the Banking Regulation Act. It was subnmitted that this showed
that these Deposit Collectors were not enployed by the Banks. It was
submitted that the proviso (b), which permtted paynent of conm ssion under
a contract to a person who was not a regular nmenber of the staff, was
nmerely an extension and did not detract fromthe main provision which
prevented enpl oyment on conmi ssion basis.

It was al so submitted that the Deposit Collection Schenmes were un-
remunerative and were not viable. Certain charts and Figures were shows to
the Court and it was subnmitted that the Banks were suffering a loss in
runni ng these Schenes. It was submtted that neither the Tribunal nor the
H gh Court had goneinto viability of the Schenes.

M. P.P. Rao further submitted that the Banking Regul ation Act is an Act of
1949. He took the Court through the definition of the term"workman" On the
Industrial Disputes Act as well as various other Acts |ike Beedi and C gar
Workers (Conditions of Enploynent) Act, Coal M nes Provident Found

and M sc. Provisions Act Contract Labour (Regul ation and Abolition) Act
etc. He submtted that under each Act the definition was framed as per the
purpose of the Act. He pointed out that depending on the purpose of the
Act, either a wi de or narrow definition had been given to the term

"wor ker". He pointed out that the proviso to Section 10 of the Banking
Regul ati on Act has been operative since 1949. He submitted that in the
Industrial Disputes Act the definition of theterm"worker" in Section 2(s)
was anended in 1984. He subnitted that even in 1984 the Legislature did not
think it fit to include in this definition a person who was receiving

conmi ssion. He submitted that this clearly indicated that persons receiving
conmi ssion were not neant to be and were not worknmen within the neani ng of
the termas laid down in the Industrial D sputes Act.

M. P.P. Rao further submitted that if the Deposit Collectors are not

wor krmen, then their entitlenment has to be as per their contract or as per
the provisions of a statute. He subnmitted that the Tribunal” had no power to
change the contract between the parties and/or to inpose conditions of
service. He submtted that the Tribunal could only have done so, provided
it was statutorily permtted or it was so provided in the Contract. He
submitted that the gratuity which has been awarded by the tribunal is
neither as per the contract between the parties nor as per the provisions
of the Paynment of Gratuity Act. He submitted that the Deposit Collectors
have conceal ed what they were receiving fromthe other enploynment. He
submtted that this information should have been called for. He submtted
that the entire liability has been foisted on the Banks, when in fact the
ot her enpl oyer should be sharing the burden inposed on the Banks.

It was submitted on behalf of the Appellants that for all the above
reasons, the inmpugned Order and the directions given by the Tribunal should
be set aside.

On the other hand M. Sharmm, on behalf of the Respondents, submitted that
the Deposit Collectors had to regularly visit the small depositors, i.e.
smal | traders, house w ves, students etc. He submtted that they would have
to go to these depositors at times which were convenient to those person or
at times when they would be in a position to give the deposit. He subnmtted
that the Deposit Collectors may al so ha veto nake nore than one visit to
smal | depositors. He submitted that the Deposit Collectors would have to
col l ect deposits fromall these persons and then taken the collections to
the banks and maeke the deposits after making the relevant entries and
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filing up the relevant forns. He submitted that the work of Deposit

Col I ectors was nanual inasmuch as they had to nake the collections by going
fromplace to place and from depositor to depositor and that it was al so
clerical inasmuch as they had to fill up various formnms, accounts, registers
and pass books every day. He submitted that over and above this work nany
of the Deposit Collectors were also nade to do other sundry works of a
clerical nature in the banks. He submtted that anount received by the
Deposit Collectors by way of conm ssion was wage |inked to productivity. He
submitted that it was incorrect to state that the banks had no control over
the Deposit Collectors. He submitted that the banks exercised control over
the Deposit Collectors and | aid down various stipulations which were to be
foll owed by these Deposit Collectors. He submitted that merely because the
nature of the control was different did not nean that there was no control

M. Sharnma relied upon the definition of the term "Wages" in Section 2 (rr)
of the Industrial D sputes Act, which reads as follows:

"2 (rr) "wages" mneans all renuneration capable of being expressed in terns
of noney, 'which would, it the terns of enployment express or inplied, were
fulfilled, be payable to a workman in respect of his enploynent or of work
done in such enpl oynent, and includes-

(i) such allowances (including dearness allowance) as the workman is for
the time being entitled to;

(ii) the value of any house accommodati on, or of supply of light, water,
medi cal attendance or other amenity or of any service or of any
concessi onal supply of foodgrains or other articles;

.(iii) any travelling concession

(iv) any comm ssion payable on the pronotion of sales or business or both;
but does not i nclude-

(a) any bonus;

(b) any contribution paid or payable by the enployer to any pension fund
or provident fund or for the benefit of the workman under any |aw for the
time being in force;

(c) any gratuity payable on the term nation of his service;" points out
that, under sub-clause (iv) of the above definition, "wage" includes

conmi ssi on payabl e on pronotion of sales or business or both. He subnmitted
that the conmi ssion which was received by Deposit Col lectors was pronotion
of the business of the banks, viz., receiving deposits fromon/ investors.

M. Sharma submitted (hat the proviso to Section 10 clearly | aid down that
conmi ssion could be paid to a person who was not in the regul ar enpl oynent
of a bank. He submitted that, therefore, Section 10 of 'the Banking

Regul ations Act did not prevent Deposit Collectors from being worknmen as
defined in the Industrial Disputes Act. In support of this submnm ssion he
relied upon an authority of the Madras Hi gh Court in the ease of The
Managenent of |ndian Bank v. The Presiding Oficer, Industrial Tribunal (c)
& Anr., reported in (1990) 1 LLJ 50. In this case it has been held that
Deposit Collectors satisfy the definition of "worknmen" under the Industria
Di sputes Act and that they are "worknen" as defined in the Industria

Di sputes Act. It has been held that the banks have control over such
Deposit Collectors and that Section 30 of the Banking regulations act did
not help the banks in contending that Deposit Collectors were not worknen.

M. Sharma relied upon the case of Silver Jubilee Tailoring House & ors. v.
Chi ef Inspector of Shops and Establishnents & Anr., reported in(1974) 1 LLJ
747, In this case the question was whether certain tailors working with the
Appel | ant Conpany were enpl oyees of the Appellant and were covered by the
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Andhra Pradesh Shops and Establishnents Act and Paynent of Wages Act. The
guesti on which arose for consideration Were whether the Appellants had
control over these tailors and whether the fact that these tailors could
work for more than one enpl oyee neant that there was no rel ationship of
master and servant. This Court held that during the |ast two decades the
enphasis in deciding the question of relationship of enployer and enpl oyee
had changed. It held that while control was an inmportant factor it was
wong to say that in every case it would be a decisive factor. It held that
the degree of control and supervision would be different in different types
of business and that what was essential was an el enent of authority over
the workers in the performance of the work, so that the enpl oyee was
subject to the directions of the enployer; It also held that working with
nore than one enployer did not nmilitate against being the enployee of the
proprietor of the shop where he attended the work. It held that a servant
need not be in the exclusive control of one naster, ft held that the fact
that the workers were not on obliged to work whol e day was al so not very
material. It held that all that was necessary was that the worknman was
principally enployee by that employer.

M. Sharma al so relied upon the case of Dharangadhara Chem cal Works Ltd v.
State of Saurashtra, reported in [1957] SCR, 152. in this case the
Appel l ants were | essees holding a licence for the nmanufacture of salt on
certain | anded. The salt was manufactured by |abourers known as Agari as

fromrain water that got mxed saline matter in the soil. The work was
seasonal in nature/and comenced In Cctober after the rains and continued
till June. Thereafter the Agarias |left for their own villages and did their

own cultivation work. During the season the lands were devided into plots
and plots were allotted to the Agarias. Cenerally the sane plot was
allotted to the same Agaria every year. After manufacturing of salt the
Agarias were paid at the rate of ‘5 as. 6 pies per nmaund, At the end of each
season the accounts were settled and the Agarias were paid the bal ance due
to them During the season the Agarias worked with the nenbers of their
famlies and were free to engages extra | abour on their own, if they so
desired. No hours of work were prescribed, no naster roll nmaintained, nor
were working hours controlled by the Appellants. There were no rules as
regards | eave or holidays and the Agarias were free to go out of the
factory after maki ng arrangenents for manufacturing O 'salt. The question
for consideration before this Court was whether the Agarias were worknen
within the nmeaning of the Industrial Disputes Act. Thi's Court held that the
prima facie test of master of servant between enpl oyer and enpl oyee was the
exi stence of the right in the enployee not nerely to direct what work was
to be done but also to control the manner in which it was to be done, the
nature or extent of such control varying in different industries and being
by its nature incapable of being precisely defined. This Court held that
the correct approach, therefore, was to consi der whether, having regard to
the nature of the work, there was due control and supervision of the

enpl oyer. This Court further held that the question whether the

rel ati onshi p between the parties was one as between ah enpl oyer and

enpl oyee was a question of fact and where the Industrial Tribunal Canme to a
finding, such finding of fact was not open to question in a proceedi ng
under Article 226 of the Constitutions, unless it could be shown to wholly
unwar ranted by the evidence, M. Sharma subnmitted that in this case the

Tri bunal had, on consideration of evidence and material before it, arrived
at a positive finding that there was control by the banks and that there
was a relationship of master and servant. He submitted that such finding of
fact was based upon the evidence on record and nothi ng had been shown t hat
such finding was Unwarranted or unsustai nable on the basis of evidence on
record. He subnitted that the Hi gh Court was thus right in not interfering
wi th such findings of fact.

On the question of the Scheme being un-renunerative, M. Sharma showed
certain panphlets and circulars recently issued by one of the banks, which
is before this Court. He pointed out, fromthese panphlets and circul ars,
that far fromthe Scheme being un-renunerative the banks were receiving

| arge amobunts as deposits through such Schemes. He pointed out that the
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banks were wanting to continue with such Schenes.

M. Sharma subnmitted that gratuity need not be only under the Paynent of
Gratuity Act. He subnmitted that the Tribunal had not said that it was
awardi ng gratuity under the Gatuity Act. He submitted that the Tribuna

has powers, dehors the Gratuity Act, to direct paynment of Gatuity. He
submitted that the Tribunal always has power and jurisdiction to nodify
conditions of service and, in this case, it has been found by the Tribuna
that there was no fixed pay scal es, no bonus, no gratuity, ho dearness

al  owance and, therefore, the Tribunal had given the direction, as set out
her ei nabove, as and by way of a package. He submitted that earlier

conmi ssion was being paid at a rate of 3.5 per cent by nmpbst of the banks.
He pointed out that now, over and above the sumof Rs. 7,500 the comm ssion
had been reduced to 2 per cent. He submitted that to that extent Deposit

Col l ectors were | oosing, but as this was part of the package as given by
the Tribunal it was being accepted by the Deposit Collectors. He subnmtted
that the directions given by the Tribunal were fair and just and absolutely
right. He submitted that the Order of the Hi gh Court was correct and this
Court should not interfere.

M. Nageshwar Rao, who appeared for the Appellants in C. A No. 3356 O
1998, supported M. Sharnma in-all his subm ssions. He, however, subnitted
that the H gh Court was wong in setting aside the directions regarding
regul ari sati on of service. He submitted that the concessions which had been
nmade before the H gh Court had not been nmade on behalf of his clients and
his clients could not be held to be bound by such concession. He subnmitted
that in any case the Deposit Collectors should get the pay scales,

al | owance and ot her service conditions of the other enployees of the banks.
He submitted that even though the Deposit Collectors may not have been
absorbed as regul ar enployees of the banks yet they should have been
granted the pay scal es, all owance and their service conditions of the

enpl oyees of the banks, He submitted that nost of these Deposit Collectors
had been working for 20 to 25 years and that there was nothing wong if
they were either absorbed in the banks of given the pay scal es all owances
and ot her service conditions of the other enployees of the banks.

We have considered the rival submissions. In our view, M. Sharna was right
when he subnitted that on the basis of evidence before it the Tribunal has
given findings of fact that the Deposit Collectors were workmen within the
nmeani ng of Section 2 (develop) of the Industrial Disputes Act. On the

evi dence on record it could not be said that this finding was
unsust ai nabl e. Havi ng been shown the rel evant evidence we are al so of the
opi nion that the Tribunal correctly arrived at a conclusion that these
Deposit Coll ectors were worknen.

Further, as seen from Section 2 (rr) of the industrial D sputes Act, the
conmi ssion received by Deposit Collectors is nothing el se but wage, which

i s dependent on the productivity. This comm ssion is paid for [promoting the
busi ness of the various banks.

We al so cannot accept the subnission that the banks have no control over
the Deposit Collectors. Undoubtedly, the Deposit Collectors are free to
regul ate their own hours of work, but that is because of the nature of the
work itself. It would be inpossible to fix working hours for such Deposit
Col | ectors because they have to go to various depositors. This would have
to be done at the conveni ence of the depositors and at such tines as
required by the depositors. If this is so, then no tinme can be fixed for
such work. However, there is control inasmuch as the Deposit Collectors
have to being the collections and deposit the: sane in the banks by the
very next day. They have to then fill in various forns, accounts, registers
and pass books. They al so have to do such other clerical work as the bank
may direct. They are, therefore, accountable to the bank and under the
control of the bank.

We al so see no force in the contention that Section 10 of the Banking
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Regul ati ons Act prevents enpl oynent of persons on conm ssion basis. The
proviso to Section 10 nakes it clear that conm ssion can be paid to persons
who are not in regular enploynent Undoubtedly the Deposit Collectors are
not regul ar enpl oyees of the Bank, But they neverthel ess are workers wthin
the meaning of the termas defined in the industrial Disputes Act. There is
clearly a rel ationship of master and servant between the Deposit Collectors
and the concerned Bank.

M. Nageshwar Rao is right in his submission that the concession was not

bi nding on his clients. However, what has been conceded has been correctly
conceded. No question arose of directing absorption of the Deposit

Col l ectors as regul ar workmen, No such demand had been nmade and, therefore,
there coul d have been no such direction. Such direction were beyond the

ref erence. Even otherw se, the question of absorption would be fully
covered by an authority of this Court in the case of Union of India & ors.
v. KV. Baby & Anr., reported.in (1999) 1 LLJ 1290. In this case it has
been hel d that persons who are engaged on the basis of individual contracts
to work on conmission basis cannot be equated with regul ar enpl oyees doi ng
simlar work. 1t has been held that the node of selection and

qual i fications are not conparable with those of the enpl oyees, even though
the enpl oyees may be doing simlar works. In the present case, not only
care the nodes of selection and qualifications not conparable, but even the
work is not comparable. The work which the Deposit Collectors do is
conpletely different fromthe work which the regul ar enpl oyees do. There
was thus no question of absorption and there was al so no question of the
Deposit Coll ectors being paid the sane pay scal es, all owances and tower
service conditions of the regular enployees of "the banks.

W al so see no substance in the contention that these Schenes are un-
remunerative. The Banks have introduced these Schemes because they want to
encourage the common nman to nake smal | and regular deposits. As a result of
such Schenes, the nunber of depositors have becone nuch | arger. W have no
doubt that such Schemes are continued because the Banks find them
renmunerative. The Banks have | arge collections through such Schenes.

For the reasons set out herei nabove, we see no substance in any of these
Appeal s. All the Appeals accordingly stand di sm ssed. There will however,
be no Order and to costs.




