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ACT:

Crimnal Procedure Code (Act V of 1898), s. 476B-Wet her
appeal competent to. the Supreme Court from an. order of
Division Bench of High Court directing the filing of a
conplaint for perjury.

HEADNOTE:

Held that an appeal is conpetent to the Supreme Court
under s. 476B of the Code of Crininal Procedure” from an
order of a Division Bench of a High Court directing the
filing of a conplaint for perjury.

Al so held that the sinultaneous prosecution of civil and
crimnal proceedings regarding the same matter is likely to
enbarrass the accused and so ordinarily, and in the _absence
of special circunstances, the crimnal proceedings shoul d be
gi ven precedence and the civil proceedings should be stayed
pendi ng the term nation of the crininal

JUDGVMVENT:
CRM NAL APPELLATE JURI SDI CTI ON: Case No. 281 of 1951

Appeal under article 132 of the Constitution of India from
the Judgment and Order dated the 1st August, 1951, of the
Hi gh Court of Judicature at Madras in Crimnal M scell aneous
Petitions Nos. 1261 and 1263 of 1951

K. Rajah Ilyer (R Ganapathy lyer and M S. K
Ai yangar, with hin) for the appellant/petitioners,
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H J. Umigar and S., Subramani am for respondent No. 2.
1954. March 18. The Judgnent of the Court was
del i vered by
BOSE J.-The question in this case is whether an appea
lies to this court under section 476B of the Crimna
Procedure Code from an order of a Division Bench of a Hi gh
Court directing the filing of a conplaint for perjury.
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Two persons, Govindan and Danodaran, filed petitions under
section 491 of the Criminal Procedure Code for release
claimng that they had been illegally detained by two Sub-
I nspectors of Police who are the appellants before us.
CGovi ndan said he was bei ng detai ned by one Sub-Inspector and
Danodaran said he was being detained by the other. Both the
Sub Inspectors said that the petitioners were not in their

cust ody. The first Sub-Inspector, who was concerned wth
Govi ndan, said that Govindan had never been arrested by him
and had not been in his custody at. any tinme. The ot her

deni ed that Danpbdaran was in his custody. He admitted that
he had arrested himat one tinme but said that he had been
rel eased | ong before the petition. Each swore an affidavit
in support of his return.’ In viewof this conflict between
the two_  sets of statenents the H gh Court directed the
Di strict Judge to nmake an enquiry.

Consi derabl e evidence was recorded and docunents were
filed hand the District Judge reported that in his opinion
the statements made by the two Sub-Inspectors were correct.
The Hi gh Court disagreed and, after an el abor at e
exam nation of the evidence, reached the conclusion that the
petitioners were telling the truth and not the Sub-
I nspectors. The petitioners were however regularly arrested
after their petitions and before the Hi gh Court’s order; one
was released on bail and the other was remanded to | ai
custody by an order of a Magistrate. Accordingly their
petitions becane infructuous and were dism ssed.

After this, the petitioners applied to the H gh Court under
section 476 of the Crim nal Procedure Code and
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asked that the Sub-InsPectors be prosecuted for perjury
under section 193, |ndian Penal Code. The applications were
granted and the Deputy Registrar of the H gh Court was
directed to make the necessary conpl aints.

The Sub- I nspeetors thereupon asked for |eave to appeal to

this court. Leave was refused on the ground that no appea
lies, but leave was granted under article 132 as an
i nterpretation of articles 134 (1) and 372 of the
Constitution was involved. The Sub Inspectors have appeal ed
here against that order as also against the order under
section 476. In addition, as an added precaution, they have
filed a petition for special |eave to appeal under article
136 (1).
The first question we have to decide is whether there is a
right. of appeal. That turns on the true neani ng of -section
476B of the Crininal Procedure Code read with section 195
(3). The relevant portion of the former reads thus : -

"Any person against whoma conplaint has (been made"
[under section 476] "may appeal to the court to which /such
fornmer court is subordinate within the neaning of ~section

195 (3)...... "
The latter section reads-
"For the purpose of this section, a court shall be
deenmred to be subordinate to the court to which appeals
ordinarily |lie fromthe appeal abl e decrees or sentences  of

such former court........
The rest of the section does not concern us.

Two things are evident. First, that a right of appea
has been expressly conferred by section 476B provided there
is a higher forumto which an appeal can be nade; and second
t hat the appellate forum has been designated in an

artificial way. The appeal lies to the court to which the
former court is subordinate within the meaning of section
195 (3). But "sub. ordinate" does not bear its ordinary

meaning. It is used as a termof art and has been given a
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special neaning by reason of the definition in section 195
(3): a fiction has been inposed by the use of the word

"deened"., W have accordingly next to exam ne the content
of the fiction.
1147

The section says that the court naking the order under
section 476 shall be deened to be subordinate to the court
(a) to which appeals ordinarily lie
(b) fromthe appel abl e decrees or sentences of such forner
court.
Now the fornmer court in this case is a Division Bench of the
Hi gh Court. The only court to which an appeal ordinarily
lies fromthe appeal abl e decrees and sentences of a Division
Bench of a High Court is this court. Therefore, a Division
Bench of a High court is a court "subordinate" to this court
wi thin the neani ng of section 195 (3); accordingly an appea
lies to this court froman order of a Division Bench under
section 476. .

It was contended that there is no ordinary right of appea
to this court ~and that such rights as there are those

expressly - conferred by the Constitution in a very linted
and circunscribed set of circunstances, therefore, such
appeals as lie to this court cannot be said to lie

"ordinarily".

We do not agree. Such an argunent concentrates attention
on the word "ordinarily" and ignored the words "appeal abl e
decrees or sentences". Before we can apply the definition
we have first to see whether there isa class of decrees or
sentences in the court under consideration which are;at al

open to appeal. |If there are not, the matter-. ends and
there is no right of appeal under section 476.B. If there
are, then we have to see to which court those appeals will
"ordinarily" lie. It is evident that the only court to
which the appeal able decrees and sentences of a Division
Bench of a High Court can lie is the Supreme Court. There
is no other court to which an appeal can be made. It

follows that is the ordinary course in the case of al
appeal abl e decrees and sentences and that consequently this
is the court to which such appeals will ordinarily lie.

As there is a right of appeal we have next to consider
the matter on its nmerits and there the only relevant
consideration is whether "it is expedient-in the interests
of justice" that an enquiry should be
1148
nmade and a, conplaint filed. That involves a carefu
bal anci ng of many factors.

The High Court has scrutinised the. evidence mnutely and
has di scl osed anple material on which a judicial mnd could
reasonably reach the conclusion that there is mtter / here
which requires investigation in a crimnal court and that it
is expedient in the interests of justice to have it -enquired
i nto. W have not exani ned the evidence for ourselves and
we express no opinion on the nerits of the respective cases
but after a careful reading of the judgment, of the High
Court and the report of the District Judge we can find no
reason for interfering with the High Court’s discretion on
that score. W do not intend to say nore than this about
the nerits as we are anxi ous not to prejudge or prejudice
the case of either side. The |earned Judges of the High
Court have also very -rightly observed in their order wunder
section 476 that they were not expressing any opinion on the
guilt or innocence of the appellants.

W were informed at the hearing that two further sets of
proceedi ngs arising out of the sane facts are now, pending
agai nst the appellants. One is two civil suits for damages
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for wrongful confinenment. The other,is two crimna
prosecutions under section 344, Indian Penal Code, for
wrongful confinenment, one agai nst each Sub-Inspector. It
was said that the sinultaneous prosecution of these,

matters wll enbarrass the accused. But after the hearing

of the appeal we received information that the two crimna
prosecutions have been closed with liberty to file fresh
conplaints when the papers are ready, as the Hi gh Court
records were not available on the application of the accused
As these prosecutions are not pending at the nonent, the
obj ection regardi ng them does not arise but we can see that
the si mul taneous prosecution of the present crimna
proceedi ngs out of which this appeal arises and the civi
suits wll enbarrass the accused. W have therefore to
det ermi ne whi ch shoul d be stayed.

As between the civil and the crim nal proceedings we are
of the opinion that the crimnal matters should
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be given precedence. There is sone difference of opinion in
the Hi gh Courts of India onthis point. No hard and fast
rule ban. be laid down but we do not consider that the
possibility of conflicting decisions in the civil and
crimnal courts is a relevant consideration. The |aw
envi sages such an- eventuality when it " expressly refrains
from maki ng the deci sion of one court binding on the other
or even relevant, except for certain |limted purposes, such
as sentence or damages. The only relevant consideration
here is the likelihood of enbarrassment.

Anot her factor which weighs with ' us is that a civil suit
often drags on for .years and it is wundesirable that a
crimnal prosecution should wait till everybody concerned

has forgotten all about the crime. The public ‘interests
denmand that crinminal justice should be swi ft and sure; that
the gquilty should be punished while the events are ' stil

fresh in the public mnd and that the innocent should be
absolved as early as is consistent with a fair and inpartia

trial. Another reason is that it is wundesirable to |et
things glide till nmenories have grown too dim to trust.
Thi s, however, is not a hard and fast rule. Speci a

consi derations obtaining in any particular case m ght make
some ot her course nore expedient and just. For exanple, the
civil case or the other crimnal proceeding nmay be so hear
its end as to make it inexpedient to stay it in order to
gi ve precedence to a prosecution order of under section 476.

But in this case we are of the viewthat the civil “suits
shoul d be stayed till the crinminal proceedings have
finished.

The result is that the appeal fails and is dism ssed but
with no order about costs. GCivil Suits Nos. 311 of 1951 to
314 of 1951, in the Court of the Subordinate Judge,
Coi nbatore, wll be stayed till the <conclusion of the
prosecution under section 193, |ndian Penal Code. As the
plaintiffs there are parties here, there is no difficulty
about maki ng such an order.

The petition for special |eave is dismssed.
Appeal dism ssed
Petition for special |eave disnssed,
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