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Cl VIL APPEAL NO. 1320 OF 2008

(Arising out of SLP (C) No. 21914 OF 2004)

P. Sat hasi vam J.

1) Leave granted.

2) Thi s appeal i's directed agai nst the order dated
12.07.2004 in Wit Appeal No. 795 of 2002 of ‘the H gh Court
of Karnataka at Bangal ore di sm ssing the appeal of the
appel  ant confirm ng the order dated 07.12.2001 in Wit
Petition No. 809 of 2000 of the learned single Judge.

3) Brief facts:

The land in question bearing Survey No. 72 of

Bormmanahal 1i Vil l age, Begur Hobli, Bangal ore South Tal uk
was allotted to the grand-father of the appellant, namely,
Mot appa, who bel ongs to the Bhovi (Community under the
Mysore Land Grant Rules. The total extent of nortgaged
land was 2 acres 29 guntas. Later in 1956, Mtappa
nortgaged 1 acre of the said | and to one Minichennama.
Subsequently in 1959, he nortgaged another portion of the
land in favour of one Ramachandra Reddy, who was the

father of respondent Nos. 4 & 5 herein by raising a |loan of
Rs. 1000/- to discharge his previous nortgage anount.

4) After the deni se of Mdtappa and Ranachandra
Reddy, B. K Miuniraju, the appellant herein and one M

Copal paid the nortgaged amount of Rs.1000/- to

respondent Nos. 4 & 5 and requested themto di scharge the
nortgage. Respondent Nos. 4 & 5 refused to discharge the
nortgage on the ground that it was not a nortgage deed but
an absolute sale deed. On coming into force of The

Kar nat aka Schedul ed Castes and Schedul ed Tri bes
(Prohibition of Transfer of Certain Lands) Act, 1978
(hereinafter referred to as "the Act"), in the year 1981, the
appel l ant herein along with M Gopal, who died during the
pendency of wit appeal, and also a | egal heir of deceased
Mot appa filed an application before the Assistant
Commi ssi oner for cancellation of the sale deed and
restoration of the |Iand under the provisions of the said Act.
The Assi stant Commi ssioner dropped the proceedi ngs on

the ground that the alienation is after the expiry period of
ten years of non-alienation clause and hence the sale
transaction is not in violation of the condition governing
grant and, therefore, it does not attract the provisions of
Section 4(1) of the Act. Against the said order, the appell ant
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preferred an appeal before the Deputy Comm ssioner which

was al so dismissed. Thereafter, the appellant approached
the High Court by filing Wit Petition No. 11821 of 1987 and
the High Court allowed the said petition and rermanded the
matter to the Assistant Conmi ssioner for fresh di sposal

The High Court, in its order, directed the Assistant

Conmi ssioner to exam ne the original Saguvali chit besides
the original records relating to grant proceedings to the | and
in question and then deci de whether or not the provisions of
the Act are attracted to the facts of the case and whet her
the prohibition or alienation has been violated by the
grantee. Based on the said direction of the H gh Court, the
Assi stant Conmm ssi oner heard the matter afresh. Finally,
the Assistant Conmi ssioner dismssed the matter hol di ng

that the land in question is not a "granted | and" but was
purchased by Mt appa in public auction and hence, the Act

is not applicable. It was al so held that the auction

pur chaser ~does not conme under the Rules relating to the
grant and there is no violation of the conditions of the
grant. Questioning the said order of the Assistant
Comm ssi oner, the appell ant” herein preferred an appea

bef ore the Deputy Conmi ssi oner who al so di sm ssed the

appeal holding that the |land granted at an upset price is
alienated after a period of ten years of non-alienation
condition period, that the land granted at an upset price,
did not attract the provisions of Section 4(1) of the Act. The
Deputy Comm ssioner also held that the Saguvali chit

issued in Form No.1 indicates that the land was allotted to
Mot appa in public auction at an upset price of Rs.408.12.

5) Aggrieved by the aforesaid order of the Deputy
Conmi ssi oner, the appellant filed Wit Petition No. 809 of
2000 before the Hi gh Court. The nain grievance of ‘the
appel | ant before the | earned single Judge was that the |and
was granted under the Mysore Land Revenue Rul es and not

a land sold at public auction. It was contended that

i nsofaras the "granted | ands" are concerned, there was a
total prohibition fromalienating the |and as per the Rules
that were prevailing at the tinme of grant in question
However, the | earned single Judge dism ssed the wit
petition and the wit appeal filed by the appellant herein
was al so di smissed by the Division Bench which is

i mpugned in this appeal

6) Heard M. Altaf Ahned, |earned senior counse
appearing for the appellant and M. S.N. Bhat, |earned
counsel appearing for respondent Nos. 4 & 5 and M. Am't
Kumar Chaw a, |earned counsel appearing for respondent

Nos. 1-3.

7) M. Altaf Ahmed, |earned senior counsel appearing
for the appellant, by taking us through the provisions of the
Kar nat aka Schedul ed Castes and Schedul ed Tri bes

(Prohibition of Transfer of Certain Lands) Act, 1978 as wel |
as the Rul es under the Mysore Land Revenue Code,

contended that the authorities as well as the H gh Court
committed an error in rejecting the claimof the appel lant
inasmuch as it contraverts the said Act and the Rules. He
further subnmitted that in view of the earlier order of the
Hi gh Court directing the Assistant Conmi ssioner to verify
the original record and arrive a fresh conclusion, the
contrary decision by the said officer is liable to be interfered
with. On the other hand, M. S. N Bhat, |earned counse
appearing for the contesting respondents 4 & 5, subnmitted
that in view of the specific factual finding by both the
authorities nanely, that Mtappa purchased the land in
guestion by offering "price" in a public auction and it was
not a "granted | and", and the same was duly considered and
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affirmed by the High Court, there is no valid ground for
interference.

8) We have perused all the relevant materials,
Annexures and considered the rival contentions. The only
guestion to be considered in this appeal is whether the |and
in question was "granted | and" or "purchased for a price" by
Mot appa? |If it is found that the subject matter of a | and

was not a "granted land", it does not attract the vice of
Section 4 of the Act.
9) The Statenent of Objects and Reasons of the

Kar nat aka Schedul ed Castes and Schedul ed Tri bes
(Prohibition of Transfer of Certain Lands) Act, 1978 shows
that the non-alienation clause contained in the existing
Land Grant Rul es and the provisions for cancellation of
grants where the land is alienated in contravention of the
above sai d provision are found not sufficient to help the
Schedul ed Castes and Schedul ed Tri bes grant ees whose

i gnorance and poverty have been exploited by persons

bel ongi ng 'to the affluent and powerful sections to obtain
sal es or nortgages either for a nominal consideration or for
no consi deration at all and they have becone the victins of

circunstances. To fulfill the purposes of the grant, the |and
even if it has been alienated, should be restored to the
original grantee or his heirs. It is clear that in order to

provide for the prohibition of transfer of certain |ands
granted by Governnent’ to persons bel onging to the

Schedul ed Castes and Schedul ed Tribesin the State of

Kar nat aka, the above said Act was enacted. In order to

i mpl ement the provisions of the Act, the Rules were franed.
Among the provisions, we are concerned with Section 4

whi ch prohibits transfer of "granted |and". 1t makes it clear
that notwi thstandi ng anything in any | aw, agreenent,

contract on instrument, any transfer of granted | and made
either before or after the commencenent of the Act, in
contravention of the ternms of the grant of such land or the

| aw providing for such grant, or sub-section (2) shall be nul
and void and no right, title or interest in such | and shall be
conveyed or be deenmed ever to have conveyed by such

transfer. Sub-section (2) makes it clear that no person
shal |, after the commencenent of the Act, transfer or

acquire by transfer any granted | and wthout the previous
perm ssion of the Governnent. As per sub-section (3), the
provi si ons of sub-sections (1) and (2) also apply to the sale
of any land in execution of a decree or order of a Cvil Court
or of any award or order of any other authority.

10) Anong the Rules, Rule 43 is relevant which speaks
about the grant of occupancies. Sub-rule(1l) of Rule 43
mandates that all the lands shall ordinarily be sold by
public auction. Sub-rule (5) mandates Grant of

occupanci es to nenbers of depressed classes. Sub-Rule (8)
makes it clear that lands granted free or at upset “price shal
not be alienated but may be accepted as security for | oans.
The note appended to the above provisions makes it clear

that depressed classes occurring in these rules will have to
be constructed as equivalent to the words "Schedul ed Caste
and Schedul ed Tribes" occurring in the Constitution of

I ndi a.

11) Fromthe materials, now we have to see whether the

| and purchased by Mdtappa was a "granted | and" as

cl ained by the appellant herein and one M Gopal or

purchased by public auction for a price as clained by
contesting respondents 4 &5 herein? In order to

under stand whether the land in question was a "granted

l and" or "land purchased for a price at a public auction", it
is incunbent on the part of the authorities to look into the
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rel evant records and decide the same. In view of the
controversy in question, we verified the docunment and the
orders passed by the Assistant and the Deputy

Commi ssioner and the factual findings recorded by them It
reveals that the land in question was granted in 1948 and
the Certificate of Gant/Saguvali Chit which was filed as
Annexure R-1 before the H gh Court (Annexure P-3 before

us) shows that the same was sold in public auction for a
price. 1In other words, the |and was purchased by Mot appa
at a public auction and it was not a "granted |land" wthin
the meaning of Rule 43(8) of the Rules. It was contended
that the finding recorded by both the authorities is
essentially a factual finding based on the relevant materials
and the sanme cannot be interfered with by the wit court.

12) The docunent in- question which is filed as
Annexure P-3, has been styled or titled as "Certificate of
Grant". In order to know the real nature of the docunent,

one has'to look into the recitals of the document and not

the title of the docunent. The intention is to be gathered
fromthe recitals in the deed, the conduct of the parties and
the evidence on record. It is settled |aw that the question of
construction of a docunent isto be decided by finding out
the intention of the executant, firstly, froma conprehensive
readi ng of the terns of the document itself, and then, by

| ooking into to the extent permssible \026 the prevailing

ci rcunst ances whi ch persuaded the aut hor of the docunent

to execute it. Wth a viewto ascertain the nature of a
transaction, the docunent has to be read as a whole. A
sentence or termused nay not be deterninative of the rea
nature of transaction. Reference in this regard can be made
to the follow ng cases i.e. Vidhyadhar vs. Mani krao & Anr.
(1999) 3 SCC 573, Subbegowda (Dead) by LR vs.

Thi mmegowda (Dead) by LRs., (2004) 9 SCC 734 and

Bi shwanat h Prasad Singh vs. Rajendra Prasad & Anr.,

(2006) 4 SCC 432.

13) The above principles make it clear that we have to
see ternms and conditions and recitals in the docurment and

not the title alone. Though the docunent, according to the
appel lant, "Certificate of Grant", perusal of the clauses
therein, clearly shows that the | and was sol d on 04.03.1948
in a public auction and Mt appa purchased the sanme for a
price of Rs.408.12. 1In addition to the recitals, the "darkhast
regi ster extract" produced as Annexure "C' before the Hi gh
Court also shows that the land in question was sold for a

"price". Forml also indicates that the land in-question was
purchased and what was paid by the purchaser under the
sai d docunent was the purchase price. |In the light of the

princi pl es menti oned above and the terms and conditions in
the recital clearly show that the | and was purchased by

Mot appa in a public auction for a price. Merely because the
docunent has been styled or titled as "Certificate of Gant",
it cannot be construed that the |land was a "granted | .and"
attracting the provisions of the Act and the Rules. The
Assi stant and the Deputy Conmi ssioner, the authorized
authorities under the Act and Rules, on verification of the
contents of the docunent coupled with Revenue extract
rightly concluded that the |and was purchased by Mt appa

in a public auction for a price even in the year 1948.

14) Now | et us consider the jurisdiction of the Hi gh
Court for interference in a factual decision arrived at by the
authorities. It is relevant to point out that the appell ant

and M. Copal filed Wit Petition No. 809 of 2000 before the
H gh Court praying to quash the orders dated 11.03.1999

and 20.09. 1999 issued by the Assistant and Deputy
Conmi ssi oner \ 026 respondent Nos. 2 and 3 herein, by
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i ssuance of Certiorari. It is settled lawthat a wit of
Certiorari can only be issued in exercise of extraordi nary
jurisdiction which is different fromappellate jurisdiction

The wit jurisdiction extends only to cases where orders are
passed by inferior courts or tribunals or authorities in

excess of their jurisdiction or as a result of their refusal to

exercise jurisdiction vested in themor they act illegally or
i mproperly in the exercise of their jurisdiction causing grave
m s-carriage of justice. In regard to a finding of fact

recorded by an inferior tribunal or authority, a wit of
Certiorari can be issued only if in recording such a finding,
the tribunal/authority has acted on evidence which is

| egal |y inadm ssible, or has refused to admt an admi ssible
evidence, or if the finding is not supported by any evidence

at all, because in such cases the error anmounts to an error
of law. It is needless tonention that a pure error of fact,
however grave, cannot be corrected by a wit. It is useful to

refer the decision of this Court in Surya Dev Rai vs. Ram
Chander Rai and Others, (2003) 6 SCC 675 wherein, in

para 38, ‘hel'd as under

"\ 005\ 005(3) Certiorari, under Article 226 of the
Constitution, is issued for correcting gross errors of
jurisdiction i.e. when a subordinate court is found to

have acted (i) wi thout jurisdiction \026 by assum ng
jurisdiction where 'there exists none, or (ii) in excess of

its jurisdiction \026 by overstepping or crossing the linmts
of jurisdiction, or (iii) acting in flagrant disregard of

law or the rules of procedure or acting in violation of
principles of natural justice where there is no

procedure specified, and thereby occasioning failure of
justice."

15) It is clear that whether it is a wit of Certiorari or the
exerci se of supervisory jurisdiction, none-is available to
correct mere errors of fact or of law unl'ess the foll ow ng
requi renents are satisfied: (i) the error is manifest and
apparent on the face of the proceedings such as when it is
based on clear ignorance or utter (disregard of the provisions
of law, and (ii) a grave injustice or gross failure of justice
has occasioned thereby. It is also clear that the Hi gh Court
in exercise of certiorari or supervisory jurisdiction will not
convert itself into a court of appeal and indulge-in
reappreci ati on or eval uation of evidence or correct errors in
drawi ng i nferences or correct errors of nmere formal or
technical character. As observed in Surya Dev Rai vs.

Ram Chander Rai (supra), the exercise of jurisdiction

under article 226 or 227 of the Constitution cannot be tied
down in a straight jacket forrmula or rigid rules. ~ To put it

cl ear though the power is there but the exercise is

di scretionary which will be governed solely by the dictates of
judicial conscience enriched by judicial experience and
practical w sdom of the judge.

16) In the light of the above principles, |et us consider
whet her the High Court committed any error in dismssing

the wit petition. W have already referred to the recitals in
the docunent produced before the Hi gh Court which

though titled as certificate of grant/Saguvali chit, various
terms and conditions nake it clear that the |and was

purchased by Motappa in a public auction on paynent of a

price for Rs.408.12. |In addition, the two authorities as well
as the H gh Court adverted to the revenue extract and
concluded that it was not a "granted |land" and it was
purchased in a public auction on paynent of a price. |In the
light of the factual conclusion, we are satisfied that the High
Court has rightly refused to quash the orders of the said
authorities and dismssed the wit petition. |If the factua
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finding that the subject-matter of the |land was a "granted
 and" undoubtedly it attracts bar under Section 4 of the Act
and follow the conditions as stated in Rule 43 (1) (5) and (8).
17) In the light of the above concl usion, though M.

Al taf Ahned, |earned senior counsel heavily relied on the
deci sions of this Court, nanmely, Manchegowda and O hers

vs. State of Karnataka and Others, (1984) 3 SCC 301,

Si ddegowda vs. Assistant Commi ssioner and Ot hers,

(2003) 10 sSCC 675, Guntaiah and Others vs. Hanmbanma

and OGthers, (2005) 6 SCC 228 and T. Mohd. Haneef vs.

Dy. Comm ssioner and Ot hers, (2004) 13 SCC 90, in our

opinion, it would be of no help to the stand taken by him
Hence, we refrain fromelaborating the ratio | aid down

t her ei n.

18) In the result, thereis no nerit in the appeal and the
sane is disnmissed. However, in the facts and

ci rcunst ances of the case, there is no order as to costs.




