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Foreign Awards (Recognition-and Enforcenent) ~Act XLV of
1961, s. 3--"Subm ssion nmade in pursuance of an agreenent",
meani ng of Act passed to inplenent international convention-
Interpretation of Stal utes--Were llanguage is clear Act nust
be construed according to their nmeaning even if | against
obj ect of convention-Injunction-Jdurisdiction of I ndi an
Courts to grant injunction restraining a party in NMscow
fromProceeding with arbitration in Mdscow Arbitration Act,
1940, s. 35, applicability of.

HEADNOTE:

By article 2 of the New York Convention on the Recognition
and Enforcenent of Foreign Arbitral Awards; 1958, to which
India was a party, each contracting State, agreed to
recogni se an agreement in witing under which the parties
thereto wundertook to submit to arbitration dispute between
them and the Court of a contracting State when seized of an
action in a matter in respect of which parties have nade an
agreenment "shall at the request of one of the parties refer
the parties to arbitration". To inplenment this Convention
Parliament enacted the Foreign Awards (Recognition and
Enf orcenent) Act XLV of 1961 Section 3 of the Act provides,
inter alia, that "if any party to a subm ssion nmade, in
pursuance of an agreenent" commences any |egal proceedi ngs
in any Court any other party to the submission nmay at any
time after appearance and before filing a witten statenent
or taking any other step in the proceedings apply to the
Court to stay the proceedings and the Court, unl ess
satisfied that the agreenent is null and void, inoperative
or incapable of being perforned. shall nmmke an order staying
t he proceedi ngs.

In respect of a contract entered into by the respondent, an
Indian Firm with the appellant, a Russian firm the
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respondent instituted a suit in the WMdras H gh Court
all eging breach of contract. Thereafter the Russian firm
instituted proceedings in ternms of the arbitral clause in
the contract before the Foreign Trade Arbitrati on Comi ssion
of the U S.S R Chanber of Commerce, Mscow. The Russi an
firm also entered appearance, under protest, before the
Madras Hi gh Court and on the sane date filed an application
under section 3 of the Act for stay of the suit. The Indian
firm filed an application for an interim injunction
restraining the Russian firmfromtaking -any further part
in the arbitration proceedings at Moscow. The H gh Court
di sm ssed the application filed by the Russian firmfor stay
of the suit and granted the interiminjunction sought by the
Indian firm In appeal to this Court, the Indian firm
contended that s. 3 of the: Act could be invoked by the
Russian firm only if it had  inplenented the arbitration
agr eenent by actually submtting t he, di spute f or
arbitration prior tothe institution of the suit. On the
questions (i) whether the words "a submssion nmde in
pursuance of an agreenent” ill section 3 of the Act neant an
act ual or conpl eted reference wmade pursuant to an
arbitration agreenent or they neant an arbitrati on agreenent
that has cone intoexistence as a result of comercia

contract and (ii) whether the courts in India could grant an
injunction restraining a party in Mscow. from proceeding
with the conduct of arbitration before a tribunal there,

54

HELD : (Per Shah and G over, JJ.)

The word "submission" in section 3 nmeans  an act ua

subm ssi on made in pursuance of an arbitration agreenment or
arbitral clause to which the Convention setforth in the
Schedul e to the Act applies. |If subm ssion nmeans "agreenent
to refer” or an arbitral clause in a comercial contract it
makes the entire set of words unintelligible and conpletely
anbi guous. It is difficult to conprehend in that case, why
the | egislature should have used the words which follow the
term "submission", nanely "nmade in pursuance of an
agreenment". If by "agreenent™ is neant a conmer ci a

contract the words "made in pursuance of" convey no /sense.

The difficulties disappear if the word subm ssion, is given
the nmeani ng of an actual submi ssion of a particular dispute
to the authority of an arbitrator. There is no rule.” of
i nterpretation by which rank anbiguity can be first
introduced by giving certain expressions a particul ar
neaning and then an attenpt can be nmade to energe out of
semantic confusion and obscurity by having resort ~to the
presuned intention of the legislature to give effect to
international obligations. 1In this country, as is the  case
in England, a treaty or international protocol or convention
does not becone operative by its own force unless donestic
| egi sl ati on has been introduced to attain a specific result.

Once Parliament has legislated the court nust first ook at
the legislation and construe the | anguage enployed in it.

If statutory enactnents are clear in meaning they nust  be
construed according.to their neaning even though they -are
contrary to the comity of nations or international |aw A
clear deviation fromthe rigid and strict rule that the
courts nust stay a suit whenever an international commrercia

arbitration, as contenplated by the protocol and t he
Conventions, was to take place, is to be found in Section 3.

It is of a nature whichis comon, to all provisions
relating to stay in English and Indian arbitration |aws, the
provision being that the application to the Court for stay
of the suit nust be nade by a party before tiling a witten
statement or taking any other step in the proceedings. | f
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the conditionis not fulfilled no stay can be granted. [65
G 66 H 68 D
Owmers of Cargo on Board the Merak v. The Merak (Owners),
(1965) 2 WL.R 250, Unipat AG v. Dowty Hydraulic Units,
(1967) R P.C. 401, Barras v. Aberdeen Steam Trawing &
Fishing Co., L.t.d., [1933] A C. 402 and W Wod & Son Ltd.
v., Bengal Corporation, A l.R 1959 Cal. 8, referred to.
(Per Ramaswami , J. dissenting.) The expression "subm ssion
made in pursuance of an agreement" in section 3 has to be
construed in its historical setting. The word "subnission"
must be interpreted to nean tile arbitral clause itself and
the word "agreement” as the commercial or the business
agreenment which includes or enbodies that clause. In other
words the word "subm ssion" in the opening words of the
section neans an agreement to refer to arbitration and the
words "the agreenent to which the convention setforth in the
schedul e applies”" means the business agreement or contract
containing the arbitral clause. It follows therefore that
if there is an arbitral clause whether this is followed by
actual reference to arbitration or not, the very existence
of this clausein the commerci al agreenent woul d render the
stay of the suit nandatory under section 3. This view is
considered with the rule of construction that as far as
practicabl e municipal |law nust be interpreted by the courts
in conformty with international obligations which the |aw
my seek to effectuate., It is well settled that if the
| anguage of a section is anbiguous or is capable of nore
than one meaning the protocol itself beconmes relevant, for,
there is a prima facie presunption that Parliament does not
intend to act in breach of international |awi ncluding

55
specific treaty obligations. Article, 2 of the convention
i mposes a duty on the court of a contracting state when
sei zed of such an action to refer the parties to
arbitration. Section 3 nust therefore be read in consonance
with this international obligation. ~ The doctrine of litera
intepretation is not always the best nmethod for ascertaining
t he intention of Parlianent. The better rul e of
interpretation is that a statute should be so construed as
to prevent the mschief and advance the renedy according to
the true intent of the makers of the statute. [79 C G 85 (
Omners of Cargo on Board of the Merak v. The Merak (Owners),
(1965) 2 WK R 250, Unipat A G v. Dowy Hydraulic “Units,
(1967) R P.C. 401, Barras v. Aberdeen Steam Trawing &
Fishing Co. Ltd., [1933]. A C 402, W Wod & Son Ltd., wv.
Bengal Corporation, A l.R 1959 Cal. 8, Shiva Jute Balling
Limted v. Hndley & Conpany Limted, [1960] 1 S:C.R 569,
Sal onon v. Commi ssioners of Customs and Excise,. [1966] 3
A EER 871, Ellerman Lines Ltd. v. Miurray [1930]. Al ER
503, Owners of Cargo on Board The Mark v. The Merak,  (1965)
2 WL.R 250, Radio Publicity Ltd. v. Conpagine Luxem
bour geoi se de Radi odifusion, [1936] 2 AlIl E.R 721, In Ex P.
Canpbel I, 1870 L.R 5 Ch. 706, Wbb v. Qutrim [1907] = A C
81, P Enden v. Pedder, [1904] 1 CL.R 91, Barras V.
Aberdeen Steam Trawing Co., [1933] A C 402, Bajrang
Electric Steel Co. v. Commissioners for Port of Calcutta,
Al.R 1957 Cal. 240, W Wod & Sons Ltd. v. Benga
Corporation, A l.R 1959 Cal. 8, K E. Corporation v. De
Traction, A Il.R 1965 Bom 114, R v. Blape, [1849] QB
769, Eastman Photographic Co. v. Comptroller ('if Patents,
[1898] A.C. 571 and Hawki ne v. Cathercole, (1856) 6 DM & G
1
(ii) (Per Shah and Gover, JJ.) The point about the.
Russian firm having no representative in India was not
agitated before the H gh Court and the position taken up in
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the plaint was that the-Russian firm was carrying on
business in the U S.S.R and at Madras. The principle; em
bodied in s. 35 the Arbitration Act, 1940 cannot be

conpl etely ignored while considering the question of
injunction. 1In the present case when the suit is not being
stayed under section 3 of the Act it would be contrary to
the principle underlying s. 35 not to grant an, injunction

restraining the Russian firm from proceeding with the
Arbitration at Mscow. The principle essentially is that
the arbitrator should not proceed with the arbitration side
by side inrivalry or in conpetition as if it were a civi
court. [69 H, 70 H

(Per Ramaswam J dissenting.) Even assuming that 3 of the
Act is not applicable this is not a proper case in which the
H gh Court shoul d have issued an injunction restraining the
appel l ant from proceeding with the arbitration. As a rule
the Court has to exercise dts discretion wth gr eat
circumspection for it is inperative that the right of
access; to the tribunals of a country should not be lightly
interfered with,.” It is not sufficient nerely to show that
two actions -have been started for it is not prima facie
vexatious to comence two actions about the same subject
matter, one here and one abroad. The reason of this
reluctance to exercise the jurisdictionis that owwng to a
possi ble difference between the laws of the two countries,
the stay of one of the actions may deprive "the plaintiff of
sone advantage which he is justified in pursuing. Thus he
may have a personal remedy in one country and a remedy only
agai nst the goods in-another; or a renedy against land in

one State but no such remedy in another., The rule,
therefore is that a plea of lis alibi pendens wll not
succeed and the court will not order a stay of proceedings
unl ess the defendant proves vexation'in point of fact. He
must show that the continued prosecutionof both actions is
oppressive or enbarrassing, an onus which he will :find it
difficult to discharge if the

56

plaintiff can indicate sone nmaterial advantage that is
likely to result fromeach separate action. Each  case,

therefore depends wupon the setting of its own facts and
ci rcunst ances. [86 H]
Mettenry v, Lewis, 22 Ch.D. 401, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1208 and
1209 of 1969.

Appeal s by special |eave fromthe judgnent and order ~ dated
Decenmber 16, 1968 of the Madras Hi gh Court in O S. Appeals
Nos. 25 and 28 of 1968 and Appeal s by special |eave fromthe
judgrment and order dated April 12, 1968 of the Madras High
Court in Applications Nos. 105 and 106 of 1968 in C. S.. No.
Il 8 of 1967.

S. Mohan Kumaranangalam M K Ramanurthi, S. M A
Mohd., Ms. Shamal a Pappu, J. Ramanurthv, Vineet Kunmar and
C R Somasekharan, for the appellant.

V. P. Raman, S. N Srivastava, B. Datta, D. N Mshra and
J. B. Dadachanji, for respondent No. 1.

Raneshwar Nat h and Mahi nder Narain, for respondent No. 2.
The Judgnent of J. C SHAH and A N GROVER, JJ., was
delivered by GROVER, J. RAMASWAM, J., gave a dissenting
pi ni on,

Grover, J. These connected appeal s which involve points of
i mportance and interest in i nternational conmer ci a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 30

arbitration arise out of a suit instituted on the origina
side of the H gh Court of Judicature at Madras by Ms.
Tarapore & Co. against. Ms. V. O Tractoroexport, Mscow.
Initially the claim was for a per manent i njunction
restraining the Russian firmfromrealizing the proceeds of
a Letter of Credit opened on June 9, 1965 with the Bank of
India Ltd., Madras, which had also been inpleaded as a
def endant . Subsequently by an anendrment of the plaint the
plaintiff has confined relief to recovery of danmages.
The facts chronologically are as follows : A contract was
entered into on February 2, 1965, between the Indian and the
Russian firms for the supply of earth-nmoving machinery for a
val ue of Rs. 66,09, 372.00. The machi nery was required by the
Indian firm for executing the work of excavation of a
feeder- canal as part of the Farakka Barrage Project. On
June 9, 1965. the Indian firmopened a Letter of Credit with
the Bank of India Ltd., for. the entire value of the
machinery  in favour of the Russiian firm The consignments
started arriving at Calcutta in October 1965. On February
22, 1966, the Indian firmwote to the Russian firm saying
that there was sonething wong with the design and wor k-

57
ing of notorised scrapers which had been supplied and which
formed one of the items of machinery covered by the
contract. One June 6, 1966 canme the devaluation of the
I ndi an rupee by 57.48% as a result of -which the anpunt that
becanme payable by the Indian firmto the Russian firm under
the contract increased by Rs. 25 lakhs or so. . On June 20,
1966, the Russian firm demanded an increase in the Letter of
Credit owing to the devaluation. On August 1, 1966, the
Indian firmserved a notice on the Russian firm  containing
the main allegations relating to breech of contract on the
part of the Russian firm The letter was called ‘upon to
renmedy the breaches and pay conpensation. It was made clear
that wuntil this was done the Russian firm would not be
entitled to encash the Letter of Credit for the  bal ance
amount. On August 4, 1966, the Indian firmfiled a/'suit on
the original side of the Madras Hi gh Court and obtained an
ex parte order of injunction in respect of the operation of
the Letter of Credit. On August 14, 1966, the parties
arrived at a settlement at Del hi after mutual discussion.
Pursuant to the agreenent the suit was wthdrawn by the
Indian firm but no am cable settlenment, as contenplated,
took place. The Indian firminstituted a suit (No. C. S
118 of 1967) on the original side of the Madras Hi gh Court
on August 14, 1967. It also filed an application for an
interim injunction in the matter of the operation of the
Letter of Credit. On COctober 26, 1967, another | application
was filed for an interiminjunction against the  encashnment
of the devaluation drafts. On Novenber 4, 1967, the Russian
firminstituted proceedings in terms of the arbitral clause
in the contract before the Foreign Trade Arbitration
Conmi ssion of the U S.S.R Chanber of. Comerce,, Mscow.
On  Novenber 14, 1967, the Russian firm entered appearance
under protest _ before the Madras High Court in the suit
filed by the Indian firm On the sane date the, Russian
firm filed an application under s. 3 of the-Foreign Awards
(Recognition and Enforcenent) Act XLV of 1961, hereinafter
-called the Act. A prayer was made for stay of the suit.
On January 15, 1968, the Indian firmfiled an application
for an interiminjunction restraining the Russian firmfrom
taking any further part in the arbit proceedings at Mscow.
We are not concerned with the branch of the litigation which
cane up to this Court at a prior stage in respect of the
interiminjunctions granted by the single judge with regard
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to the operation of the Letter of Credit, and the subsequent
arrangenent nade for payment as a result of devaluation. It
is sufficient to nention that the appeals brought to this
Court were allowed on Novenber 26, 1968, and the tenporary
injunction granted by the learned single judge relating to
the operation of the Letter of Credit was vacated.

Sup. Cl/70-5

58

The application which had been filed by the Russian firmfor
stay of the suit under S. 3 of the Act was dismissed by
Ramarmurthi  J., on April 12, 1968. The application of the
Indian firm for an interim injunction restraining the
Russian firmfromtaking any further part in the arbitration
proceedi ngs at Mscow was, however, granted. The Russi an
firm preferred appeals against the orders of the |[earned
singl e judge before a division bench. The bench maintained
the orders of Ramanurthi, J. The present appeal s have been
brought~ by the Russian firm by special |eave both against
the order of the division bench and agai nst the judgment of
the | earned single judge. This was presumably done because
there was sonme controversy about -the finality of the orders
whi ch had been made by the single judge of the H gh Court.
The questions which have to be determned in these appeals
are quite narrow. ~The first question is whether the words
"a subnmission nmmde in pursuance of an agreement" nmean an
act ual or conpl eted reference made pursuant to an
arbitration agreenent or they nean an arbitration agreenent
that has cone into existence as a result of a commercia
contract. According to the appellant firmwhenever there is
an arbitration agreement or~ an arbitral - clause in a
comer ci al contract of the nature nentioned in t he
Convention the court is bound to stay the suit provided the
other conditions laid down in s. 3 are satisfied. On this
approach the word "submission" is to be understood as an
arbitration agreement or —arbitral clause relating to
existing or future differences and the word "agreement”
nmeans an agreenent of a commercial or business character to
whi ch the Convention applies. The respondent firmmaintains
that the critical words subm ssion?  and "agreenent" nust be
given their natural and grammatical neani ng-and the word
"subm ssi on" nmade in pursuance of an agreenent can only mnean
an actual submission of the disputes to the arbitra
tribunal. The word "agreenent" can have reference to and
can be construed ,only in the sense of an arbitration
agreenment or an arbitral clause in a commercial contract.
It cannot mean a conmercial contract because an arbitration
- agreenent cannot be stated to have been made pursuant to a

comercial ,contract. In other words, if submssion has to
be taken in the sense of an arbitration agreenment it ~ woul d
render the words " subm ssion nmde in -pursuance of an

agreenment" meani ngl ess and unintellip. The second" question
relates to the jurisdiction of the courts in this country to
grant an injunction restrationing a party which is in Mscow
from proceeding wth the conduct of arbitration before a
tribunal there. Even if the courts have jurisdiction to
grant an injunction, it is said, it would not be a proper
exercise of that jurisdiction in the circunmstances of the
59

present case to give an injunctory relief. The | earned
singl e judge has decided certain other controversial issues
but the division bench did not go into them nor do we
propose to deal with themunless the decision on the true
and correct interpretation of S. 3 of the Act goes in favour
of the appellant firm

The Act has been enacted to enable effect to be given to the
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Convention on the recognition and enforcenent of foreign
arbitral awards done at New York on June 10, 1558, to which
India is a party. In the statenent of objects and reasons
it has been pointed out that the procedure for settlenent
through arbiration of disputes arising from internation
trade was first regulated by the Geneva Protocol On
Arbitration d auses 1923 and the Geneva Convention On the
Execution of Foreign. Arbitral Awards to which India was: a
party and which was given effect to in India by the
Arbitration (Protocol and Convention) Act, 1937.
The provisions of the Act may be noticed. Sections 2 and 3
are in these terns :
S.2 “In , this Act wunless the cont ext
ot herwi se requires, "foreign awards" nmeans an
award oil differences between persons arising
out of l-egal rel ati onshi ps, whet her
contractual or not, considered as conmercia
under the lawin force in India nade on or
after the 11th day of October 1960
(a) I n pursuance of .an agreenent in witing
for arbitration to ~which the Conventi on
setforth in the Schedul e applies and
(b) in one of such territories as t he
Centr al Government  bei ng satisfied t hat
reci procal provisions have been nmade may, by
notification in the Oficial Gazette, declare
to be territories to which the said Convention
applies."
S. 3 "Notwi t hst andi ng anyt hi ng contained in the
Arbitration Act, 1940, or in the Code of G vi
Procedure, 1908, if any party to a subnission
nmade i n pursuance of an agreenment to which the
Convention set forth inthe Schedul e appli es,
or any person claimng through or wunder him
commences any legal proceedings in any Court
agai nst any other party to the subm ssion or
any person claimng through or under / him in
respect of any matter agreed to be referred
any party to such legal proceedings nay, at
any time after appearance and before filing a
witten statenent or taking any other step .in
the proceeding apply to the Court to stay the
proceedings and the Court wunless satisfied
that the
60
agreenment is null and void, inoperative or
i ncapabl e of being performed or that there is
not in fact any dispute between the parties
with regard to the matter agreed to be
referred shall make an order staying the
proceedi ngs. "
The Schedul e contains the Convention ‘on the
recognition and enf or cenent of foreign
arbitral awards. Article Il may be reproduced
wi t h advant age
Article Il
"1. Each Contracting -State shall recogni se an
agreement in witing under which the parties
undertake to submt to arbitration all or any
di fferences which have arisen or which nmay
ari se between themin respect of defined | ega
rel ati onship, whether contractual or not ,
concer ni ng a subject-nmatter capabl e of
settlenent by arbitration.
2. The term"agreenent in witing" shal
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include an arbitral clause in a contract or an
arbitration agreenment, signed by the parties
or contained in an exchange of letters or
tel egram
3. The Court of a Contracting State, when
sei zed of an action in a matter in respect of
which the parties have nade an agreenent
within the neaning of this article, shall, at
the request of one of the parties. refer the
parties to arbitration, unless it finds that
t he sai d agreement is null and voi d,
i noperative or incapable of being performed.”
In order to resolve the controversy on the first question
the history of the International Protocols and Conventions
as a result of whichlegislation had to be enacted in
Engl and and India as also the relevant provisions of the
Arbitration law may be set out. The GCeneva Protocol On
Arbitration d auses, 1923 recognised the validity of an
agreenment / between ~each of the Contracting States whether
relating to existing or future differences between parties
subj ect respectively to the jurisdiction of different Con-
tracting States by which the parties to a contract agreed to
submit to arbitration all or any differences that m ght
ari se in connection wth such contract rel ating to
commercial nmatters or to any other 'nmater capable of
submi ssion by arbitration whether or not the arbitration was
to take place in a country to whose jurisdiction none of the
parties was subject. Article 4 of 'the Protocol was as
fol | ows,
61
"The tribunals of the Coiitracting Parties, on
bei ng sei zed of a di spute regarding a contract
nmade between persons to whom Article applies
and including an arbitration agreenment whether
referring to present or future differences
which is validin virtue of the said Article
and capable of being carried into effect,
shall refer the parties on the application of
ei t her of them to the decision of t he
arbitrators...........
In order to give effect to this Protocol the Arbitration
Clauses (Protocol) Act, 1924 was enacted in Engl-and.
Section 1 (1) of that Act contained provisions simlar to s.
3 of the Act with certain differences. Wen the -aforesaid
Act of 1924 was enacted the nmeaning of ~"subnission" as
contained in s. 27 of the English Arbitration Act, 1889 was
a witten agreenent to submit present or future differences
to arbitration whether an arbitrator was named ' therein or
not . "
The Arbitration (Foreign Awards) Act, 1930 was enacted to
give effect "to a certain convention on the execution of
arbitral awards and to amend sub-s. (1) of s. 1 ‘of the
Arbitration C auses (Protocol) Act, 1924 which provision was
described in s. 8 as one "for staying of |egal proceedings
in a court in respect of natters to be referred to
arbitration under agreements to which the Protocol applies"”.
The Arbitration Act, 1889 was anmended by the Arbitration Act
of 1934 which also provided for other matters relating to
arbitration law in England. 1In sub-s. (2) of s. 21 the
expression "arbitration agreenent” was defined to mean" a
witten agreenent to subnmit present or future differences to
arbitration whether an arbitrator was named therein or not".
Al'though the definition of the expression " arbitration
agreement” was introduced by the amendnent nade by the
Arbitration Act of 1934 the definition of the wor d
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"subm ssion" contained in s. 27 of the Arbitration Act of
1889 remmined unaffected and unchanged. To conplete the
hi story of legislation in England nmention may be made of the
Arbitration Act, 1950 which repeal ed the earlier enactnents.
Section 4(2) of this Act provided for, stay when |ega
proceedi ngs were commenced in court by any party "to a
submi ssion to arbitration made in pursuance, of an agreenent
to which the protocol set out in the First Schedule to this
Act applies". The Schedule to this Act contained the Geneva
Protocol on Arbitration C auses of 1923 and the Geneva Con-
vention on the execution of foreign arbitral awards of 1927.
In this Act the definition of "subm ssion" contained in the
Act of 1889 was omitted. By s. 32 "arbitration agreenent"
was defined to nean "a witten agreenent to submit present
or future differ-

62

ences to arbitration, whether an arbitrator is nanmed therein
or not"~.

In India the Arbitration (Protocol and Convention) Act, 1937
was enacted for the first'tine to give effect to the
Protocol —and the Convention of 1923 and 1927 respectively.
This was done as the CGovernment wanted to nmeet he widely
expressed desire of the comercial world that arbitration
agreenents should ‘be ensured effective recognition and
protection. Section 3 of the 1937 Act enployed the same
| anguage as is contained in s. 3 of the Act except with sone
m nor differences.. Both the Geneva Protocol of 1923 and the
Convention of 1927 were appended as Schedules to this Act.
So far as the ordinary arbitration law was concerned, prior
to the enactnent of the Indian Arbitration Act, 1940 there
were two sets of |aws applicable to what were called
Presidency towns and areas which did not fall within those
towns: The Indian Arbitration Act, 1899 applied to cases
where the subject matter subnitted to arbitration was of a
nature that if a suit were to be instituted it could be
instituted in a Presidency town. Section 4(b) contained the
definition of the word " subm ssion" which was simlar to
the definition in the English Act of 1889. |In the  Gvi
Procedure Code of 1882 Part V dealt with arbitration. These
provi si ons were applicable to such areas whi ch were ~outside
the Presidency towns. When the Cvil Procedure Code, 1908

was enacted it <contained in the 1lnd Schedule simlar
provi si ons for arbitration. There was, however, no
definition of "subm ssion" or "arbitrati on agreenent”. The

Arbitration Act, 1940 was meant to consolidate and anend the
law relating to arbitration in India.’” The word "subni ssion”
was not defined but the word "arbitration agreenent” in s.
2(a) was stated to nean a witten agreement. to submt
present or future differences to arbitration whether’ the
arbitrator was nanmed therein or not.

The phraseology which has been enployed in the  English
statute and the Indian enactment for giving effect to the
Protocol and the Conventions relating to arbitration is
practically the sane. In the English Act of 1924 the words
used were identical with the words to be found in S. 3 of
the Act, nanely, "a submission nade in pursuance of an
agreenment”. The only change which has been effected in the
English Arbitration Act of 1950 in s. 4(2) is’ that the
words "to arbitration"” have been inserted, within the words
"subm ssion" and "made". Anpong the authoritative text book
witers there has been a good deal of divergence of opinion
on the neani ng of the above phraseology. |In the 8th Edn. of
the Conflict of Laws by Dicey and Mrris, Rule 182 has been
formulated which is based on S. 4(2) of the English Arbi-
tration Act 1950. Referring to s. 4(2) and the meaning of
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t he
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words "a submission to arbitration made in pursuance of an
agreement to which the protocol applies" the, authors are of
the view that this condition is satisfied if the parties
have agreed to subnmt present or future disputes to
arbitration. The Court is, according to them under a duty
to stay proceedings although no arbitrators have been
appoi nt ed. The word "submi ssion" must be regarded as
synonynous with the term"arbitration agreenent” in the Pro-
tocol and the term "agreement to which the Protocol applies”
is used "to identify the comrercial or business contract

between the parties". This statenment is based on the
judgrment of Scarnan, J., in Owmers of Cargo on Board the
Mer ak v. The Merak (Owners) (1). Even bef ore t he
pronouncerent of this judgnent preference for the view which
later on came to be expressed by Scarman J., had been
i ndicated in the 7th Edn. of the same book. (See pages 1075
to 1076). According to the well known work of Russell on
Arbitration, 17th Edn., the English translation of the
Protocol is most obscure. This is what has been stated at
page 79
"The words of the section, however, would seem
to limt -its operation to cases where sone
sort/ of "agreenment to submt" is followed by
an actual "subm ssion" nade "pursuant to" it.

(Presumably, the word subm ssi on" here bears
its natural neaning, of "a submission witten
or not) of an - ~actual dispute to t he
authority of an arbitral tribunal, "rather
than the statutory neani ng which it bore
under the 1889 Act and which is now borne by
the phrase "arbitration agreenent)". Thus the
conmon case, of an agreenent -to refer | which
is never followed by a submi ssion because the
claimant prefers to sue instead, is apparently
outside the section, although the /Protoco
clearly neant it to be covered; see the French
text of Article 4".
The English translation of the French text in the 1950 Act
has been stated to be a mstranslating. It~ has been
suggested that the Parlianment nay have enacted not the true
text of the Protocol but a very limted interpretation of

the false translation. In Halsbury's Laws of England, Third
Edn., Cumul ative Suppl enment 1968, Vol. 11, Arbitration, p.
2. reference has been made to the decision of Scarman I., in

The Merak(1l), which was affirmed on appeal and ~which has
been followed in Unipat AAG v. Dowty Hydraulic Units(1l) the
statenment in the text being that this provision of/ |aw
applies although no actual submission to arbitration has
been made.

(1) (1965) 2 WL.R 250.

(2) [1967] R P.C. 401.
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In the Merak(1), Scarman J., react s. 4(2) of the Act  of
1950 with the translation of the Protocol in the First
Schedule to the Act. According to him the Protocol was
concerned with two agreenments--One, a contract comrercial in
character or giving rise to a difference relating to matters
that were either comrercial or otherw se °’capable of
settlenent by arbitration between parties subject to the
jurisdiction of different contracting States; the other an
arbitrati on agreenent whereby the parties to such a contract
agreed to subnit their differences to arbitration. (The
arbitration agr eenent mght itself included in and
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simultaneous with the commercial or business contract).
Section 4(2) of the Act was intended to nmke the sane
-distinction between the parties’ business contract and
their arbitration agreenent. He proceeded to say:
" It uses the term "subnmission to arbitration"”
to identify the protocol’s agreenent to submt
their differences to arbitration and the term
"agreement to which the protocol applies" to
identify the conmercial or business contract
between the parties. Section 4(2), in ny
opi nion, applies to agreenments to subnmit to
arbitration nade in pursuance of a contract to
whi ch, because of its character and t he
charact er of its parties, t he pr ot oco
applies. ~The words "in pursuance of", nerely
establish the link that there must be
between the agreement to submit present or
future differences to arbitration and the
agr eement of a conmerci al or busi ness
character between parties of a certain class
to which the protocol ~applies. They have in
this context no-temnporal significance".
One of the main reasons which prevailed in The Merak(1l) was
that by construing "submission to arbitration” as an actua
submi ssi on of an existing dispute 'to a particul ar
arbitrator, it would make "non-sense of ‘the Protocol".
Now, as stated in Hal sbury’'s Laws of England,” Vol. 36, -page
414, there is a presunption that Parliament does not assert
or assune jurisdiction which goes beyond the [imts
established by the commpbn consent of nations and statutes
are to be interpreted provided that their language permts,
so as not to be inconsistent with the comty -<of nations or

with the established principles of International Law. But
this principle applies only where there is an anbiguity and
must give way before a clearly  expressed intention. | f

statutory enactments are clear in-meaning, they nust be
construed according to their neaning even though they are
contrary to the comty of nations or |International Law.

(1) (1965) 2 WL.R 250.
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We may | ook at another well recognised principle.” In this
country, as is the case in England, the treaty or
I nt er nati onal Protocol or convention does not become

effective or operative of its ow force as in sone” of the
continental countries unless donmestic |egislation has™ been

i ntroduced to attain a specified result. Once, t he
Parliament has |egislated, the, Court must first look at the
| egislation and construe the |anguage enployed in it. | f

the terns of the legislative enactment do not suffer /from
any anbiguity or lack of clarity they nmust be given effect
to even if -they do not carry out the treaty obligations.
But the treaty or the Protocol or the convention becones
inmportant if the meaning of the expressions wused by the
Parliament is riot clear and can be construed in nmore  than
one way. The reason is that if one of the nmeanings which
can be properly ascribed is in consonance with the treaty
obligations and the other nmeaning is not, so consonant, the
nmeani ng which is consonant is to be preferred. Even where
an Act had been passed to give. effect to the convention
whi ch was scheduled to it, the words enmployed in the Act had
to be interpreted in the well established sense which they
had in nunicipal |aw (See Barras v. Aberdeen Steam Traw ing
& Fishing Co. Ltd.(1).

The approach in "The Merak" appears to have been dom nated
by the Protocol of 1923 and the question to be examined is
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whet her the | anguage of s. 4(2) of the English Act of 1950
and s. 3 of the Act contains any such ambiguity or suffers
from any such lack of clarity as would justify the use of
the Protocol to the extent nade in the English case. The
term’ subm ssion’ as defined in the English Act of 1889 and
the Indian Act of 1899, was neant to cover both an
arbitration clause by which the parties agreed that if
di sputes arose they would be referred to arbitration and
also an actual submission of a particular dispute or
disputes to the authority of a particular arbitrator. For
the sake of conveni ence, a distinction could be nmade calling
the first "an agreement to refer” and the second, "a
submi ssion”. The term"arbitration agreement” as defined by
the English Act of 1950 and the Indian Act of 1940 also
covers both "an agreenment to refer" and "an act ua

submi ssi on". Turning to the words used in s. 3 of the Act
"subm ssion made in pursuance of an agreement to which the
convention setforth -in the schedule applies", the first

critical expression "subm ssion" can have both the neanings
in view' of the historical background of the |egislation
which was enacted to give effect to the Protocol and the
Conventions. |If this termis-to be given the |arger meaning
of including of "an agreement to refer"” as also "an actua
subm ssi on" of a particular dispute, it has to be determ ned
whi ch neani ng woul d be appr o-

(1) [1933] A.C 402.
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priate in the context in which the term "subm ssion" has

been used in s. 3 .0of the Act. If "subm ssion" neans
"agreement to refer" or-an "arbitral clause" in a comercia
contract, it makes the entire set of words wunintelligible

and conpl etely anbiguous. It is difficult to conprehend in
that case why the Legislature should have used the words
which follow the term "subm ssion", ~namely, "made in
pursuance of an agreenent".  This brings us to the true
import of the expression "agreement”. |f by " agreenent"”
is neant a comercial contract of the nature nentioned in
the, "Merak", the words "nmade in pursuance of" convey no
sense. Anot her anonaly which militates agai nst the estab-
lished rule of interpretation would arise if by the word
"agreement" is neant a conmercial contract. It cannot, even
by stretching the | anguage bear that meaning in the second
part of s. 3 which reads
PP The court unless satisfied that
the agreenent is null and void, inoperative or
i ncapabl e of being performed or that there is
not in fact any dispute between the parties
with regard to the matter agreed to be
referred shall make an order staying the
pr oceedi ngs. "
Here "agreenment" can have reference to and nmean not the com
nmercial contract to which the convention setforth in the
Schedule applies but only the agreement to refer or the
arbitral clause. Unless the context so conpels or requires,
the sanme neaning nust ordinarily be ,attributed or given to
the same words used in the section. The above difficulties
conpletely disappear if "subm ssion" isgiven the second
meani ng of an actual submi ssion of a particular dispute or
di sputes to the authority of a particular arbitrator. The
wor ds which we are construing then have a clear, consistent
and intelligible neaning,, nanely, an actual subm ssion made
in pursuance of an arbitration agreenent or arbitral clause
to which the convention setforth in the Schedule applies.
The words "in pursuance of" are also thus saved and not
rendered otiose. The courts have to be guided by the words
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of the statute in which the legislature of the country has
expressed its intention. |If s. 3 cannot be so read as to
permt the meaning of the word "subm ssion" to be taken as
an arbitral clause or an agreerment to refer, the courts
would not be justified in so straining the | anguage of the
section as to ascribe the meaning which cannot be warranted
by the words enployed by the legislature. W are aware of
no rule of interpretation by which rank ambiguity can be
first introduced by giving certain expressions a particular
meaning and then an attenpt can be made to enmerge out of
semanti c confusi on and obscurity by having resort to the
67
presuned intention of the legislature to give effect to
i nternational obligations.
It is true that by taking the above view the purpose and
object behind the Protocol and the conventions may not be
fully carried out:” The intention underlying Art. 4 of the
Protocol of 1923 and Art. 2 of the Convention of 1958
undoubt edly appears to be that whenever the parties have
agreed -that their differences arising out of a commercia
contract ~be referred to an arbitration,, the court of a
contracting State when seized of an action in the nmatter,
shall refer the parties to an arbitration unless it finds
that the agreenent is null and void or is inoperative or
i ncapabl e of being performed. W apprehend it would hardly
be conducive to international conmercial arbitration not to
have | egislation giving full and conplete effect to what is
provi ded by the Protocol and the Conventions. He al so share
in full neasure the anxiety and the effort of those who
desire to respect the ternms of international Protocols and
Conventions in letter and spirit. But we are bound by the
nmandate of the legislature. Once it has ~expressed its
intention in words which have a clear signification and
nmeani ng, the courts are precluded from specul ati ng about the
reasons for not effectuating the purpose underlying the
Protocol and the conventions.. The consistent view of the
I ndian courts on the interpretation of the critical 'words in
s. 3 of the Act of 1937 has not been in favour  of what
prevailed in the "Merak". |In the leading case in W Wod &
Son Ltd. v. Bengal Corporation(l), Chakravarti C. J. while
delivering the judgment of the court, examined the various
aspects of the question including the terns of the Protoco
of 1923 and the Convention of 1927 and said
"I'f the agreenent to which the Pr ot oco
applies is an agreenent for arbitration, there
cannot possibly be an agreenent in pursuance
of that agreement. Section 3 nust, therefore,
be construed as contenpl ating a case where not
only is there an arbitration agreenent in
force between the parties but there has/ also
been an actual reference to arbitration."
The learned Single Judge has given sone reasons why in
Engl and as also in India the Statutes insist upon an ' actua

subm ssion before a stay of the suit can be granted. |t
has, been pointed out that in different countries the |aw
relating to arbitrationis naturally different. Act ua

submi ssi on has been nmade a condition precedent for granting
stay but the court has been left with no discretion in
England and in India. In some of the other countries the
order for stay of a suit contrary to the arbitra

(1) AIl.R 1959 Ccal. 8.
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clause is discretionary, there being no difference between
t he muni ci pal arbitration and arbitration under t he
Pr ot ocol . It was presumably for this reason that the
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Parlianment insisted upon a real dispute between the parties
and an actual reference or subnmission to an arbitration to
resolve the particular point or points in dispute as a
condition for stay. W do not consider that it would be
right to speculate about the reasons which prevailed wth
the Parlianent in enacting s. 3 of the Act in the |anguage

in which it has been done. It is abundantly clear that the
Parlianment did not enploy |Ianguage which would indicate an
unequi vocal intention that in the presence of an agreenent

to refer to an arbitral clause in a commercial contract, the
provisions for granting stay under the section woul d
i medi ately beconme applicable irrespective of an actua

submi ssion or a conplete reference. As it was open to the
legislature to deviate fromthe terns -of the Protocol and
the Convention it appears to have given only -a linted
effect to the provisions of the 1958 Conventi on. A clear
deviation from the rigid and strict rule that the courts
must stay a suit whenever an international conmercia

arbitration as contenplated by the Protocol and the
Conventions, was to take place, is to be found in s.3. It is
of a nature which is common to all provisions relating to
stay in English and Indian arbitration |laws, the provisions
being that the application to the court for stay of the suit
must be made by a party before filing a witten statenent or
taking any other step in the, proceedings. |If the condition
is not fulfilled, no stay can be granted. [t cannot thus be
said that s. 3 of the Act or similar provisions in the prior
Act of 1937 or the English Statutes were enacted to give
effect inits entirety to the strict rule contained in the
Prot ocol and the Conventi ons.

Anot her significant feature which cannot escape notice is
that the Parliament in England and | ndia nmust be presuned to
have been aware when the English Act of 1950 and ‘the Act
were enacted that the expression ’'submission’ had been
abandoned in the Arbitration Acts and, instead, the term
"arbitration agreement’ had cone to be defined as  meaning
what subm ssion neant :accordingto the definitions in the
English Act of 1889 and Indian Arbitration Act ~“of /1899.

Notwi t hstanding this, the expression ' submssion’ was
enployed in Sec. 4(2) of the English Act of 1950 and Sec. 3
of the Act. If the intention was to have the w der neaning
the proper and correct term to use was "arbitration
agreement” and logically those words would have been
enpl oyed. It is nore plausible that the Parlianent by

retai ning the expression 'subm ssion’ wanted to give it the
nmeani ng of an actual submission, as by then there had been
firmexpression of opinion in the well-known work of Russel
on Arbitration and by jurists like Prof. Arthur Nassbaumin
an article "Treaties on Commerci al

69
Arbitration" in Vol. 56 of the Harvard Law Revi ew, ~poi nting
to that neaning being given to 'submission’. -lIn India, the

High Courts had uniformally and in unequivocal terms taken
that view (See W Wod & Son Ltd. Supra).

The language in the relevant article of the Convention  of
1958 had al so undergone a change. According to Art. I,
the term"agreenent in witing’ was to include an arbitra
clause in a contract or an arbitration agreement and that
term was stated to mean sonething by which the parties
undertook to submt to arbitration all or any differences
which had arisen or which mght arise between them in
respect of any defined | egal rel ati onship whet her
contractual or not concerning a subject natter capable of
settlenent by arbitration. Thus, the term "agreement in
witing" enbraced an arbitral clause or an agr eenent
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sinpliciter to refer to arbitration as also an actua
submi ssion of the disputes to the arbitrator. It was
equivalent to "Arbitration Agreenent’ as defined in the Act.
By not wusing that termand by enploying the expression
"submission” in Sec. 3 the Parliament appears to have
indicated an intention to restrict the nmeaning of that
expression to an actual subm ssion or a conplete reference.
What ever way Sec. 3 of the Act is looked at, it is difficult
to reach the conclusion that ’'subnission’ means an agreenent
to refer or an arbitral clause and does not nean an actua
submi ssion or conpleted reference, and that the word
"agreenment" neans a commercial contract and not an agreenent
to refer or an arbitral clause.

The next question is whether the Hi gh Court was justified in
granting an interiminjunction restraining the Russian Firm
from proceeding with arbitration at Mbscow. The position of
the Russian firmis that neither it nor the Foreign Trade
Arbitration Conmm ssion of the U.S.S.R Chanber of Commerce
which is seized of the arbitration proceedings is anenable
to the jurisdiction of the courts in India. The presence in
India of _the party sought to be injuncted is a condition
pre-requisite for the grant of an injunction. Altematively,
the Indian Firmhas been guilty of breach of the agreenent
to refer the matter to arbitration at Moscow and therefore
it has disentitled itself to the exercise of the Court’s
di scretion in its favour in the matter of granting an
i njunction.

Now, it is common ground that the point about-the Russian
Firm having no representative in India was not agitated
before the Hi gh Court. The position taken up in the plant
was that the Russian Firmwas carrying on business in the
US SR and at Madras. The controversy before the High
Court- appears to have

7

been confined only to what is'stated in Para 5 of the
counteraffidavit of the Russian Firm nanely, that in the
presence of the Arbitration agreement in the /contract
entered into between the parties, the only proper renedy for
t he Indian Firm was to subnmit the disputes to t he
arbitration tribunal at Mscow.

The rule as stated in Halsbury's Laws of England, Vol. 21

at page 407, is that with regard to forei gn proceedi ngs, the
court wll restrain a person within its jurisdiction from
instituting or prosecuting suits in a foreign court whenever
the circumstances of the case make such an interposition
necessary or, proper. This jurisdiction will be exercised
whenever there is vexation or oppression. In  Engl and,
Courts have been very cautious and have largely refrained
from granting stay of proceedings in foreign Courts
(Cheshire’s Private Industrial Law, 7th Ed. pages 108-110).
The injunction is, however, issued against a party-and not a
foreign court.

Al though it is a mpoot point whether Section 35 of the Arbi-
tration Act, 1940, will be applicable to the present case,
(Shiva Jute Baling Limted v. H ndley & Conpany Limted(1)
it was assuned that’ section 35 applied to pr ot oco

arbitration.) The principle enbodied in that section cannot
be conpletely ignored while considering the question of
i njunction. According to that Section no reference nor
award can be rendered invalid by reason only of the
commencenent of |egal proceedi ngs upon the subject of the
reference, but when | egal proceedi ngs upon the whole of the
subj ect matter of the reference have been commenced between
all the parties to the reference and a notice thereof has
been given to the arbitrators or wunpire, all further




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 30

proceedings in a pending reference shall, unless a stay of
proceedings is granted under section 34, be invalid.

If the venue of the arbitration proceedings had been in
India and if the provisions of the Arbitration Act of 1940,
had. been applicable, the suit and t he arbitration
pr oceedi ngs coul d not have been allowed to go on
simul taneously and either the suit would have been stayed
under section 34 or it was, not stayed, and the arbitrators
were notified about the pendency of the suit, they would
have had to stay the arbitration proceedi ngs because under
section 35 such proceedi ngs woul d becone invalid if there
was identity between the subject-matter of the reference and
the suit. |In the present case, when the suit is not being
stayed under section 3 of the Act it would be contrary to
the principle underlying Set. 35 not to grant an injunction
restraining the Russian Finn from proceeding with the
arbitration at Mscow. ~The principle essentially is that
the arbitrators shoul d not proceed wt

(1) [1960] 1-S.C R 1569.
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the arbitration side by side in rivalry or in conpetition as
if it were a Cvil Court-

Odinarily, a party which has entered into a contract of
which an arbitral clause forns an integral part should not
receive the assistance of the court when it seeks to resile
from it. But in the present case a suit is being tried in
the courts of this country which, for the reasons already
stated, cannot be stayed under section 3 of the Act in the
absence of an actual subm ssion of the disputes to the
arbitral tribunal at Mdscow prior to the institution of the
suit. The only proper course to followis to restrain the
Russian Firm which has gone to the Mscow Tribunal for
adj udi cation of the disputes fromgetting the natter decided
by the tribunal so long as the suit hereis pending and has
not been di sposed of.

In this context, we cannot al so ignore what has been repre-

sented during the argunents. The current restrictions
i nposed by the Govt. of India on the availability of foreign
exchange of which judicial notice can be taker,, will rmake

it wvirtually inpossible for the Indian Firm to take its
witnesses to Mscow for exam nation before the Arbitral
tribunal and to otherw se properly conduct the proceedings
there. Thus, the proceedings before that tribunal are
likely to be in effect ex parte. The High Court was,
therefore, right in exercising discretionin the matter of
granting an interiminjunction in favour of the Indian Firm

The appeals fail and are dismissed but in view of the
peculiar nature of the points involved, there will be no
order as to costs.

Ramaswami, J. | regret | amunable to agree with the

j udgrment pronounced by Grover, J.

The first respondent had entered into a contract with the
CGovernment of India for the excavation work in the feeder
canal of the Farakka Barrage project. To fulfil  this
contract with the Government of India and for the excavation
work the first respondent required certain construction
machi nery such as scrapers, both towed and notorised,
crawl ers, tractors and bulldozers. The respondent No. 1
agreed to purchase themfromthe appellant and the Ilatter
agreed to supply and deliver and the terms and conditions of
the contract were enbodied in a docunent dated February 2,
1965 signed by both the parties. In pursuance of the
contract the first respondent opened a confirnmed irrevocabl e
and divisible letter of credit with the second respondent
for the entire value of the -equipnent, that 1is, Rs.
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66,09, 372/- in favour of the appellant negotiable through
the Bank of Foreign Trade of the U S.S.R, Mscow. Under
the said letter of credit the second respondent was required
to pay to the appellant on production of the

docunents particularised in the letter of credit along wth
the drafts. - One of the conditions of the letter of credit
was that 25 % of 'the amount should be paid on the
presentation of the specified docunents and the bal ance of
75% wi thin one year fromthe date of the first paynent. On
the strength of the contract the -appellant supplied all the
machi nery which it undertook to supply by about the end of
Decenber, 1965. After the machinery was used for sone tine
the first respondent conplained that the nmachinery did not
conform to the terms and conditions of the contract and
consequently it had incurred and continued to i ncur
consi derabl e 1 0ss. ~ Meanwhi |l e the | ndian rupee was deval ued
on June 6, 1966 and in consequence the price of the
machi nery ~ went up by about 57.48 % The increase in the
price of the machinery was in accordance wth the gold
clause of the contract entered into between the parties.
Clause 13 of the Contract read as follows :
"The sellers” and the buyers shall take al
nmeasures to settle am cably any disputes and
differences which nay arise out of or in
connection with this contract.. In case of the
parties being unable toarrive-at an anicable
settlenent, all disputes are to be submtted
wi t hout “application to the ordinary courts for
the settlenent by Foreign Trade Arbitration
Comm ssion - at the U S. S.R Chanber of Comrerce
in Mscow in accordance with the Rules of
Procedure of the said Comm ssi on. The
Arbitration award will befinal and | binding
upon both parties.”
Ignoring this clause the first respondent instituted a suit
C.S. 134 of 1966 in the Madras High Court and obtained an
ex parte injunction against the appellant and the second
respondent restraining themfromnegotiating the letter of
credit. The 'appellant protested that the first respondent
should not have instituted a suit in violation of the

arbitration clause in the contract. By —a subsequent
agreenment dated August, 14, 1966 the appellant and the first
r espondent agreed to settle the nmatter am cably in

accordance with the contract. The appellant consented to
extend the paynent of letter of credit by one year and the
first respondent thereupon withdrew the suit in C'S. 134 of
1966. The respondent No. 1 is said to have ‘accepted the
deval uation drafts representing increase in the price of the
machi nery consequent on the deval uation of the Indian /rupee
in accordance wth the clause in the contract: Though
correspondence was going on between the parties, no
settlenent could be arrived -at. When the tine came for the
payment of the bal ance of 75% of the letter of <credit the
first respondent instituted a suit C.S. 118 of 1967 in the
Madras High Court in violation of the arbitral clause and
obtained an ex parte injunction against the appellant from
operating the letter of credit. On Novenber 5, 1967 the
appel l ant instituted- arbitral proceedings
73

before the Foreign Trade Arbitration Conmission of U S S R

Chanber of Commerce, Mscow in accordance with cl. 13 of the
contract for paynent of the price of the nachinery. Noti ce
was issued to the first respondent to choose its nominee to
represent it in the Arbitration Comm ssion and the date of
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hearing was also notified by the first respondent. But the
first respondent failed to appear before the Foreign Trade
Arbitration Comm ssion. Thereafter the appellant entered
appearance in C S. 118 of 1967 under protest and filed an
application No. 2604 of 1967 before the Hi gh Court under s.
3 of the Foreign Awards (Recognition -and Enforcement) Act,
1961 (45 of 1961) for the stay of the suit. The first
respondent also filed an application No. 106 of 1968 before
the Hgh Court praying that the appellant should be
restrained fromtaking part in the arbitration proceedings
at  Mdscow. After hearing the parties Ramanurt hi J.,
di sm ssed the application of the appellant No. 2604 of 1967.
The Ilearned Judge allowed the application of the first
r espondent and granted an injunction restraining t he
appel lant fromtaking part in the arbitral proceedings at
Moscow. The appel | ant preferred, appeals OS. A 25 and 26
of 1968 against the orders of - Ramanmurthi, J. The appeals
were dismssed by a Division Bench of the H gh Court on
Decenber 16, 1968.
The question involved inthis case is : Wat is the true
interpretation and effect of si 3 of the Foreign Awards
(Recognition and Enforcenment) Act- 1961 (45 of 1961)
(hereinafter referred to as'the Act). Section 3 of the Act
states
"Notwi t hstanding anything contained in the
Arbitration Act, 1940 or in the Code of Civi
Procedure, 1908, if any party to a subnission
made i n pursuance of -an-agreenment to which the
Convention set forth in the Schedul e applies,
or any person claimng through or under him
conmences —any legal proceedings in any Court
agai nst any other party to the submission or
any person claimng through-or under  him in
respect of any matter agreed to be referred
any party to suchlegal proceedings nmay, at
any tinme after appearance and before filing a
witten statenent or taking any other 'step in
the proceedings, apply to the Court  to stay
the proceedi ngs and the Court unl ess satisfied
t hat t he agreenent. is_ null and” void,
i noperative or incapabl e of being performed or
that there is not in fact any dispute between
the parties with regard to the matter, —agreed
to be referred shall nake an order stayingthe
proceedi ngs. "
Section 3 refers to the Convention which is set forth in the
schedul e. It is an international protocol to which this
country was a signatory and which was effected at New . York
on June 10,

1/70-6
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1968. Article 2 of this Convention has three clauses and
reads as foll ows :

I Each Contracting State shall recognise an
agreement in witing under which the parties
undertake to submit to arbitration at or any
di fferences which have arisen or which nay
ari se between themin respect of defined | ega
rel ati onship, ’'whether contractual or not,
concer ni ng a subject-matter capabl e of
settlenent by arbitration.

2. The term"agreenent in witing" shal
include an arbitral clause in a contract, or
an arbitration agreement, signed by the
parties or contained in an exchange of letters




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 30

or tel egrans.
3. The Court of a Contracting State, when
sei zed of an action in a matter in respect of
which the parties have nade an agreement
within the neaning of this article, shall, at
the request of one of the parties, refer the
parties to arbitration, unless it finds that
t he sai d agreement is null and voi d,
i noperative or incapable of being perforned.”
The argunment of the first respondent is that s. 3 of the Act
can be invoked by the appellant only if it had inplenented

the arbitration agreement by actually submtting, the
dispute to the arbitrator or arbitrators prior to the
institution of the suit. In the present case if there was

any such reference to arbitration it was only on Novenber 4,
1967, that s, about three weeks after the suit bad been
filed in the H gh Court: The contrary view point was put
forward by M. Mhan Kumaramangal.am on behal f of the appel -
| ant . It was said that s. 3 of, the Act should be
interpretedin the context of the articles of the Convention
set out in the schedule and it was not necessary that there
should be an actual subnission to, arbitration before the
institution of the suit. If there was an arbitral clause
-whether this was followed by reference to arbitration by
any of the parties /or not the very existence of this clause
in the comercial agreenment woul d render stay of the suit
mandat ory under s. 3 of the Act. The argunment was that art.
2 of the Convention makes it clear that under the Convention
the court of contracting State nmust, when seized of such an
action refer the parties to arbitration. Section 3 of the
Act nust be read in consonance with this ~obligation. Any
interpretation of that section which wll ~restrict this
obligation could be justified only if the plain words
necessitate such a reading. The argunment of the appell ant
is that the words "if any party to a submission nade in
pursuance of an agreement to which the convention set forth
in the schedul e applies" really nmean that the submission is
the arbitral clause itself
75

and the agreenent is a commercial agreement which _includes
or enbodi es that clause.
It is necessary in this connection to refer to the
| egislative history of the section. The reason is that both
the expressions subm ssion" and "agreenent of arbitration"
have got a special neaning because of the evolution of the
statute |aw The English Arbitration Act of 1889 (52-53
Vic.c.49) is the first amending and consolidating statute
relating to arbitration. Section 27 of the Act defined
subm ssion as foll ows :

"Subm ssion nmeans a witten agreenent to

subm t present or future di fference to

arbitration whether an arbitrator is @ naned

therein or not."
There is no definition of "agreement” as such and  no
difference is nade between a nere arbitral clause, that is
an agreenent to refer to an arbitration and an actua
submi ssion to arbitration after the disputes have arisen. A
submi ssion defined by s. 27 conprehends both neanings.
Section 4 of the 1889 Act provided that if any party to a
subm ssi on commenced any | egal proceedi ngs agai nst any ot her
party to a settlenent the latter may apply to the court
concerned to stay the proceedings and the court if it 1is
satisfied that there is no reason why the matter should not
be referred in accordance with the submi ssion may nake an
order staying the proceedings. 1In the Indian Arbitration
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Act of 1889 s. 4(b) defines "submi ssion" in exactly the sane
terns as s. 27 of the English Act of 1.889, that is, a
submi ssion neans a witten agreenent to subnmit present or
future differences to arbitration whether an arbitrator is

nanmed or not. In the Arbitration C auses (Protocol) Act of
1924 (14 & 15 Geo. V c. 39) we have the phrase "subm ssion
nade in pursuance of an agreenent" and the phrase

"subm ssi on" appears to be enployed in the special statutory

sense. Section 1 of this Act states
"Staying of Court proceedings in respect of
matters to be referred to arbitration under
conmer ci al _ agreenents.--(1) Not wi t hst andi ng
anything inthe Arbitration Act, 1889, if any
party to a submission made in pursuance of an
agreenment -~ to which the said protocol applies
or any person claimng through or under him
commences ~any | egal proceedings in any Court
agai nst -any other party to the subm ssion, or
any person claimng through or under him in
respect of any matter agreed to be referred,
any party to such legal proceedi ngs may at any
time after appearance, and before delivering
any pleadings or taking other steps in the
proceedi ngs, apply to that Court to stay the

pr oceedi ngs, and that Court or a Judge
thereof, unless satisfied that the agreenent
or
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arbitration has becone inoperative or cannot
proceed, -shall ~make an order staying the

pr oceedi ngs.
Clause 1 of the Schedul e states
"Each of the contracting States recogni ses the
validity of an agreenent whether relating to
exi sting or future di fferences bet ween
parties, subj ect respectively to the
jurisdiction of different Contracting States
by which the parties to a contract ‘agree to
submit to -arbitration all or any differences
t hat may arise in - connection wth such
contract relating to commercial matters or to
any other nmatter capable of settlenent by
arbitration, whether or not the arbitration is
to t ake place in a country to whose
jurisdiction none of the parties is subject.
Each contracting State reserves the right to
[imt the obligation nmentioned above to
contracts as conmercial under ‘its nationa
I aw. Any Contracting State which avail s
itself of this right wll notify t he
Secretary- General of the League of Nations in
order that the other contracting States may be
so informed."
In 1930 the Arbitration (Foreign Awards) Act, 1930 (20 Geo.
5, c¢. 15) was enacted in order to give effect to the 1927
Geneva Convention on the execution of arbitral awards.
Section 8 of this Act explains the phrase "arbitration
agreenment” by reference to the 1924 Act.
The next statute in England is the Arbitration Act, 1934
(2425 Geo. V c. 14). Section 8 read along with the First
Schedule dealt wth the powers of the court, anbng other
matters, to pass various orders such as interim injunction
appoi nt nent of receiver, orders for preservation of
properties or for protecting rights of parties etc. Section
21 of this Act defines the expr essi on "arbitration
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agreenment” to mean a witten agreenent to submt present or
future differences to arbitration whether an arbitrator is

naned or not. Not hing was said about the definition of
"submission" in S 27 of the Act of 1889. Virtually the
effect is that in the place of the word "subm ssion" the

phrase "arbitration agreement” is substituted and has a
synonynous neani ng.
In India the Arbitration Act, 1889 was repeal ed and repl aced
by the Arbitration Act of 1940. The Act dealt wth only
municipal or Jlocal arbitrations and so far as foreign
arbitration was concerned, the Indian Protocol Act of 1937
(Act 6 of 1937) was enacted. Section 3 of this Act states :
"Notwi t hstanding anything contained in the
Arbitration Act, 1899, or in the Code of Civi
Procedure, 1908, if any party to a subnission
made i n pursuance of an agreement to which the
Protocol set forth in the First
77
Schedul e as nodified by the reservation
subject to which it was signed by India
applies, or- any person clainmng through or
under him conmmences any | egal proceeding in
any Court -against any other party to the
subm ssion or any person clainmng through or
under himin respect of any matter agreed to

be referred, any party to such | ega
proceedi ngs may, at any tine after appearance
and,  before filling awitten statenent or

taking ‘any other steps in the proceedings,
apply to the Court to stay the proceedings :
and the Court - unless satisfied that t he
agr eenment or arbitration has becone
i noperative or cannot proceed, or that there
is not in fact any dispute ’'between the
parties with regard to the matter agreed to be
referred, shall  nmake an order staying the
pr oceedi ngs.

The First Schedule of this Act cont ai ns
articles of the 1923 Convention of which Art.
1 reads as follows

"Each of the contracting States recognises
-the validity of an agreenent whether rel ating
to existing or future differences  between
parties subj ect respectively to the

jurisdiction of different Contracting States
by which the parties to a contract agree to
submit to arbitration all or any differences
that may arise in connection, wth contract
relating to commercial matters or to any ot her
matter capable of settlenent by arbitration

whether or not the arbitration is -to take
place in a country to whose jurisdiction none
of the parties is subject.”

The Second Schedul e contains’ the 1927
Convention and Art. 1 reads as follows :

"In the territories of any H gh Contracting
Party to which the present Convention appli es,
an arbitral award nade in pursuance of an
agreement, whether relating to existing or
future differences (hereinafter called "a
submission to arbitration’) covered by the
Protocol on Arbitration d auses opened at
Geneva on Septenber 24, 1923, shall be
recogni sed as binding and shall be enforced in
accordance with the rules of the procedure of
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ons.

the territory where the award is relied upon

provi ded that the said award has been made in
a territory of one of the H gh Contracting
parties to which the present Conventi on
appl i es and between persons who are subject to

the jurisdiction of one of the Hi gh
Contracting parties.

To obtain such recognition or enforcement, it
shal | further be necessary

78

(a) That the award has been made in

pur suance of a submi ssion to arbitration which
is valid under the | aw applicable thereto;

(b) That the subject-matter of the award is
capabl e of settlenent by arbitration under the
law of~ the country in which the award is
sought to be relied upon;

(c) That the award has been nade by the
Ar bi tral Tri bunal provided for in the
subm ssion to-arbitration or constituted in
the manner agreed upon by the, parties and in
conformty wi t'h the law governing t he
arbitration procedure;

(d) That -~ the award has becone final in the
country “in which it has been nmade, in the
sense /that it will not be considered as such
if it is open to opposition, appeal or pourvo
en cassation (in the countries where such
forns  of procedure exist) or if it is proved
that any proceedings for the purpose of
contesting the validity of the award are
pendi ng;

(e) That the recognition or enforcenent of
the awards not contrary to the public icy or
to the principles of the |law of the country in
which it is sought tobe relied upon."

It should be noticed that Art. 1 of the 1927
Convention defines an arbitration agreenent"
as "a subnmisison to arbitration".

The next event in the legislative history is
the New York Convention adopted at the United
Nat i ons Conf er ence in June, 1958 on

I nternational and Commercial Arbitrat

was felt that the international ~conventions
uptil then reached did not effectuate a speedy
settlenent of disputes and did not neet the
requi renments of international trade and
commerce and disputes arising therefrom and
that there should be some nodification and the
Convention was agreed to by alnost -all the
countries. India accepted the sane and
enacted the Foreign Awards (Recognition and
Enf or cenent) Act, 1961 to inplenent the
conventions so far as India was concerned.
This Act of 1961 repeal ed the Protocol Act of
1937. Wth regard to S. 3, the provision
concerning stay of proceedings in a civi
court in violation of the arbitral clause. the
| anguage is the sane as in the Protocol Act of
1937.

The question presented for determination is
what is the true neaning -and effect of the
words "it any party to a submission made in
pusuance of the agreement to which the said
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protocol applies"? ins. 3 of the Act. Even
at the tinme of the Act of 1889 the word
"subm ssion" had received a special neaning as
including a nmere
79

agreement to refer to arbitration as well as
an act ual ref erence or subm ssi on to
arbitration and this special neaning was given
statutory recognition in the Act of 1889 by
defining subnission’ in this special nanner
In the Arbitration Causes (Protocol) Act,
1924 the phrase "subm ssion nade in pursuance

of the agreement"” is wused and the wor d
"subm ssion" is enployed in the statutory
sense. |In the Indian Arbitration Act, 1889 s.

4(b) defines subnission in exactly the sane
ternms as s. 27 of the English Act of In the
English  Arbitration Act of 1934 the word
agreement’ is defined in s. 21(2) as a
"witten agreenment to submt present or future
di fferences to arbitration whet her t he
arbitrator  is naned therein or not". It is
cl ear, t heref ore, t hat t he expr essi on
"arbitration agreement” and the wor d
"subm ssion" are synonynous and connote the
sane idea. In my opinion the expression
"subm ssi on nade in pursuance of an agreenent"
in s. 3 of the Act nust be construed in its
hi stori cal setting. The word

" subm ssi on” nmust , therefore, be
interpreted to nean the arbitral clause itself
and the word "agreenment" as the commercial or
the business agreenment which includes or
enbodi es that clause.” In other words the word
"subm ssion" in_the opening words of the
section nmeans - an agreenment to refer to
arbitration and the words "the agreenent to
whi ch the Convention set forth in the schedul e
-applies" nmean the business 'agreenent or
contract containing the arbitral clause. It
follows, therefore, that if there is an
arbitral clause whether thisis followed by
actual reference to arbitration or not, the
very exi stence of this «clause in t he
conmer ci al agreenment woul d render the stay of
the. suit mandatory under s. 3 of the Act.
The view that |1 have, expressed is also
consistent with the rule of construction . that
as far as practicable the nunicipal |aw nust
be interpreted by the courts in conformty
with international obligations which-the |aw
may seek to effectuate’ It is well 'settled
t hat if the Ilanguage of a section, is
ambi guous or is capable’ of nore than one
neaning the protocol itself becones relevant
for there is a prina facie presunption that
parliament does not intend to act in breach of

international law, including specific treaty
obligations. - In the words of Diplock, L.J.
in Sal omon v. Conmi si soners of

Custons and Excise(1).

"I'f the terms of the legislation are clear and
unanbi guous they nust 'be given effect’ to
whet her or not they carry out Her Mjesty's
treaty obligations, for the sovereign power
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-of. the Queen in Parlianent extends to
breaking treaties |see Ellernman Lines Ltd. .
Murrey(2)1 and any renmedy for, such a breach
of an international obligations lies in a
forum ot her than Her Mjesty’ s own
(1) [1966] 3 All E.R 871 at 875 -876.
(2) [1930] Al F.R, 503.
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courts. If the terms of the legislation are
not clear, however, but are reasonably capabl e
of nore than one meaning, the treaty itself
becomes relevant, for there is a prima facie
presunption that parlianent does not intend to
act in breach of international |aw, including
therein specific treaty obligations; and if
one of the neani ngs which can reasonably be
ascribed to the legislation is consonant wth
the treaty obligations and another or others
are not, the nmeaning which is consonant is to
"be  preferred. Thus, in case of lack of
clarity in the words used in the |egislation
the terns of the treaty -are relevant to
enable “the court to make its choice between
the possible nmeanings of these words by
applying this presunption.™
Applying this principle to the present case it is manifest
that art. 2 of the Convention whichis contained in the
Schedule to the 'Act inposes a duty on the Court of a
contracting State when seized of such an -action to refer
the parties to arbitration. ~Section 3 of “the Act nust,
therefore, be read in consonance with this internationa
obligation and any interpretation of ~S. 3 which would
restrict the obligation or inpose a refinenent not warranted

by the Convention itself will not be justified.
This view is also borne out by the reasoning of Scarman J.,
in Omer of Cargo on Board The Merak v. The Merak(1). In

that case the plaintiffs’ tinber was shipped abroad the
Merak under bills of lading which stated that the voyage was
"as per charter dated April 21, 1961" and contai ned a cl ause

incorporating "all the terms, conditions, clauses

including clause 30 contained in the said charter party".
Clause, 30 mms irrelevant to a bill of lading and  was
inserted in mistake for the arbitration clause 32. ' The
i ncorporation clause was foll owed by a clause giving para-
nmount effect to the Hague Rules. |In the course of the
voyage the cargo was danaged and just -within 12 nonths of
the final discharge of the cargo the plaintiffs, as

indorsees of the bills of lading, issued a wit claimng
damages from the Merak’'s owners, who relying on the
arbitration clause, noved for a stay (if the proceedings
under section 4 of the Arbitration Act, 1950. The
plaintiffs opposed the notion on the grounds that the
arbitration clause was not incorporated in the bills of
lading; that the dispute did not arise out of the Apri
charter party or any bills of |ading issued thereunder; —and
that the arbitration clause nust in any event be rejected
because it was repugnant to the paranount clause giving
effect to the Hague Rules, which by article 111, rule 6
provided for bringing ’'suit’ and not for arbitration
Scarman J. hol ding that section 4(2) of the Arbitration Act,
1950 gave effect to the inten-
(1) [21965] 2 WL R 250 at 262-263
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tion of the protocol on arbitration clauses to which the
sub-section related, rejected the plaintiffs’ contentions
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and stayed the proceedings. In the course of his judgnent

Scar nan J.

parties.

observed as foll ows :

“I'n ny opinion, the sub-section nust be read
together with the protocol as it st ands
translated into the English of the First
Schedule to the Act. Article 1 of the tran-
slated protocol provides for the recognition
of the wvalidity of an agreenent whet her
relating to existing or ,future differences
whereby the parties to a contract agree to
submit to arbitration differences arising in
connection_ w th that contract, and expressly
reserved to contracting states the right to
limt the obligation of recognition to
contracts which are considered conmercial

Article 4 provides that the tribunals of the
contracting states, on being seised of a
dispute regarding  a contract which includes
an arbitration agreenent whether referring to
present 'or future differences, shall refer
the dispute to arbitration. Thus the protoco

is concerned with two agreenents--0One, a
contract: commercial in character or giving
rise to a difference relating to matters that
are either comrercial or otherw se capable of
settlenent by arbitration, ‘between parties
subject to the jurisdiction- of di fferent
contracting states; the other, an arbitration
agreenent whereby  the parties to such a
contract agree to submt their differences to
arbitration. It is clear from the protoco

that the arbitration agreenment nmay itself be
i ncluded in and sinultaneous with the comrer-

ci al or business contract between the

In my opinion section 4(2) -of the Act s
intended to nake the sane distinction between
the parties’ business contract and their

arbitration agr eement , and no ot her
distinction. It uses the term"submission to
arbitration to i dentify t he prot ocol s

agreement to submt, their differences to
arbitration and the term "agreenent to~ Wich
t he pr ot ocol applies’ to identify t he
comercial or business contract between the
parties. Section 4(2) in nmy opinion, applies
to agreenents to subnmit to arbitration made in
pursuance of a contract to which, because of
its character and the character of its
parties, the protocol applies. The words "in
pursuance of" nerely establish the link that
there nust be between the agreement to submit
present or future differences to arbitration
and the agreement of a conmercial or business
character between parties of a certain -class
to which the protocol applies. They have in
this context no tenporal significance.
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see no reason for having to construe
"submission to arbitration’” as an act ua
submi ssi on of an existing dispute to a
particular arbitrator. The Act of 1950 does
not say that | nust. |t makes nonsense of the
protocol so to do. The Act of 1924 which
first introduced the sub-section, was an Act
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to give effect to the protocol ,arid there is
respect abl e, though now anti quat ed,

authority, namely, the repeal ed section 27 of
the Act of 1889, for giving a wider nmeaning to

"submission’ if the context so requires. The
term ’submission to arbitration’ is not now
defined by statute, and nust, -in nmy opinion

be given a neaning appropriate to its context.
Wil e, no doubt, it is often convenient to use
the termto distinguish an actual reference of
a particular dispute to arbitration from an
"arbitration agreement’ it would be wong so

to do in construi ng this particul ar
subsecti on. Accordingly, |I find nyself able
to say that the subsection gives effect to the
intention of the protocol, the i ntention

clearly being that when there is a business
contract between parties subject to different
contracting states those parties "are to be
referred to arbitration if they have SO
agreed, whether their agreement relates to
present or future differences."
The sane viewis expressed in Dicey & Morris,
The Conflict of Laws, 8th edn. p. 1075
Section 4(2) of the Act inposes upon the court
a duty to stay the proceedings if a party
relies on "a submissionto arbitration nade in
pursuance of 'an agreement to which t he
Pr ot ocol applies’. Thi s condi tion is
satisfied if the parties have agreed to subm't
present or future disputes to -arbitration
The term ’subm ssion’ includes an agreenent to
refer. The court is therefore under a duty to
stay the proceedings although no arbitrators
have been appointed, Find the fact that an
arbitration clause “is, included in t he
contract between the parties suffices for the
application of section 4(2). There i's thus no
di screpancy between the section and Article 4
of the Protocol to which it purports to give
effect. According to Article 4 the court nust
"refer the Parties to the decision of the
arbitrators" if the contract between t he
parties includes "an arbitration -agreenent
whet her referring to present or - to future
differences." The word "submission" ~used in
section 4(2) nust be regarded as ~synonynous
with the term’ arbitration agreenent’ in._the
Protocol and the term ' agreenent to which' the
protocol applies’ is used in the section ’'to
identify the comrercia
83
or business contract between the parties’.
The controversy surrounding the interpretation
of section 4(2) (to which reference, was nade
in the previous edition of this book) was |eft
undecided in Radio Publicity Ltd. v. Conpagnie
Luxembour geci se de Radi odi fusion(1l). It was,
however, settled by the decision of Scarman J.
in The Merak(2) and the point was not disputed
in ’'the Court of Appeal."
If the opposite view for which respondent No. | contends is
adopted and if it is held that the section only applies if
the parties have submitted an actual dispute to arbitration
the purpose of s. 3 of the Act and of the ratification of
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the New York Protocol of 1958 by India would have been
| argel y frustrated. Such an interpretation would be
contrary to the avowed object and intention of the Act which
is "to give effect to the Convention -on the recognition and
enforcenent of foreign arbitral awards" done at New York on
June 10, 1958. When there is anbiguity in the | anguage of
the section it is the duty of the court to adopt that
construction which will effectuate the object of the Act and
not nullify the intention of Parlianent and nake the
provi si on devoid of all neaning.
On behalf of the first respondent it was said that there was
a presunption that the legislature in reenacting a section
of the law nmust be presunmed to have been aware of the
intervening judicial interpretation and to have given its
approval to it. The classic statenent of the rule is that
Janes L.J. in Ex. p. Canmpbell (1)
"Where once certain words in an Act of
Par | i ament have recei ved a judicia
construction in one of the Superior Courts,
and the Legislature has repeated them w thout
any alteration in a 'subsequent statute, |
concei ve that the legislature nust be taken to
have used them according to the meaning which
a Court of conpetent jurisdiction has given
them™
But the rule is better and nore noderately stated by the
judicial Comrittee in Wbb v. Qutrin(4) where the words of
Giffith CJ. in the Australian case D Endon v. Pedder(5)
are adopted: "When a particular form of | egi sl ative
enactment, which has received authoritative “interpretation
whet her by judicial decision or by a |ong course of practice
is adopted in the framng of a |ater statute, it is a sound
rule of construction to hold that the words so adopted were
i ntended by the Legislature to bear the neaning which has
been so put upon thenf. Even in this qualified form
however .
(1)[1936] 2AIl E.R 721 at p. 726.
(2) [1965] 2 WL.R 250.
(3) [1870] L. R 5 Ch. 706.
(4) [1907] A.C. 81l. 89.
(5) [1904] 1 CL.R 91
84

the rul e has not been acknow edged wit hout protest (see the
speech of Lord Blanesburgh in Barras v. Aberdeen Steam
Trawl ing Co. (1) The presunption is weak and is passed on an
optimstic fiction. The rule has been criticised by Dr. C
K. Allen:
"The second petrifying f*actor is the real or
supposed rul e (now, however, questioned) /that
once a word or phrase has been given a certain
judicial neaning, it is deened to bear that
nmeani ng not only in all subsequent cases, but
in all subsequent statutes. This is an
of f shoot of the somewhat optimstic assunption
that the |l egislature nust be presuned to know
the actual state of the law. Consequently, if
a word has once been given a particular
nmeaning in any case of authority, however,
obscure, in connection wth any st at ut e,
however recondite, the draftsman who uses that
word in a later enactrment is, so to speak

"affected with notice of the judicia
interpretation, however renote it nay be from
the mtter in hand. It need hardly be said

that in the huge nmass of our case law this
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assunption is a transparent fiction." (Law in
the Maki ng pp. 508-9).
M. Raman referred to the decisions of the Calcutta Hi gh
Court and of the Bonbay Hi gh Court in Bajrang Electric Stee

Co. v. Conmi ssioners for Port of Calcutta(l), W Wod &
Sons Ltd. wv. Bengal Corporation(3) and K. E. Corporation
v. S. De Traction (4 ). It was held in these cases that

before the court stays proceedi ngs under s. 3 of the Act
there nmust be an actual submission by both the parties to
arbitrators of the particular point in dispute. It was
argued that in enacting s. 3 Parlianent was not content with
a nere readi ness of the parties to go to arbitration but it
i nsisted on sonething note, that is, the actual inplenenta-
tion of the arbitration agreenent by the parties concerned
by setting up the nachinery of arbitration in notion. | am
unable to accept this line of reasoning. It is not said
that there is along course of practice or a series of
deci sions of various H gh Courts taking a particular view of
s. 3 of  the Act. The decisions referred to by the
respondent ~are ~not nunmerous -and, it is unsafe and un-
realistic to draw the presunption that Parlianent in re-
enacting s. 3 of the Act was aware of the intervening
judicial interpretation and set its seal of approval upon
it. In R v. Bow Road Donestic Proceedings Court(5) Lord
Denning pointed out -that though the decision in R v.
Bl ane(6) stood for / over 100 years, if it was quite au
erroneous precedent, the fact that Parlianent had reenacted
the provisions of 'the statute, ~did not ‘authorise the
erroneous interpretation.

(1) 19331 A.C 402.

(3) AIl.R 1959 cal. 8.

(5) [1968] 2 AIl, EE R 89 at 911

(2) A 1.R 1957 cal. 402.

(4 A I1.R 1965 Bom 114.

(6) [21849] Q B. 769
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It is, however, nmaintained by the respondent that the words
" subm ssion" and "agreenent" mnust be given their natura

and grammtical neaning and the word "submission" nmade in
pur suance of an agreement" can only nmean an act ua

subm ssion of the disputes to the arbitral tribunal. So the
word "agreenent" can have reference to and can be construed
only in the sense of an arbitration agreenent or arbitra

clause in a comercial contract. It can-not  nean a
conmer ci al contract because an arbitrati on agreenent _cannot
be stated to have been made pursuant to a conmercia

contract. The contention is that if subm ssion has to be
taken in the sense of an arbitration -agreenent it would
render the words "submisison made in pursuance of an
agreenment” neaningless and unintelligible. In my  opinion
the argunment proceeds on a fallacy. A statute should not be
construed as a theoremof Euclid but the statute nust be
construed wth some imgination of the purpose which lies
behind the statute. The doctrine of literal interpretation
is not always the best nethod for ascertaining the intention
of Parlianent. The better rule of interpretation is that a
statute should be so construed as to prevent the nischief
and -advance the remedy according to the true intent of the
makers of the statute. The principle was for exanple,

applied by Lord Halsbury in Eastman Photographic Co. V.

Cbnptroller of Patents(1) where the question was whet her the
word ’'solio’ used as a trademark was an invented or a
descriptive word. |In examning this question Lord Halsbury
said: "Anbng the things which have passed into canons of
construction recorded in Heydon's case we are to see what
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was the |aw before the Act was passed, and what was the
m schief or defect for which the | aw had not provided, what
renmedy Parlianment appointed and the reason of the renedy".
At p. 575 Lord Hal sbury proceeded to state
Turner, L.J. in Hawkins v. Cathercole(2), and
adding his own high authority to that of the
j udges in Stredling v. Morgan(3) -after
enforcing the proposition that the intention
of the Legislature nmust be regarded, at |length
the judgment in that case : that the have
collected the intention ’sonetinmes by consi-
dering the cause and necessity of making the
Act. ... sonet i nes foreign ci rcunst ances
(thereby neani ng extraneous circunstances), so
that they have ever been guided by the intent
of the Legislature, which they have always
taken according ~to the necessity of t he

mat'ter, and according to that which is
consonant to reason and good discretion’. And
he adds : "W have, therefore, to consider not

merely the words of thi's Act of Parlia-
(1) [21898] A.C 571

(2) [1855] 6 Db M & C 1.

(3) [ 1584] 1 Plowd 204.
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neat but the intent of the Legislature to be
col lected fromthe cause and necessity of the
Act 'being made, froma conparison of its
several < parts, and from foreign (meani ng
ext raneous) circunstances so far as they can
justly be considered to throw |Iight upon the
subj ect . "
For the reasons expressed | hold that the appellant is
entitled under S. 3 of- the Act for an order of stay of the
proceedings in C. S. 118 of 1967 pending in the Madras Hi gh
Court on the ground that in terns-of the Contract dated
February 2, 1965 the parties expressly agreed that al
di sputes arising out of the contract should be settled by
arbitration by the Foreign Trade Arbitration Conm ssion of
the U S. S.R Chanber of Commerce at Myscow.
It is not, however, possible to decide these appeals finally
because the respondent has opposed the application for stay
on other grounds also. Ramanurti, J., found that the
arbitral clause in the contract of February 2, 1965 had
teased to be effective as between the parties asa result of
the agreerment dated August 14, 1966 Ex. P-32 "and that it

will be wholly unrealistic. . . to hold that the noment an
am cabl e settlenment as provided in Ex. P-32 proved futile,
the entire contract, Ex. P-4 revived. . . " On the

further aspect that adnmittedly s. 3 itself contains an
exception that the nmandatory obligation to stay is not
i ncunbent on the court if the court is satisfied that "the
agreement is null and void, inoperative or incapable of
being perforned® Ramanurti, J. was apparently of the view
that the alleged nullity of the contract on the basis  of
mutual m stake was, a matter that the court has to exanine
further after recording evidence and that was a ground on
whi ch proceedi ngs cannot be stayed under s. 3.

| consider, therefore, that C A 1209 and 1834 of 1969
shoul d be set down for further hearing on these points.

Cvil Appeals Nos. 1208 and 1833 of 1969 arise out of the
application No. 106 of 1968 filed by the first respondent
for injunction to restrain the first respondent for taking
further part in the arbitration proceedings in Mscow
Ramarmurti J., took the view that since the application no.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 30 of 30

2604 of 1967 for stay of the proceedings in the pending suit
C.S. Il 8 of 1967 bad been dism ssed the first respondent’s
i njunction petition should be allowed on the ground that the
two foruns were nutually exclusive. In the connected
appeals | have taken the view that the appellant would be
entitled to an order of stay of the proceedings in C.S. 118
of 1967 under s. 3 of Act 45 of 1961. Even assuming that S
3 of the Act is not applicable this is not a proper case in
which the Hi gh Court should have issued an injunction
restraining t he appel l ant from proceedi ng with t he
arbitration. As a rule the Court has to exercise its
di scretion wth great circunspection for it 1is inperative
that the
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ri ght of access to the tribunals of a country should not be
lightly interfered wth. It is not sufficient nerely to

show that two actions have been started for it is not prim
facie wvexations to -conmence two actions about the sane
subject natter, one here and one abroad. (See Mttenry v.
Lewi s(1). The reason of this reluctance to exercise the
jurisdiction is that owing to a possible difference between
the laws of the two countries, the stay of one of the
actions may deprive the plaintiff of some advantage which he
is justified in pursuing. Thus he may have a persona
remedy in one country and a remedy only agai nst the goods in
another; or a renedy against land in one State but no such
remedy in another.. The rule ' therefore, is that a plea of
lis alibi pendens will not succeed and the court wll not
order a stay of proceedings unless the defendant proves
vexation in point of fact. He nmust show that the continued
prosecution of both actions is oppressive or enbarrassing,
an onus which he will find it difficult to discharge if the
plaintiff can indicate sone material advantage ‘that is

likely to result fromeach separate action. Each ' case,
therefore, depends wupon the setting of its owmn facts and
ci rcumst ances. In the facts of the present case I am of

opi nion that no case for injunction has been nade /out and
the order of Ramanurti, J., dated April 12. 1968 all ow ng
the application of respondent in no. 106 of 1968 should be

set -aside. | would accordingly allowthe appeals nos. 1208
of 1969 and 1833 of 1969 with costs.

ORDER
In accordance with the opinion of the majority the _appeals
are dism ssed. There will be no order as to costs.
Y. P.

(1) 22 Ch. D. 401.
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