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ACT:

Weal th Tax Act, 1957-5. 21(2)-Assets held under Trusts-
Mer e right to be considered for distribution of income or
corpus cannot be regarded as an 'interest’-There nust be a
right, present or contingent, before it can be said that an
assessee has an interest.

HEADNOTE

The respondent who was entitled to mninum annua
payments of specified anpbunts under the three trust deeds in
guestion was assessed to tax under sub-s. (2) of s. 21 of
the Walth Tax Act, on the entire value of the assets held
by t he trusts. On appeal, the Appel | ate Assi st ant
Conmi ssioner confined the liability of the assessee to
wealth tax on the capitalised value of the mninum anounts
payabl e under the trust deeds, and his decision was
affirmed, on second appeal, by the Appellate Tribunal. At
the instance of the Revenue, the opinion of the High Court
was sought on the question whether the finding that it was
only the capitalised value of the interest of the -assessee
that had to be included in the net wealth of .= the assessee
was 5justified. The Hi gh Court answered the question in_the
affirmative, in favour of the assessee and against’ the
Revenue.

Di sm ssing the appeal s,

HELD: A nere right to be considered for distribution of
the income or of the corpus of the Trust Fund cannot be
regarded as an ’'interest’ since it is not capable  of
val uation. There nust be a right, present or contingent,
before it can be said that an assessee has an interest. The
instant case is one where beyond the specified mninum the
assessee was not entitled to anything nore. [273F-Q

Gartside & Anr. v. Inland Revenue Conmi ssi oner s,
LR, [1968] Appeal Cases 553, relied on

Padmavati Jaykrishna Trust & Another v. Conm ssioner of
Wealth Tax, Qujarat, [1966] 61 |I.T.-R 66; Conm ssioner of
Weal t h- Tax Bonbay v. Trustees of Ms. Hansbai Tribhuwandas
Trust, [1968] 68 |I.T.R 527; Conm ssioner of Walth-Tax, A
P. v. Trustees of H E H
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Nizam 's Fanily (Renainder Wealth) Trust, [1977] 108

. T.R 555, Commi ssioner of Walth-tax A P. v. Trustees of
H E.H The N zam s Sahabzadi Anwar Begum Trust, [1981] 129
. T.R 796; Leedale (Inspector of’ Taxes] v. Lewis, [1982] 3
Al E.R 808 and McDowell and Co. Ltd. v. Commercial Tax

I
Oficer, [1985] 154 |I.T.R 148, distinguished.

2. There is no doubt that the expression 'property’ mnust
bear a conprehensive inport. The question remains whether
what is conveyed under the three deeds of settlement to the
assessee is a right to anything nore than the prescribed
m ni mum under each deed. It is apparent that the assessee
was entitled only to the mninmum prescribed in each of the
deeds of settlenent. Whether or not he received any further
amount out of the net income of the Trust Fund was |eft
entirely in the discretion of-the Trustees. There was no
right .in the assessee to any portion of the net incone in
excess of ‘the m ni mum guaranteed to him It is the mninmm
al one whi'ch-he could claimas his property. So also, on the
di stribution —of the accunul ated balance as capital at the
end of the stipulated periodthere was no right in him to
receive any part thereof. It was open to the Trustees to
ignore himaltogether and they could pay it to such other
nmenbers of the fam'ly as they chose. [272H;, 273. A-B]

Ahmed G H Arriff and Others v. Commi ssioner of Walth-
tax Calcutta [1970] 76 |.T.R 471. referred to.

Per Suhyusuchi ‘Mhkhurji. J.

On behal f of the Revenue an appeal was made before us
that we should really construe the three Trust - Deeds
together and see 'the gane of the hidden purpose’  behind
these Trust-Deeds which were. in fact. for ~the 'sole and
exclusive benefit of the assessee. It is true that tax
avoi dance an under-devel oped developi nhg-econony should not
be encouraged on practical as well as ideol ogical grounds.
One woul d wi sh, that one coul d get the enthusiasm of Justice
Hol mes that taxes are the priceof civilization ‘and one
would like to pay that price to buy civillzation.  But the
guestion which nmany ordinary tax-payers very often’ in a
country of shortages wth ostentious consunption and
deprivation for the |arge masses ask, is does he with taxes
buy civilization or does he facilitate the wastes and
ostentiousness of the few. Unless waste and ostentiousness
in Government’'s spendings are avoi ded or eschewed, no anount
of noral sernons would change people’'s attitude to tax
avoi dance. In any event, however, where the true effect on
the construction of the Deeds is clear, as in this case, the
appeal to discourage tax avoidance is not |(a relevant
consi deration. [274E-H, 275A-C]

PG NO 268

McDowell & Conpany Limted v. Conmercial Tax  Ofice
[1985] 154 |.T.R 148 referred to.

JUDGVMVENT:
CIVIL APPELLATE JURISDICTION: Civil Appeal Nos. 2034-
2036 of 1974.
From the Judgnent and Order dated 1.10.1973 of the
Gujarat H gh Court in Walth Tax Reference No. 16 of 1971
Dr. Gauri Shankar, M ss A Subhashini for the Appellant.
Hari sh Salve and Ms. A K. Verma for the Respondent.
The foll owi ng Judgnents of the Court were delivered:
PATHAK, CJ. These appeals by certificate granted by the
Gujarat H gh Court are directed against the judgment of the
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Hi gh Court disposing of three wealth-tax References.

The three trust deeds were executed by Narottam Lal bha
for the benefit of the assessee, his wife and his children
and grand children The deed dated March 19. 1955 created a
trust known as the Arvind Narottam Trust. The deed dated
April 9, 1955 <created a trust called the Arvind Famly
Trust. And the deed dated March 18, 1961 created a trust
described as the Arvind Kalyan Trust. Al the three trust
deeds are couched in identical terms, except in regard to
the m ni mum anpbunts payable to the beneficiaries out of the
income of each year. There was one further difference in
detail. The first two deeds. specified a period of 18 years
from the date of execution as the period during which the
net income could be distributed to the assessee. his wife
and children, while the third specified a period of 30
years. The m ni mum-annual paynents to be made under the
three trust deeds to the assessee by way of nmaintenance were
Rs. 250, Rs. 150 and Rs. 250 respectively. Under each of the
trust ' deeds the settlor specified the interest of the
beneficiaries inthe trusts. The pertinent terns of one of
them the Arvind Narottam Trust Deed. nmay be set forth here.
Clauses 7 and 8 of that Trust Deed provide:

"7(a) Whatever income by way of interest or otherwise is
received each year by the trustees from the trust fund
shoul d be first applied in nmeeting with the expenses of the
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managenent of the trust and the paynent of taxes thereof.
For a period of 18 years hereafter, the trustees nay pay to
Arvind or if Arvind gets married during the period to
Arvind, his wfe and children or to one or nore. of these
persons, such portion of the net inconme remaining thereafter
as the trustees deemfit. However, the trustees shall pay to
Arvind, or if Arvind gets married during the period to each
Arvind and his wife, at |east Rs.150 every year. After. such
distribution, if there remains any surplus fromthe incone
of any year, it shall be added to the corpus of the fund. if
in any year the net income accuring to the fund is l'ess than
Rs.300 the whole anmobunt should be paid to Arvind and if
Arvind gets married during the period to Arvind and his w fe
in equal shares. If Arvind expires during the period of 18
years hereafter or if Arvind gets married during the period
and both Arvind and his wife expire, the whole of the net
i ncome of the trust fund should be added to the corpus for a
peri od of 18 years hereafter.

(b) Whatever nay be the corpus and ~the ~accunul ated
bal ance remmining undistributed out of the income of each
year, shall be paid (as capital) at the end of 18 vyears
hereafter to Arvind, his wife and his children or survivor
or such of themin such proportion as the trustees deemfit.
If the trustees are not able to decide Upon the persons to
whom or the proportion in which the said corpus and
accumul at ed bal ance of incone is to be distributed or it is
not possible legally to give effect to the decision of
trustees or it is illegal to do so, then the proportion _in
which the distribution will be nade will be an equal share
for each of the persons or survivors conprising of Arvind
his wfe and his children. If none of the said persons are
alive at the tine of distribution then the distribution wll
be made to Niranjan. his wife and children or survivors. al
or such of themand in such proportion as the trustees deem
fit. |If none of the said persons are alive at the tine of
di stribution then the corpus and the bal ance of income will
be given over by the trustees on such conditions as they
deemfit as donation to the Gujarat University or any other
educational institution or an institution giving nedical aid
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or attending to, the health of public in general
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8. If the trustees so think fit the trustees are hereby
74 to distribute as capital even before the expiry of 18
years whatever property and incone is at the particul ar
time accumulated in the trust fund to Arvind, his wfe and
his children or survivor or such of themin such proportion
as the trustees deemfit. If the trustees are not able to
deci de wupon the persons to whomor the proportion in which
the said corpus and accumnul ated bal ance of inconme is to be
distributed or it is not possible legally to give effect to
the decision of trustees or it is illegal to do so, then
the proportion in which the distribution will be made wll
be an equal share for each of the persons or survivors
conprising of Arvind, his wife and his children. If none of
the said persons are alive, at the tine of distribution then
the distribution will be nade to Niranjan, his wife and his
children ~or survivors, all or such of them and in such
proportion as the trustees deemfit. If none of the said
persons. ‘are alive at the time of ‘distribution, then the

corpus and the bal ance of “i ncone wil'l be given over by the
trustees on such conditions as they deemfit as donation to
the CGujarat University or any other educational institution

or an institution giving nmedical aid or attending to the
health of public in general. But if Arvind and his wife are
the trustees at that tine then they have no right to give
vote in the above matter. But if the -other trustees
unani nously agree to allow themto vote then they can."

The Wealth Tax Officer nade assessnent orders for the
assessment years 1963-63, 1963-64 and 1964-65 under the
Weal th Tax Act, the relevant val uation dates being  Decenber
31, 1961, December 31, 1962 and Decenber 31, 1963. He
assessed the assessee under sub-s. (2) of s. 21 of the
Wealth Tax Act on the entire value of the assets held by the
trusts. On appeal the Appellate Assistant Conmi ssioner
confined the liability of the assessee to wealth tax on the
capitalised value of the m ni numanmobunts payabl e under the
trust deeds for his maintenance. that is to say say Rs. 250,
Rs. 150 and Rs.250 respectively per year. The Appellate
Tri bunal, on second appeal, affirmed the view taken by the
Appel |l ate Assistant Conmi ssioner. At the instance of the
Revenue. the three cases were carried in reference to - the
H gh Court for its opinion in each case on the follow ng
qguestion,n of |aw

"Whether, on the facts and in the circunstances of the
case, the finding that it is only the capitalised value of
the interest of the assessee that has to be included in the
net wealth of the assessee is in |law justified?"
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The Hi gh Court answered the question in each case in the
affirmative, in favour of the assessee and against the

Revenue. And now t hese appeal s.

Admittedly, on all relevant dates of these assessnent
years, the assessee was a bachelor, and was alone entitled
therefor to the benefit of the three trusts. It is accepted
al so that the trusts are discretionary trusts. The
controversy between the parties arises on the application of
s. 21 of the Walth Tax Act. Section 21, as it stood at the
rel evant time provided:

"S. 21. Assessnment when assets are held by courts of
war ds, adm nistrators-general, etc.-

(1) In the case of assets chargeable to tax under this
Act, which are held by a court of wards or an adm nistrator-
general or an official trustee or any receiver or manager or
any other person, by whatever nane called, appointed under
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any order of a court to nanage property on behalf of
another, or any trustee appointed under a trust declared by
a duly executed instrunent in witing, whether testanentary
or otherwise (including a trustee under a valid deed of
wakf), the wealth-tax shall be | evied upon and recoverable
from the court of wards, admnistrator-general, officia
trustee, receiver, manager or trustee, as the case may be,
in the Ilike manner and to the sanme extent as it would be
| eviable upon and recoverable fromthe person on whose
behal f (or for whose benefit) the assets are held, and the
provisions of this Act shall apply accordingly.

(2) Nothing contained in sub-s. (1) shall prevent either
the direct assessnment of the person on whose behal f (or for
whose benefit) the assets above referred to are held. or the
recovery from such person of the tax payable in respect of
such assets.

(3) xx XX XX XX

(4) Notwi t hstandi ng anyt hing contained in (the foregoing
provi sions of ) this section, where the shares of the persons
on whose behal f -or for whose benefit any such assets are
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held are indeterm nate or unknown, the wealthtax shall be
| evi ed upon and recovered from the court of war ds,
adm ni strator-general, official trustee, receiver, manager
or other person aforesaid, (as the case nay be, in the like
manner and to the sane extent as it would be |eviable upon
and recoverable froman individual who is a citizen of India
and resident in India) for the purpose of this Act.

The contention of \Dr. V. Gauri Shankar on behalf of the
Revenue is that the settlor had specifically made these
three trusts for the benefit of his son, ~Arvind, the
assesee, and has decl ared unequi vocal |y that the settlenent
is for the benefit of the assessee, and on the asses-. see’'s
marriage, also for the benefit of his wife and children. It
is urged that the H gh Court has erred in failing to collect
the real intention of the settlor fromthe entire docunent
and has erroneously confined itself to paragraph 7 of the
deed. According to |learned counsel, what the High / Court
should have done was to ascertain the state of affairs
exi sting on the relevant valuation date. It should not have
been influenced by what could possibly happen in the
indefinite future on the happening of certain contingencies.
The subm ssion is that on the valuation dates there was only
one beneficiary, the assessee, his share was determ ned -and
known, and it extended to the entire interest in the “trust
properties. It is urged that in the case of a discretionary
trust the interest of the beneficiary extends not only to
the actual share paid to himbut to his right to be
considered as a potential recipient of the net -incone
remai ni ng after defraying the managnent expenses and payi ng
the taxes. It extends, he says, to an interest in the Trust
accumul ation both before or after the expiry of t he
stipulated period when the Trustees are enpowered to
distribute the accumulated balance as capital. Learned
counsel urges that the whol e deed of settlenent in each case
should be read and understood conprehensively and only
thereupon can a true answer be returned to the question
franed in the reference. Considerabl e enphasis has been on
the subm ssion that the capital value of the contingent
intereset in the entire property nust be kept in view |
have no difficulty in accepting the subm ssion of Dr. Gauri
Shankar that for a proper understanding of a case before us
we nmust consider the entire deed of settlement. That,
however, does not Ilead to the conclusion which |earned
counsel wishes us to accept. What is the interest of the
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assessee under the deed of settlement on the relevant
val uation date? We are concerned with the capital value of
that interest. It is apparent that the assessee was entitled
only to the mninumprescribed in each of the deeds of
settl enent. VWet her or not be received any further anount
PG NO 273
out of the net income of the Trust Fund was |left entirely in
the discretion of the Trustees. There was no right in the
assessee to any portion of the net income in excess of the
m ni mum guaranteed to him It is the minimnmmalone which he
could claimas his property. So also, on the distribution of
the accumulated balance as capital at the end of the
stipulated period there was no right in himto receive any
part thereof. It was open to the Trustees to ignore him
altogether and they could pay it to such other nenbers of
the famly as they chose.

In support of the proposition that the expression
"property’ is a termof the wi dest anplitude and that every
possible ‘interest is includible therein we are referred to
Ahmed GH Ariff”and Others v. Conmi ssioner of Walth- Tax,
Calcutta, [1970] 76 |I.T.R 471. | have no doubt that the
expression 'property’ must bear a conprehensive inport. The
guestion renmains whether what is conveyed under the three
deeds of settlenment to the assessee is a right to anything

nore than the prescribed mninumunder each deed. | nmay
reiterate that the interest extends to no nore than that
m ni mum

It is contended on behalf of the Revenue that the fact
that a beneficiary may change on the happening  of certain
contingencies will not nake the share of the beneficiary un-
determ ned or unknown.  _and reliance has been placed on
Padmavati Jaykrishna Trust & Another ~v. Comnm ssioner of
Weal th-Tax, GQGujarat [1966] 61 |I.T.R 66; Conmi ssioner of
Weal t h- Tax, Bombay v. Trustees of M's. Hansbai Tri bhuwandas
Trust, [1968] 68 I.T.R 527; Comm ssi oner of Walth-Tax, A
P. v. Trustees of HE H N zams Fam |y (Renmai nder / Walth)
Trust. [1977] 108 |.T.R 555 and Conmi ssi oner of Walth-Tax,
A.P. v. Trustees of H E.H The N zam s Sahebzadi Anwar Begum
Trust, [1981] 129 |.T.R 796. These cases can be ‘of no
assistance to us, for, wunlike the facts in each of those
cases, the instant case is one where beyond the specified
m nimum the assessee was not entitled to —anything nore.
There nust be a right, present or contingent, before it can
be said that an assessee has an interest, and | am-supported
in this by what was said by the House of Lords in Gartside &
Anr. v. Inland Revenue Commi ssioners. LR 1968 Appeal Cases
553 where it was also observed that a nere right to be
considered for distribution of the income or of the corpus
of the Trust Fund cannot be regarded as an ‘interest’ ~ since
it was not capable of valuation. Dr. Gauri Shankar relies on
Leedal e (Inspector of Taxes) v. Lewis., [1982] 3 “All ER
808. But the decision in that case turned on the principle
| anguage of the English Statute, where an approxi mation of
the value is permitted by the "just and reasonable" clause
and by the words "as near as may be" in S. 42(2) of the
Fi nance Act.

PG NO 274

It is vehenmently urged by Dr. Gauri Shankar that the
approach to be adopted in this case is not that which finds

f avour under the I ncome-t ax | aw, and di fferent
considerations prevail wunder the Walth Tax Act. As | am
proceeding on the basis of the true construction of the
Deeds of Settlenment, | fail to see any substance in that

contention. Reliance war al so placed by |earned counsel for
the Revenue on MDowell and Co. Ltd. v. Commercial Tax
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Oficer, [1985] 154 |I.T.R 148. That decisi on cannot advance
the case of the Revenue because the | anguage of the deeds of
settlenent is plain and adnmits of no anbiguity.

In the result | endorse the view taken by the Hi gh Court
and di sm ss these appeals with costs.

SABYASACH MUKHARJI, J. | agree with the judgment of the
| earned Chief Justice. There is, however, one aspect of the
matter on which sone argunents were advanced at the tine of
hearing of this case, to which | would like to advert.

Dr. V. Gauri Shankar appearing on behalf of the revenue
made an appeal before us stating that we should really
construe the three Trust-Deeds together and see 'the gane of
the hi dden purpose’ behind these Trust-Deeds which were, in
fact, for the sole and exclusive benefit of the assessee. He
drew our attention to the observations of Justice Chinnappa
Reddy, with which other learned Judges of the Full Bench
agreed in MDowell & Co. Ltd.~v. Commercial Tax Oficer
[1985] 154 I TR 148. He invited us to hold that having regard
to the taxing Statute the tax avoi dance device should be
exposed. ' Justice Chinnappa Reddy has noticed the change in
judicial —attitude to thetax —avoidance devices. Justice
Reddy nentioned that in the country of its birth the
principles of Westmnister of condoning tax avoi dance have

been given a decent ‘burial. In that very country the phrase
"taxavoi dance’ is/ no'longer condoned or looked wupon wth
synpat hy.

It is true that tax avoidance .in- an -under-devel oped
devel opi ng econony shoul d not be encouraged on practical as
wel | as ideol ogical grounds. One would wi sh, as noted by
Reddy, J. that one could get the enthusiasm of Justice
Hol mes that taxes are the price of civilization and one
would like to pay that price to buy civilization. But the
guestion which nany ordinary tax-payers very often in a
country of shortages wth ostentious consunption and
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deprivation for the |arge masses ask, is does he wth
taxes buy civilization or does he facilitate the wastes and
ostentiousness of the few Unless wastes and ostentiousness
in Government’'s spendings are avoi ded or eschewed, no anount
of noral sernmons would change people’'s attitude to tax
avoi dance.

In any event, however, where the true effect on the
construction of the Deeds is clear, as in this case, the
appeal to discourage tax avoidance is not a relevant
consi deration. But since it was made it has to be noted and
rejected. Wth these observations | agree.

H L. C Appeal s di sni ssed.




