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ACT:

Benam  Transaction-(Prohibition) Act, -1988: Sections
2(a), (c), 3(2) ‘and 4--Prohibitionof right to recover
property hel d benam -Wether applicable to an appeal pending
on the date of commencenent of ‘Act--Delay in disposal of
appeal --Wiet her an action of court-Maxi mactus curiae gra-
vabit nenenium-Applicability of.

Constitution of I ndi a, 1950: Art. 136- - Supr ene
Court--Wen can interfere with concurrent findings of fact.

Statutory Construction: Retrospective operation--Pre-
sunption agai nst - - When ari ses- -Act decl aratory in
nat ur e- - Whet her oper at es from tine ant ecedent to
enact ment - - Qual i fyi ng or disqualifying st at ut e- - Whet her
retroactive--Renedy barred by Act--Wiether corresponding
ri ght render ed unenf or ceabl e--Law Conmi ssion’s
Report--Whether can be referred as external aid to construc-
tion of provisions of statute.

Practice & Pr ocedur e: Decr ee passed by
courts--Appeal pending--Appellate Court--Wether conpetent
to take into account |egislative changes subsequent to the
decree in noulding the relief to be granted.

Words and Phrases: Ubi jus ibi remedi um -Meaning of.

HEADNOTE

The respondent filed a suit in the Court of Civil Judge,
praying that he be declared the sole and real owner of the
suit house and that the appellant be permanently restrained
from transferring the suit house. The trial court decreed
the suit accordingly. The appellant filed an appeal before
the Additional District Judge, who dismssed the saneg,
agreeing with the findings of the trial court that the
respondent had paid the price and purchased the house benam
in the nane of the appellant and therefore, the appellant
had no right to create an equitable nortgage or to transfer
the suit house. The appellant’s second appeal was also
di sm ssed by the High Court. Hence, the appeal by specia
| eave, by the appellant. During the pendency of the appeal
t he
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Benam Transactions (Prohibition) Act, 1988 cane into force.

It was contended on behal f of the appellant that the
respondent and the appellant had been living as man and wife
and out of affection for the appellant, the respondent had
purchased the suit house in the appellant’s nanme for
Rs. 8,000, for which the appellant had contributed Rs.2,000
and, therefore, the courts below had erred in holding that
the suit house was not gifted by the respondent to the
appel | ant but was held benam in her name, and that even if
it was so held benam, the subsequent |egislation, nanely,
the Benam Transactions (Prohibition Act, 1988 had put a
conplete bar to the respondent’s suit against the appellants
in respect of the suit house.

On behalf of the respondent, it was submitted that the
i ssues on gift and benam have been concluded by concurrent
findings of fact of the courts below and that the respond-
ent’s right to the benam suit house having already becone
final it would not be affected by the subsequent Act.

On the questions: (a) whether the concurrent findings of
fact of the courts bel ow shoul d be interfered with or not,
(b) whet her despite the decree in favour of the respondent,
the suit or actionwuld be affected by the subsequent
| egi slation, namely, the Benam Transactions (Prohibition)
Act, 1988 and its/ predecessor O dinance, (c) whether, on a
proper construction, the legislature nay be said to have
expressed its intention of retrospective applicability of
the legislation, and (d) whether there was a 'suit present
bet ween the respondent and the appellant on the date of the
| aw coming into force
Al owi ng the appeal, this Court,

HELD: 1.1 A retrospective operation is not to be given
to a statute, so as the inpair existing right or obligation
otherwise than as regards matter of procedure unless that
effect cannot be avoided without doing violence to the
| anguage of the enactnment. The presunption against retro-
spective operation is strong in cases in which the /statute,
if operated retrospectively, would prejudicially affect
vested rights or the illegality of the past transactions, or
i mpair contracts or inpose new duty or attach new disability
in respect of past transactions or <consideration already
passed. However, a statute is not properly called a retro-
spective statute because a part of the requisites for its
action is drawn froma tine antecedent to its passing.
[ 633H, 634A-C]

623

1.2 Every law that takes away or inmpairs.rights vested
agreeably to existing laws is retrospective, and is general -
Iy unjust and may be oppressive. But |laws made justly and
for the benefit of individuals and the comunity as a /whole
nmay relate to tine antecedent to their conmencenent. The
presunption against retrospectivity may in such cases be
rebutted by necessary inplication fromthe | anguage enpl oyed
in the statute. It cannot be said to be an invariable rule
that a statute could not be retrospective unless so ex-
pressed in the very ternms of the section which has to be
construed. The question is whether on a proper construction
the legislature nay be said to have so expressed its inten-
tion. [634C E]

1.3 Before applying a statute retrospectively, the court
has to be satisfied that the statute is in fact retrospec-
tive. The Courts nust also |ook at the general scope and
purview of the statute and at the remedy sought to be ap-
plied and consider what was the former state of |aw and what
the |l egislation contenplated. [634A-B]
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Craise on Statute Law, 7th ed. referred to

1.4 \Were a particular enactnment or anendnent is the
result of the recommendati on of the Law Conmi ssion of |ndia,
it my be permissible to refer to the relevant report. What
i mportance can be given to it will depend on the facts and
ci rcunmst ances of the case. However, the court has to inter-
pret the | anguage used in the Act and when the | anguage is
clear and unanbiguous, it nust be given effect to. Law
Conmi ssion’s Report may be referred to as external aid to
construction of the provisions. [631C, 633D
Santa Singh v. State of Punjab, [1977] 1 SSC R 229referred
to.

In the instant case, the Law Commi ssion was of the view
that the Ilegislation replacing the Benanti Transactions
(Prohibition of Right to Recover Property Ordinance, 1988)
should be retroactive in operation and that no | ocus peni-
tentia need be given to the persons who had entered in the
benam transactions in the past. [633B]

2.1 Wen an Act is declaratory in nature, the presump-
tion against retrospectivity is not applicable. Acts of this
ki nd only declare. A statute in effect declaring the benam
transactions to be wunenforceable belongs to this type.
[ 636A- B]

2.2 The Parlianent has jurisdiction to pass a declaratory
| egi sl a-

624

tion. As a result of the provisions of the Benam Transac-
tions (Prohibition) Act, 1988, all properties held benam at
the nmonment of the Act coming into force may be affected
irrespective of their beginning, duration and origin. This
will be so even if the legislation is not retrospective, but
only retroactive. [633E-F]

2.3 The expression "any property held benam" in s. 4 of
the Act is not limted to any particular tine, date or
duration. Once the property iS found to have been held
benam, no suit, claimor action to enforce any right in
respect thereof shall lie, and the real owner is bereft of
any defence agai nst the person in whose nane the property is
hel d or any other person. In its sweep, s. 4 envisages past
benam transactions also within its retroactivity. In this
sense, the Act is both a penal and a disqualifying statute.
In Case of a qualifying or disqualifying statute, it may be
necessarily retroactive. [635E-H

2.4 The presunption against taking away vested right
will not apply in this case inasnmuch as under law it is the
benam dar i n whose nanme the property stands, and law only
enabled the real owner to recover the property from him
which right has now been ceased by the Act. I'n. one sense
there was a right to recover or resist in the real = owner
agai nst the benamidar. Ubi jus ibi renmedium Wen there is a
right, there is a renmedy. Wiere the renedy is barred, the
right is rendered unenforceable. In this sense it is a
di sabling statute. Al the real owners are equally affected
by the disability provision irrespective of the tinme  of
creation of the right. Aright is a legally protected inter-
est. The real owner’s right was hitherto protected and the
Act has resulted in renmoval of that protection. [636B-C]

2.5 Wen the law nullifies the defences available to the
real owner in recovering the benam property fromthe benam
idar, the Ilaw nmust apply irrespective of the tine of the
benam transactions. The expression "shall lie" ins. 4(1)
and "shall be allowed" in s. 4(2) are prospective and shal
apply to present (future stages) and future suits, clains or
actions only. [636D

3. The hearing of appeal under the procedural [|aw of
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India is in the nature of re-hearing and, therefore, in
noulding the relief to be granted in a case on appeal, the
appel l ate court is entitled to take into account even facts
and events which have conme into existence after the decree
appeal ed against. Consequently, the appellate court is
conpetent to take into account |egislative changes since the
deci sion wunder appeal was given and its powers are not
confined only to see whether the

625

ower court’s decision was correct according to the law as
it stood at the tine when its decision was given. [636F-

Once the decree of the H gh Court has been appealed
agai nst, the matter becane sub judice again and, therefore,
the Suprenme Court had seisin of the whole case, though for
certain purposes, e.g. execution, the decree was regarded as
final and the courts below retained jurisdiction in that
regard. [636G H]

Lachmeshwar v. Keshwar Lal Al.R 1941 F.C. 5; Shyabud-
dinsab' v. The Gadag Betgeri Municipal Borough, [1955] 1
S.C.R 1268; The King v. The General Conmm ssioner of incone
Tax, [1916] 2 K B. 249; Mikharjee Oficial Receiver v.
Ranratan Kaur. [1935] L.R 63 1.A 47, Dayawati v. Inderjit,
[1966] 3 S.C.R 275; ‘Mohanl'al Jain v.H s Hi ghness Mbharaja
Shri Man Singh, [1962] 1 S.C.R 702 and Amerjit Kaur v.
Pritam Singh, [1975] 1°'S.C.R 605 relied upon.

Nand Ki shore Marwah v. Sanundri Devi, [1987] 4 S.C C
382 di stingui shed.

4. Odinarily, this Court in an appeal w'll not inter-
fere with a finding of fact which is not shown to be per-
verse or based on no evidence. But where there are materia
irregularities affecting the said finding or where the court
feels that justice had failed and the finding is likely to
result in unduly excessive hardship, this Court ' cannot
decline to interfere nerely on the ground that the | finding
in question is finding of fact. [627E, H, 628A]

Babu v. Dy. Director, A I.R 1982 S.C. 756; Prasad v.
Govi ndaswany, A I.R 1982 S.C. 84; Dhanlibhai v. State of
Gujarat, A l.R 1985 S.C. 603; Ganga Bishan v. Jay  Narayan,
AR 1986 SC. 441; Udaychand Di sst v. Saihal Sen, ‘A l.R 1988
S.C. 367 and Ram Singh v. Ajay Chawa AIR 1988 S.C. 514
relied upon.

In the instant case, the concurrent findings of the
courts below are based on reasonabl e appreciation of evi-
dence on record and, therefore, can in no way be said to be
perverse or unreasonable. The H gh Court has analysed the
facts and correctly applied the tests to determ ne  whet her
the transaction was benam or not. Therefore;, there is no
justification in tile appeal under Art. 136 of the Constitu-
tion for interference with the concurrent findings of ~ fact.
[ 629A- C]

However, in view of the pendency of the appeal before
the Supreme Court, and consequently, the suit filed by the
respondent, on
626
the date of comng into force of s. 4 of the Benam Transac-
tions (Prohibition) Act, 1988, which nullified the defences
available to the real owner in recovering the benam proper-
ty from the benami dar, and since the law was applicable
irrespective of the time of the benami transactions, the
respondent’s suit or action for recovering the suit house
hel d benam by the appellant cannot be decreed. [636D E]

No doubt, nobody should suffer for an act of the Court,
but delay in disposal of an appeal cannot be ternmed an
action of the court. Hence the maxi mactus curiae nenenim
gravabit is not applicable in this case. [637F-(F
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The decree passed by the lower courts is, therefore,
annihilated and the suit filed by the respondent is dis-
m ssed. [637G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2311 of
1978.

From the Judgnent and Order dated 27.3.1978 of the
Al | ahabad Hi gh Court in Second Appeal No. 130 of 1975.

Awadh Behari and N.N. Sharma for the Appellants.
Yogeshwar Prasad and Ms. ‘Rani Chhabra for the Respondent.
The Judgrment of the Court was delivered by

K.N. SAIKIA J. This appeal by special leave is fromthe
judgrment and order dated 27.3.1978 of the H gh Court of
judicature at Allahabad (Lucknow Bench), in second appea
No. 130 of 1975, dism ssing the appeal and upholding the
decree of 'the plaintiff-respondent’'s suit.

The  ‘plaintiff-respondent” Prem Behari Khare instituted
suit No. 42 of 197 1 in the court of Cvil Judge, Mhanla
@un j, Lucknow praying for the reliefs, inter alia, that he
be declared to be the sole and real owner of the suit house,
and that the defendant-appellant be permanently restrained
from transferring /'the suit house. The |learned Cvil Judge,
Lucknow, by his judgnent dated 133.1974 decreed the suit
declaring the plaintiff to be the sole and real owner of the
suit house and permanently restraining the defendant from
transferring the suit house to any other person. On first
appeal by the defendant appellant the |earned Additiona
District Judge; Lucknow by his judg-

627

ment dated 23.12.1974 dismi ssed the appeal agreeing with the
findings of the trial court that it was~ the plaintiff-re-
spondent who paid the consideration and purchased the suit
house benam in the nane of tile defendant-appellant who,
therefore, had no right to create any equitable nortgage or
to transfer the suit house. The defendant-appellant’s second
appeal thereafter was al so dismissed by the High Court of
Judi cature at Allahabad by the inpugned judgnment dated
27.3.1978. Hence this appeal by special |eave.

M. A B Rohtagi |earned counsel for the appellant
subm tS, inter alia, that the | earned courts below erred in
hol ding that the suit house was not gifted by the plaintiff
to the defendant but was held benam in her name; and  that
even if it was so held benani, the subsequent | egislation
nanely, the Benam Transactions (Prohibition) Act 1988, has
put a conplete bar to the plaintiff’s suit  against the
def endant in respect of the suit house.

M. Yogeshwar Prasad | earned counsel for the respondent
refutes submitting that the issues on gift and benani’ have
been concl uded by concurrent findings of fact of the |learned
courts below, and that the plaintiff's right to the " benam
suit house having already becone final, it wll not  be
af fected by the subsequent Act.

The first question, therefore, is whether or not to
interfere with the concurrent findings of fact of the
| earned courts below It has been said in a series of deci-
sions that ordinarily this court in an appeal wll not
interfere with a finding of fact which is not showmn to be
perverse or based on no evidence, (Babu v. Dy. Director,
Al.R 1982 S.C. 756), but will interfere if material «cir-
cunstances are ignored by the H gh Court. Prasad v. Govin-
daswaray, A l.R 1982 S.C. 84. In Dhanjibhai v. State of
Gujarat, A Il.R 1985 S.C. 603 it was observed that where a
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finding of fact has been rendered by a | earned Single Judge
of the Hi gh Court as a court of first instance and thereaf-
ter affirmed in appeal by an Appellate Bench of that High
Court, this Court should be reluctant to interfere with the
finding wunless there is very strong reason to do so. There
is no reason why this should not apply to cases where the
first appellate court was the district court. It was noted
in Ganga Bishan v. Jay Narayan, A l.R 1986 S.C. 441 that
ordinarily this Court, under Article 136 of the Constitu-
tion, would be averse to interfere with concurrent findings
of fact recorded by the High Court and the Trial Court. But
where there are material irregularities affecting the said
findings or where the court feels that justice has failed
and the findings are likely to result in unduly excessive
hardship this court could not

628

decline to interfere nerely on.the ground that findings in
question are findings on fact. So also in Uday Chand Dutt v.
Sai bal | Sen, ‘A l.R 1988 S.C. 367 it was said that in an
appeal by special |eave under Article 136 of the Constitu-
tion of India where there are concurrent findings of the
courts below this court is not called upon to reconsider the
entire evidence in detail to ascertain whether the findings
are justified. In Ram Singh v. Ajay Chawla, A l.R 1988 S.C
514 where the concurrent finding was that the appellants
were in unauthorised occupation of prem ses of which the
respondents were the owners this court did not interfere
with the concurrent findings of fact.

M. Rohtagi |ays enphasis onthe facts, nanely, that the
plaintiff Prem Behari Khare's wife having died in 1955
| eavi ng behind two sons aged about 2 and 3 years respective-
ly, he faced great difficulties in nmanagi ng the household,
| ooking after his sons and carrying on his duties as enpl oy-
ee of the Allahabad Bank; that under these circunstances he
agreed to take in the defendant Mthilesh Kunmari whose
relation wth her husband Ram Swarup was then estranged;
that the relation between the plaintiff and the defendant
come to be such that she bore two children to him 6 that
there were efforts to legalise their de facto living as nan
and wi fe by obtaining defendant’s divorce fromher husband,
and in fact there was a decree for judicial separation .in
1958; that the plaintiff had full confidence in, and affec-
tion towards the defendant; and that in the court he  could
gi ve no reason why he purchased the house in the nanme of the
def endant. Under those circunstances, counsel subnits, the
purchase of the suit house in the nane of the defendant was
made for Rs. 8,000 out of which Rs.2,000 contributed by the
def endant, and the | earned courts bel ow ought, ‘therefore, to
have hel d the transaction of purchase in the nane of defend-
ant to have been a genuine gift out of love and affection
and not a benam purchase in her nane.

Perusing the judgnent of the Trial Court we find that
whet her the transaction was a benam or it was a genuine
gift by the plaintiff to the defendant were main i ssues  on
which parties | ed evidence. The avernment that the defendant
contributed Rs.2,000 towards purchase price was disbelieved
by both the courts below The plaintiff respondent proved
fromthe statenment of his Savings Bank account of All ahabad
Bank, Exts. 6, 7 and 8, that he wthdrew Rs.8,250 on
8.11.1962 and stated in witness box that he purchased the
suit house in the name of the defendant by sal e deed execut-
ed on 8.11.1962 which was registered on 9.11.1962. The
plaintiff-respondent has since been staying in the suit
house. As the two were living as man and wife the
629
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custody of the sale deed was not very nmaterial. W thus find
that the concurrent findings are based on reasonable appre-
ciation of evidence on record and, therefore, can in no way
be said to be perverse or unreasonable. Counsel «criticises
the observation of the High Court that the relation between
the two was of a rather objectionable nature. W do not
think that this observation was unwarranted or it had in any
way prejudiced the defendant’s case. The Hi gh Court has
anal ysed the facts and correctly applied the tests to deter-
m ne whether the transaction was benam or not discussing
the case law. W do not find any justification in the appea
under Article 136 of the Constitution of India to interfere
with the concurrent findings of fact.

The next question is whether despite the decree in
favour of the plaintiff-respondent his suit or action wll
be affected by the subsequent |Iegislation, nanmely, the
Benam  Transactions (Prohibition) Act, 1988 and its prede-
cessor ~ Ordi nance. In-other words, whether the effectuation
of the decree has been barred. For this it is relevant to
note that ~the -inpugned H-gh Court judgnent was dated
27.3.1978. The first appellate court’s judgnment was dated
23.12.1974, the trial court judgment dated 13.3.1974 and the
suit was filed in 1971. The special leave to appeal was
granted by this Court on-15.11.1978. The Benam Transactions
(Prohibition of the Right to Recover Property) Odinance,
1988, hereinafter referred to as 'the Ordinance’, was pro-
mul gated on My 19, 1988 to cone into force at once. The
Benam  Transactions (Prohibition) Act, 1988 (Act No. 45 of
1988), hereinafter referred to as "the Act’, received the
asset of the President of Indiaon Septenber 5 1988. The
provi sions of Sections 3, 5 and 8 of the Act cane into force
at once on that date and the renmaining provisions were to be
deened to have cone into force on 19th day of My 1988. It
is an Act to prohibit benam transactions and the right to
recover property held benanm and matters connected therew th
or incidental thereto.

M. Rohtagi submits that provisions of the Act |cover
past benam transactions also and that to hold so it /would
be permissible for this Court to refer to the 57th Report of
the Law Conmission of India wherein it was suggested that
the |Ilegislation should not be applied to past transactions
but the Parlianment did not accept that suggestion, and -made
the |l aw applicable to past transactions al so.

Learned counsel for the respondent Submits that the
provi sions of the Act are prospective and not retrospective,
and as such would not affect the respondent™s established
right to the benami property. He has not controverted that
this Court can refer to Law Comm ssion’s Report.

630

To decide the controversy the rel evant provisions of the
Act may be referred to. As defined in section 2(a)- of the
Act "Benam Transaction" neans any transaction in | which
property is transferred to one person for a consideration
paid or provided by another person. As defined in section
2(c) of the Act "property" neans property of any Kkind,
whet her novable or inmovable, tangible or intangible and
i ncludes any right or interest in such property. There can
therefore, be no doubt that the transaction by which the
suit house was transferred to the defendant-appellant for
Rs. 8,000 paid or provided by the plaintiff-respondent would
be a benam transaction if this lawis applicable to it.
There is al so no doubt that the suit house being a tangible
i movable would be included within this definition of
"property’.

Section 3 of the Act prohibits benam transactions by pro-
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vi di ng:
"(1) No person shall enter into any
benam transaction.

(2) Nothing in sub-section (1) shal
apply to the purchase of property by any
person in the name of his wife or wunmarried
daughter and it shall be presuned, unless the
contrary is proved that the said property had
been purchased for the benefit of the wife or
the unmarried daughter.

(3) Woever enters into any benam
transaction shall be punishable with inprison-
nment for ‘atermwhich may extend to three
years or with fine or with both.

(4) Notwi t hstandi ng anything contained
in the Code of Crimnal Procedure, 1973 (2 of
1974), an offence under this section shall be
non- cogni sabl e and bail able.”

The appel 'ant havi ng not been wi fe or unnarried daughter
of the respondent the exception in (2) will not be applica-
bl e.

Section 4 prohibits the right to recover property held
benam by providing:

"(1) No suit, claimor action to enforce
any ‘right in resspect of any property held

benam / agai nst the person in whose
nane the property is held or against any other
person' shall lie by or-on behalf of a person
claimng to be the real owner of such
property.

631

(2) No defence based on any 'right in
respect of any property hel d benam ,  whet her
agai nst the person m whose nane the property
is held or against any other person, shall be
allowed in any suit, claimor action by or on
behalf of a person claiming to be the rea
owner of such property."

Havi ng upheld the finding that the suit house has been
hel d benam by the respondent in the nanme of the appellant,
the question is whether to this transaction the Act shall be
applicable. The Act has not been made retrospective by any
specific provision. Is it pernmssible to refer to the Law
Conmission’s Report to ascertain the |legislative intent
behind the provision? W are of the view that where a~ par-
ticul ar enactnent or amendment is the result of reconmenda-
tion of the Law Conmission of India, it may be permssible
to refer to the relevant report as in this case. What inpor-
tance can be given to it will depend on the facts and /cir-
cunst ances of each case.

In Santa Singh v. State of Punjab, [1977] 1 SIC. R 229
Fazal Ali, J. in order to answer the question whether the
non- conpliance with the provisions of section 235(2) of the
Crimnal Procedure Code, 1973 vitiated the sentence passed
by the court considered it necessary to trace the historica
background and social setting under which section 235(2) was
inserted for the first time in the 1973 Code and referred to
the research done by the Law Conmi ssion which made severa
recomendations in its 48th Report for revolutionary changes
in the provision. The Statenment of (Objects and Reasons were
also referred to in that context. In the instance case we
find that way back in 1972 the Governnent of India consid-
ered it necessary to request the Law Commission of India to
exam ne the problem of benami held property with a view to
det erm ni ng whet her benam transactions should be prohibit-
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ed. The Law Commi ssion accordingly submtted its 57th Report
on benam transactions on 7.8.1973 after studying benam
system as operating in India and in England. It also exam
ined inplications of the provisions of the Indian Trust Act,
1882 and other statutory nodifications of the Benam Law as
contained in the Code of Civil Procedure, the Transfer of
Property Act, the Indian Penal Code and the Income-tax Act.
It also suggested in its Report the following draft of
proposed | egi slation:
6.33 Recomendation: In the light of the above discussion
we recommend the enactment of a separate |aw containing the
followi ng | egislative provisions:
632
"(1) No suit to enforce any right in
respect _of any property held benani against
the person in whose name the, property is held
or agai nst-any other person shall be institut-
ed” in any court by or on behalf of a person
claimng to be the real owner of such proper-
ty.

(2) Inany suit, no defence based on any
right in respect of any property held benam,
whet her -~ against the person in whose nane the
property is held or against any other person
shal ' beallowed in any court by or on behalf
of @a person claimng to be the real owner of
such property.

(3) Nothing in this section shall apply:

(a) whether the person in whose nane the
property is heldis a nanager of, or a co-
parcener in, a H ndu undivided famly, and the
property is held for)he benefit of  the co-
parceners in the famly, or

(b) where the person in whose nane the
property is held is a trustee or other person
standing in a fiduciary capacity, and the
property is held for the benefit of ' another
person for whomhe is a trustee or towards
whom he stands in such capacity."

On 19th May 1988, the President of India promul gated the
Benam  Transactions (Prohibition of the Right to Recover
Property) Odinance, 1988 (No. 2 of 1988) “to prohibit the
right to recover property held benam and for matters con-
nected therewith and incidental thereto" based on the sug-
gestion of the Law Commi ssion of India mude as far back as
in 1973. Wth this Odinance the judicial —acceptance of
benam transactions was being renoved with a view to help
people to keep property they were holding for (others. It
renmedi ed the age ol d doctrine of benami and nade a benam dar
the real owner in law, of course with few exceptions.

The Ordi nance was referred by the Government on-July 22,
1988 to the Law Conmi ssion of India requesting the latter to
take wup the question of benam transactions for ' detai
examnation and to give its considered views as early  as
possible so that a Bill to replace the Ordinance could  be
drafted on the basis of its reconmendati ons and got passed
before the close of the Monsoon Session of the Parliament.
633
The 130th Report of the Law Conmi ssion was subnmitted to the
CGovernment on August 14, 1988. The Benam Transactions

(Prohibition) Bill, 1988, drafted after getting the report,
was introduced in the Rajya Sabha on 31st August, 1988 and
the Bill was passed. The Law Commi ssion devoted severa

pages to justify retrospective legislation and its view was
that the Ilegislation replacing the Odinance should be
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retroactive in operation and that no locus penitentia need

be given to the person who had entered in the benam trans-

actions in the past. It reported at para 3.18 as foll ows:
"3.18. Therefore, viewed from either angle,
the Law Commission is of the firm opinion that
the legislation replacing the ordi nance shoul d
be retroactive in operation and that no | ocus
penitentia need be given to the persons who
had entered into benani transactions in the
past. They had notice of one and a half dec-
ades to set their house in order. No nore
i ndul gence is called for."

However, the court has to interpret the | anguage used in
the Act, and when the |anguage is clear and unanbi guous it
nmust. be given effect to. Law Commi ssion’s Reports nmay be
referred to as external aid to construction of the provi-
sions. It may be noted that the Act is a piece of prohibito-
ry legislation and it prohibits benam transactions subject
to stated exceptions and nmakes such transactions punishable
and al so ‘prohibits the right to defences agai nst recovery of
benam transactions as defined in section 2(a) of the Act.
The Parliament has jurisdiction to pass a declaratory |egis-
lation. As a result of the provisions of the Act all proper-
ties held benam at the nonent of the Act coming into force
may be affected irrespective of their beginning, duration
and origin. This will be so even if the legislationis not
retrospective but only retroactive.

The |earned counsel for the respondent rightly subnmits
that the Act contains no specific provision making its
operation retrospective. The Law Conmm ssion itself observed
that denocratic culture abhors ex post facto |egislation and
that it was necessary .to curb unlawful nefarious uses of
property.

W read in Maxwell that it is a fundamental rule of
English Law that no statute shall be construed to have
retrQGspective operation Unless such a construction /& appears
very clearly at the time of the Act, or arises by necessary
and distinct inplication. A retrospective operation is,
therefore, not to be given to a statute so as to /inpair
exi sting right
634
or obligation, otherwise than as regards matt er of
procedure .unless that effect cannot be avoided wthout
doing violence to the |language of the enactnment. Before
applying a statute retrospectively the Court ~has to be
satisfied that the statute is in fact retrospective. The
presunption agai nst retrospective operation is strong
in .cases in which the statute, if operated retrospectively,
would prejudicially affect vested rights or the illegality
of the past transactions, or inpair contracts, or inpose new
duty or attach new disability in respect of past < transac-
tions or consideration already passed. However, a statute is
not properly called a retrospective statute because a  part
of the requisites for its action is drawn froma tine -an-
tecedent to its passing. W nust | ook at the general scope
and purview of the statute and at the renedy sought to be
applied, and consider what was the fornmer State of Law and
what the | egislation contenplated. Every |law that takes away
or impairs rights vested agreeably to existing laws is
retrospective, and is generally unjust and nmay be oppres-
sive- But laws nmade justly and for the benefit of individu-
als and the community as a whole, as in this case, may
relate to a time antecedent to their conmencenent. The
presunption against retrospectivity may in such cases be
rebutted by necessary inplications fromthe |anguage em
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ployed in the statute. It cannot be said to be an invariable
rule that a statute could not be retrospective unless so
expressed in the very terns of the section which had to be
construed. The question is whether on a proper construction
the legislature nmay be said to have so expressed its inten-
tion. Craise on Statute Law, 7th Ed. wites that the genera
rule of law that statutes are not operated retrospectively
nmay be departed from(a) by express enactnment and (b) by
necessary inplication fromthe |anguage enpl oyed, and the
aut hor goes on to say:
"I'f it 1is a necessary inplication from the
| anguage enpl oyed that the |egislature intend-
ed a particular section to have a retrospec-
tive operation, the courts will give it such
an operation. "Baron Parke," said Lord Hather-
ley in Pardo v. Bingham did not consider it
an invariable rule that a statute could not be
retrospective unl ess so expressed in the very
terms~ of the section which had to be con-
strued, and said that the question in each
case was whether the legislature had suffi-
ciently expressed that intention. In fact, we
must | ook to the general scope and purview of
the statute, and at the remedy sought to be
applied, ~ and consider what  was the forner
state of the law, what it was that the |egis-
lature contenplated.” But a statute is not to

be read retrospectively except of
necessity .... In Main v.
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Stark, Lord Selborne said: "Their  lordships,
of course do not say that there m ght not be
sonmething in the context of an Act of « Parlia-
ment, or to be collected from its |anguage,
whi ch might give towards prima facie prospec-
tive a larger operation, but they ought not to
receive a larger operation unless you find
sone reason for giving it .... In all /cases
it is desirable to ascertain the intention of
the legislature.”

He went on: "Words not requiring a retrospec-
tive operation, so as to affect an existing
statute preudicially, ought not to be so
construed", but in Renold v. Att. Genl. for
Novo Scotia it was held that this rule did not
extend to protect fromthe effect of a repea
a privilege which did not anpbunt to an accrued
right."” (pp. 392-393)

As defined in Section 2(a) of the Act "benam transac-
tion" nmeans any transaction in which property is transferred
to one person for a consideration paid or provided by any
other person." A transaction nust, therefore, be benam
irrespective of its date or duration. Section 3, subject to
the exceptions, states that no person shall enter into —any
benami transaction. This section obviously cannot have
retrospective operation. However, section 4 clearly provides
that no suit, claimor action to enforce any right in re-
spect of any property held benani against the person in
whose nane the property is held or against any other person

shall lie, by or on behalf of a person claimng to be rea
owner of such property. This naturally relates to past
transactions as well. The expression "any property held
benami" is not I|imted to any particular time, date or

duration. Once the property is found to have been held
benam, no suit, claimor action to enforce any right in
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respect thereof Shall lie. Simlarly, sub-section (2) of
section 4 nullifies the defences based on any right in
respect of any property held benam whether against the
person in whose nane the property is held or against any
ot her person in any suit, claimor action by or on behalf of
a person claimng to be the real owner of such property. It
nmeans that once a property is found to have been held bena-
m, the real owner is bereft of any defence against the
person in whose nane the property is held or any other
person. In other words in its sweep section 4 envi sages past
benam transactions also within its retroactivity. In this
sense the Act is both a penal and a disqualifying statute.
In case of a qualifying or disqualifying statute it may be
necessarily retroactive. For exanple when a Law of Represen-
tation declares that all who have attained 18 years shall be
eligible to vote, those who attained 18 yearSin the past
woul d be as much eligible as those who
636
attained 'that” age at the nonent of the law comng into
force. Wienan Act is declaratory in nature .the presunption
agai nst retrospectivity is not applicable. Acts of this kind
only declare. A statute ineffect declaring the benani
transactions to be unenforceable belongs to this type. The
presunption agai nst ‘taki ng away vested right will not apply
in this case inasnmuchas under lawit is the benamidar in
whose nanme the property stands, and |law only enabled the
real owner to recover the property fromhi mwhich right has
now been ceased by the Act. In one sense there was a right
to recover or resist in the real” owner against the benam -
dar. Wbi jus ibi remedium Were there is a right, there is
a renedy. Where the renedy is barred, the right is  rendered
unenforceable. In this sense it is a disabling statute. Al
the real owners are equally affected by the disability
provision irrespective of the time of creation of the fight.
A right is alegally protected interest. The real owner’s
fight was hitherto protected and the Act has resulted in
renoval of that protection

Wien the law nullifies the defences available to the
real owner in recovering the benam property fromthe benam
idar the law nust apply irrespective of the tine of the
benam transactions. The expression "shall lie" in section
4(1) and "shall be allowed" in section 4(2) are prospective
and shall apply to present (future stages) and future suits,
clains or actions only. This leads us to the question wheth-
er there was a present suit between the plaintiff-respondent
and the defendant-appellant on the date of the Ilaw com ng
into force. W have noted the dates of filing the suit and
judgrments of the courts below. On the date of the section 4
of the Act coming into force, that is, 19th May B 1988 'this
appeal was pending and, of course, is still pending. Can the
suit itself be said to be pending?

Lachmeshwar v. Keshwar Lal, A Il.R 1941 F.C. 5 is an
authority for holding that the hearing of appeal under the
procedural law of India is.in the nature of re-hearing -and
therefore in noulding the relief to be granted in a case on
appeal , the appellate court is entitled to take into account
even facts and events which have come into existence after
the decree appeal ed agai nst. Consequently, the appellate
court is conpetent to take into account |egislative changes
since the decision under appeal was given and its powers are
not confined only to see whether the | ower court’s decision
was correct according to the lawas it stood at the tine
when its decision was given. Once the decree of the High
Court has been appealed against, the natter becane sub
judice again and thereafter this court had seisin of the
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whol e case, though for certain purposes e.g., execution, the
decree was regarded as final and the courts bel ow retained
jurisdiction in that regard. This was foll owed
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i n Shyabuddi nsab v. The Gadag-Betgeri Municipal Borough
[1955] 1 S.C.R 1268 where after the judgnment of the High
Court and after grant of special leave by this court the
| egislation was passed, and it was applied by this Court.
Their lordships, referring to The King v. The General Com
m ssioner of Income Tax, [1916] 2 K B. 249 and Mikharjee
Oficial Receiver v. Ranratan Kaur, [1935] L.R 63 |I.A 47
rejected the contention that unless there are express words
in the anending statute to the effect that the anendnent
shall apply to pending proceedings, it cannot affect the
proceedi ngs. In Dayawati v. Inderjit, [1966] 3 SS.C R 275 it
has been held that the word 'suit’ includes an appeal from
the judgnent in the suit: The only difference between a suit
and an appeal is that an appeal only reviews and corrects
and proceedings in a cause already constituted but does not
create the cause. 1n Mhanlal- Jain v. H s H ghness Maharaja
Shri Man Singh, [1962] 1 S:C.R 702 it was observed that "A
person is "sued" not only when the plaint is filed against
him but is "sued" also when the suit remmined pending
against him The word "sued" covers the entire proceeding,
in an action." In Arerjit Kaur v. PritamSingh, [1975] 1
S.CR 605 it has been held that an appeal is a reheating
and in nmoulding relief to be granted in a case on appeal
the appellate court is entitled to take into ~account even
facts and events which have cone into existence after the
passi ng of the decree appeal ed agai nst.

For the respondent it is submtted that right of the
parties to a suit would be determ ned on the basis of rights
available to themon the date of filing of the suit.  Reli-
ance is placed on Nand Ki shore Marwah ~v. Samundri ' Devi,
[1987] 4 S.C. C 382. That however was a case of eviction
where the rights of the parties on the date of suit @ were
material unlike in this case where subsequent |egislation
has nullified the defences of benani hol ders. That case is,
t herefore, distinguishable.

Counsel for the respondent lastly submts  that” nobody
should be allowed to suffer for fault of the court. As the
maxi m goes, actus curiae nem nem gravabit. —Nobody should
suffer for an act of the court. However, the delay in dis-
posal of an appeal cannot be terned an action of the court.
The consequence is that the plaintiff-respondent’s suit or
action cannot be decreed under the | aw, and hence the decree
passed by the lower courts is annihiliated and the suit
di sm ssed

In .the result, this appeal is allowed in the ~manner
i ndi cated above. Under the peculiar facts and circunstances
of the case, we make no order as to costs.

N. P. V. Appea
al | owed.
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