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CASE NO. :
Appeal (civil) 2247 of 2001
Appeal (civil) 2248 of 2001
PETI TI ONER
M S. K D. I NDUSTRI ES

Vs.
RESPONDENT:
Bl HAR STATE ELECTRI CI TY BOARD & ORS
DATE OF JUDGVENT: 21/ 03/ 2001
BENCH

S. Rajendra Babu & S.N. Vari ava.

JUDGVENT:

S. N. VAR AVA, J.
L...l...T....... T....... T ...... T. ... .. T. ..V .. T ...... T..J
Leave granted.

In these Appeals the only question urged before us is
whet her low tension industrial users ~are -entitled to
exenption from paynment of m ni nrum guarantee charges as per
the Industrial Policy framed by the Government of Bihar in
1995. In the Appeal arising fromSLP 17210 of 2000 ' ot her
guestions are also raised. However they are not pressed
before wus. The relevant portions of the Industrial Policy
read as follows:

"9.4 PRIOCRITY TO | NDUSTRI AL CONNECTI ON

Wth a view to facilitating tinely start —up of _an
industrial project, over-riding tinme bound priority would be
given to L.T./H T. Industrial connection

9.5 POVER TARI FF

Power tariff would be reviewed and sinplifiedto provide
power at tariff conparable with neighbouring states to
industrial units.

9.6 POAER | NCENTI VE

- exenption from paynent of ninimum guarantee charge for
new i ndustrial units having connected | oad upto 500 KVA

- exenption fromElectricity Duty for 5 years on captive
power generation wupto 25 MWNWfor own consunption to new
i ndustrial units.

- loads upto 99 HP. to be nmade available on L.T. for
new connection to industrial units.

- special arrangenments for expeditious clearance for
rebate for non supply of power to industrial undertakings."
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Pursuant to this Policy the Respondents passed a
Resol ution dated 11th October, 1996. The rel evant portion
reads as follows:

"The Board in its 443rd meeting, vide Resolution No.
6917, has decided to inplenment the directive issued by the
State Governnent under Section 78A of the Electricity Supply
Act, 1948 by Resolution No. 3493 dated 3.9.1996 of the
Depart ment of Energy.

Accordingly, the follow ng benefits will be given to the
CONSUNer s:

1. Units which cone into production during 1.4.1993 to
31. 8. 2000 and t he def i ned units undert aki ng
expansi on/ di versification, —whose connected |load is upto 500
(five hundred) KVA, are exenpted from paynent of M nimum
Guar antee (M ni rum Base Charge) for five years fromthe date
of connection.”

The Appellants in both these Appeals have set up
industrial wunits in the State of Bihar. They have been
given low tension connections. However, in spite of the
policy decision granting exenption frompaynent of m ninum
guarantee charges /they were forced to pay m ni mum guar ant ee
char ges. Therefore,” they challenged the ['evy of m ninmm
guarantee charges. Their Petitions canme to be dism ssed by
the single Judge of 'the Hgh Court. Ms. KD Industries
also filed an Appeal which has been dismssed by the
Division Bench of the H gh Court at Patna. ~The Appellants
have thus filed these Appeals.

M. Sinha submitted that Para 9.4 shows that the Policy
applies both to low tension as well as high tension
i ndustrial connections. He submtted that Para 9.6 had to
be read with Para 9.4. He submitted that a joint reading of
the two paragraphs shows that the exenption is not just for
hi gh tensi on connections but also for low tension
connecti ons.

On the other hand, M. Reddy submtted that low tension
connections are always referred to in terms of Horse Power
(H. P.), whereas high tension connections are always referred
to in terms of KVA Dbasis. He subnitted that t he
Covernment’'s Policy granted exenption, from paynment of
m ni mum guarantee charges, only to connections having |oad
upto 500 KVA. He submitted that this itself made it clear
that it was only in respect of high tension connections. He
submtted that this was further clear fromfact that /Para
9.6 itself provides that |oad upto 99 H P. was to be nmade
available on [low tension for new connections. He relied
upon the Tariff Notification issued by the Bihar @ State
Electricity Board. Fromthis he pointed out that in respect
of high tension connections "m ni mum base charge" is
col l ected, whereas fromlow tension connections a "m nimum
guarantee charge" is collected.

We have considered the subnissions of the parties. The
guestion which arises for consideration is whether the State
CGovernment, in its policy direction, was granting exenption
from paynment of mnimmguarantee charges only to high
tensi on connections or it was granting exenption even to | ow
tensi on connections. The Governnent would be the best party
to answer this question. W have been shown an Order dated
10th Septenmber, 1997 in CWJ.C. No. 3241 of 1997. In
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this case also the question was whether under the policy the
low tension connections were exenpted from paynent of
m ni mum guarantee charges. The Court called wupon the
Addi tional Advocate General to seek clarification from the
CGover nrrent . The CGovernnent then clarified that t he
Industrial Policy did not nmake any distinction between high
tension and |ow tension connecti ons. The Gover nnent
clarified that subject to other conditions of the Policy al

units having connected |oads upto 500 KVA were covered by
the exenption. The CGovernment having so clarified it is now
not open to contend that the Government’s Policy did not
grant exenption to | ow tension connections. Even otherw se,
in our view, the provisions of Paras. 9.4 and 9.6 have to
be read together. A conjoint reading nakes it clear that
the Governnent is aware that there are low tension
connections and high tension connections. Wilst granting
exenption the Government is not specifically excluding |ow
tensi on connections. -~ Even in Para 9.6, when the Governnment
wants to refer tolow tension connections it specifically
does so. Thus ~the only conclusion can be that iif the
CGovernment . wanted to exclude low tension connections they
woul d have specifically done so. The words used in the

policy direction are "mninum guarantee charges". Thus,
even on basis of M. Reddy’'s subm ssion this nmust apply to
low tension connections. W see no substance in the

argunent that |ow tension connections are only referred to
interms of HP. W have seen the Tariff Notification issued
by the Respondents. The Tari ff ~Notification contains
conversion tables for converting Kilowatts into Kilovolts,
Kilovolts into Horse Power, Horse Power into Kilovolts etc.
Therefore, these are convertible terms. This is clear from
the Tariff Notification which inter alia provides as
fol | ows:

"LOW TENSI ON | NDUSTRI AL AND MEDI UM POAER

(SYMBOL : LTIS)

1. Applicability:

(i) For wuse of Electrical notors and other -industria
appl i ances and nedi um power of |ess than 80 HP. If consuner
desires to take nore than one LT connection in the sane
prem ses the total installed | oad shall be bel ow 80 HP. The
use of Arc Wlding Set, Electric Mdtors in Public Water
Wrks, Flour MIls, Gl MIls, Dal MIls, Rice MIls, Atta
Chaki Hullers, Spellars, etc. wll also be covered under
this category.

(ii) Existing consuner having |load of 80 HP and / above
will be charged at rates applicable to HTS-1." < (Enphasis
suppl i ed)

Thus it is to be seen that |ow tension connections
having loads upto 80 Horse Power and above remain |ow
tension connections but would then pay charge at rates
applicable to high tension connections. It is this 80 Horse
Power which has, in the Policy, been increased now to 99
Horse Power. Even though they pay rates applicable to high
tensi on connection, they are referred to in terns of HP

Faced with this situation M. Reddy submitted that the
Respondents had not fully accepted the Governnment Policy and
had by their Resolution dated 11th OCctober, 1996 only
granted exenption to high tension connections. He subnitted
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that this is made clear by the fact that in the Resolution
the words used are "m ni nrum base charge" and "for connected
load upto 500 KVA'". M. Reddy relied upon Section 78A of

t he Electricity Supply Act, 1948 and subnitted that
CGovernment directions were not necessarily binding on the
Respondent s. He submitted that the Respondents could

dispute the direction issued by the Governnent. He relied
upon the case of Ester Industries Ltd. . u. P. State
Electricity Board reported in (1996) 11 SCC 199, wherein it
is held that the State Governnent’s policy direction for
grant of devel opnental rebate at a specified rate to newy
set up industries was not binding on the State Electricity
Board and that the High Court could not in exercise of
powers under Article 226 direct the Board to inplenment such
direction. He submitted that in this case the Respondents
had chosen not to fully accept the policy direction of the
State Covernment and had accepted it only in respect of high
tensi on connections. ~ He subm tted that the H gh Court was
right in refusing to grant any relief to the Appellants.

W see no substance in this subnmission. The Board is
accepting the GCovernnment’s -directions given to it wunder
Section 78A of the Electricity Supply Act. In its
Resolution it is granting exenption from paynment of m ninum
guarantee (m ni mum base charge). The Respondents are well
aware of the difference between | ow tensi on connections and
hi gh tension connections. If, as is claimed, the term
“m ni mum guarantee 'charge" is not used for high tension
connections, then they would not have used that term at al
in the Resolution if they wanted to restrict the exenption
to high tension connections.  Advisedly they have used both
the terns "M nimum Guarantee" and "M ni mum Base  Charge".
This itself shows that the exenption applied to both types
of connections. Respondents have not - stated that. such
exenption would not be granted to | ow tension connections.
In our view, the Respondents having adopted the direction of
the Governnent are bound to conply with those directions.
So long as the other conditions of the Police decision are
conplied wth the exenption has to be for both high tension
connections as well as |ow tension connections:

In this viewof the nmatter, we set aside the Orders of

the Hi gh Court and allow the Appeals on this point. 1t is
not disputed that Appellants are otherwise entitled to
exenption. Thus Respondents nust now. repay to t he

Appel l ants anounts received as M ni num Guarantee Charges,
which are in excess of paynents due for actual consunption.
Such refund to be made within six weeks fromtoday. 1In the
circunstances of the case, there will be no Oder as to
costs.




