http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 7

PETI TI ONER
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Vs.
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THE COLLECTOR OF ESTATE DUTY, HYDERABAD
DATE OF JUDGVENT: 21/ 07/ 1998
BENCH

SUJATA V. MANOHAR, K. VENKATASWAM

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Ms. Sujata V. Manohar, J.

The appellants are the trustees of 'HEH N zam
Pilgri mage Money Trust, Hyderabad: On 2.11.1950, H EH
Ni zam of the erstwhile State of° Hyderabad created a trust
under which the settlor set apart Government of India Loan
Securities of the face value of Rs.22.20 | akhs yiel ding an
annual incone of Rs. 66,600/- for certain charitable and
religious purposes. The relevant clause of this settlenent
is Clause 3(c). The relevant provisions of Clause 3 are as

under:
"3. The Trustees shall hold and
stand possessed of the Trut  Fund
UPON TRUST : -
(a) To manage the Trust Fund
and to recover the
i nterest and other incone
t her eof ;
(b) To pay and discharge out
of the income of the
Trust Fund all expenses
and char ges f or

col l ecting and recovering
the income of the Trust
Fund and all other costs,

Charges, incidental to
t he trusts of t hese
presents and t he

adm ni stration thereof;
(c) During the lifetinme of the
Settlor to defray the
expenses of Haj of the
Settlor and of such of
the menbers of his famly
as he may take with him
and of their wvisit and
pi | gri mage to vari ous
Mohmedan Shrines and
holy places in Hedjaz and
I raqg and f or maki ng




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

religious offerings and
expendi ng noneys for
charitabl e purposes at
such places and for such

ot her religi ous or
charitabl e purposes as
t he Settl or in hi s

absolute discretion my
fromtime to time think
fit and require out of
the incone as well as the
corpus of the Trust Fund
in such ‘manner and to
such ext ent as t he
Settlor may fromtine to
time direct and for al
or nay of such - purposes
as aforesaid to pay such
noneys out of the incone
or the corpus of = the
Trust Fund as the Settlor
my from time to tine
require."

The settlor appointed hinself as one of the trustees
along with other trustees. The settlor died on 24.2.1967.
The Assistant controller of Estate Duty held that the
settlor was not conpletely excluded from enjoying the
benefit of the corpus of the trust and hence under Section
10 of the Estate Duty Act, 1953 the property which was the
subject matter of the settlenent was includible in the
estate of the deceased. On appeal, the Appellate Controller
of Estate Duty also held Section 10 to be applicable. In
second appeal before the Tribunal, three contentions were
rai sed on behalf of the revenue -invoking Section 12 as a
nore rel evant section, and submitting that under Section 12
also the property which was the subject matter  of the
settlenent was includible in the estate of the deceased.
This contention was uphel d by the Tribunal

From the decision of the Tribunal, the follow ng
guestion was referred to the Hi gh Court under Section 64(1)
of the Estate Duty Act, 1953:

"Whether on the facts and in the

ci rcunst ances of the case, the

trust property of the value of

Rs. 13,57,205/- is liable to be
i ncl uded in t he estate duty
assessment of the deceased as
property deened to pass - (a)

either wunder Section 12 of the

Estate Duty Act, (b) or under

section 10 of the Estate Duty Act?"

The High Court held that Section 10 of the Estate Duty
Act, 1953 was not attracted but Section 12 was attracted.
Therefore, the subject matter of the settlenent had been
rightly included in the estate of the deceased. The present
appeal has been preferred before us wunder a certificate
granted by the H gh court.

Consi derabl e argunments were advanced before the Hi gh
Court on the question whether a property settled on trust,
as in the present case cones wthin the definition of
"settled property" under Section 2(19) of the Estate Duty
Act, 1953. The High Court has held in the affirmative. There
is no dispute before us that the property which is the
subject matter of the trust in the present case can be
considered as settled property as defined in Section 2(19).
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The first question is, whether Section 10 of the Estate Duty
Act, 1953 is attracted in the present case. Section 10 is as
fol | ows:

"10. G fts whenever made where

donor not entirely excluded -

Property taken under any gift,

whenever nmade, shall be deened to

pass on the donor’'s death to the

extent that bona fide possession

and enjoynent of it was not

i medi ately assuned by the done and

t hencef orward retai ned to the

entire exclusion of the donor or of

any benefit to him by contract or

ot herw se:

Provi ded that the property

shall not be  deemed to  pass by

reason only that it was not, as

from the date of t he gift,

exclusively retained as aforesaid,

if, by neans of the surrender  of

the reserved benefit or otherw se,

it is subsequently enjoyed to the

entire exclusion of the donor or of

any benefit to himfor at |east two

years before the death:

Provided further............ "

This section, ‘as its margi nal note suggests, deals with
gifts whenever made where the ~donor is _ not entirely
excluded. Under the main part of the section, any property
taken under any gift, if bona fide possession and enjoynent
is not imediately assunmed by the done and retained by him
to the exclusion of the donor, would be property deened to
pass on the donor’s death to the extent of such retention of
benefit. This section also provides that if any benefit in
the property given as a gift. is retained by the donor by
contract or otherw se, that benefit shall be deened to pass
on the donor’'s death. The proviso |lays down that if after
the date of the gift, either by nmeans of -an express
surrender of the retained benefit by the donor or otherw se,
the property is enjoyed to the exclusion of the donor for at
| east two years before his death, such property shall not be
deened to pass on the death of the donor. In the present
case, the settlor, HEH N zamof Hyderabad, never, in
fact, enjoyed any benefit under the said trust at any tine.
Therefore, there can be no application of Section 10 in the
present case, in any event.

The parties before us have, therefore, focused their
argunents on Section 12 of the Estate Duty Act, 1953. The
rel evant Provisions of Section 12 are as foll ows:

"12. Settlenents with reservation. -

(1) Property passi ng under any

settlenent made by the deceased by

deed or any other instrument not

taking effect as a will whereby an

interest in such property for life

or any other period determ nabl e by

reference to death is reserved

either expressly or by inplication

to the settlor or whereby the

settlor nmay have reserved to

hinself the right by the exercise

of any power, to restore to hinself

or to reclaimthe absol ute interest

in such property shall be deened to
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pass on the settlor’s death:

provi ded that the property
shall not be deenmed to pass on the
settlor’s death by reason only that
any such interest or right was so
reserved if by nmeans of the
surrender of such interest or right
t he property is subsequent |y
enjoyed to the entire exclusion of
the settlor and of any benefit to
himby contract or otherw se, for
at | east two years before his

deat h:

Provided further..........

Expl anati on - A settlor
reserving an i nt erest in t he
settled property f or t he
mai nt enance of hinself and  any of
his 'relatives (as defi ned in
section 27) shall be deened to

reserve -an interest- for - hinmself
wi thin the neani ng of this section
(2) oo "

In the present case under the settlement the property has
been transferred absolutely to the trustees. However, under
Clauses 3 of the settlenment, the trustees are directed,
during the Ilifetime of the settlor, to defray the expenses
of Haj of the settlor and all such nenmbers of his fanmly who
may acconpany him on pilgrinage to various Mhammaden
Shrines and holy places in Hedjaz and Iraq and for naking
religious offerings and expending noney for charitable
purposes. The said clause al so provides for expending incone
as well as part of the corpus of  the trust fund for
religious and charitable purposes as the settlor nay direct.
Can this be considered as the settlor retaining interest in
the settled property for life or any other period
determ nable by reference to his death? The Explanation to
Section 12 expressly provides that where a settlor reserves
an interest in the settled property for the naintenance of

hinmself or any of his relatives, he shall be deemed to
reserve an interest in the settled wproperty for hinself
within the meaning of Section 12(1). In the present case,

however, the settlor has not reserved any right to receive
mai nt enance either for hinself or for any of his relatives.
Hence the Explanation is not relevant here. However, the
settlor is entitled to have Haj expenses of hinsel f and any
acconpanying famly menbers paid out of the trust fund. The
settlor has also reserved the right to direct the religious
and charitable purposes on which the trust fund nmay be
spent. These are not benefits which accrue directly to the
settlor hinself, as in the case of his own maintenance. The
pi |l gri mage expenses, however, of the deceased and any
acconpanying famly menbers are to be defrayed out of the
trust fund if an when the settlor goes on such a pil grinage.
As a mtter of fact the deceased never went on —any
pilgrimage as specified in Cause 3(c) and did not receive
any benefit directly or indirectly under the said trust. In
our view, the direction in the trust deed that the expenses
of the settlor for pilgrimage perforned for religious

purposes, be paid out of the trust fund, wll not be
equivalent to reserving an interest in the property for
l[ife. Nor wll paynent towards religious and charitable

purposes at the direction of the settlor constitute a
reservation of any interest by the settlor for hinself in
such property for life.
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Qur attention in this connection has been drawn to a
decision of this Court in the case of Controller of Estate
Duty V. R Kanakasabai and Ors. (89 ITR 251). In that case,
the deceased had executed separate deeds of settlenent in
favour of his sons, grandsons, daughter and w fe, settling
properties several ly in f avour of the respective
beneficiaries absolutely and with full power of alienation
The deeds in favour of the sons and grandsons, however
provi ded for paynent of Rs.1,000/- per annumto the settlor
and the deed in favour of the Daughter provided for the
mai ntenance of the settlor and his wfe during their
[ifetime. It was held by this Court that Section 12 was
wholly inapplicable to the facts of the case. On the
qguestion of applicability of Section 12, the Court observed
as follows:

"So far as the applicability of

section 12(1) ~ is concerned, it is

nobody’ s case t hat the

beneficiaries ~becane entitled to

the ' _properties settled on them

after the death of the deceased.

There is no support for t he

contention of the revenue that an

interest in the properties settled

was reserved to the deceased during

his lifetime or for any period

after the properties were settled;

nor is there any provision in the

deeds enabling the deceased to

reclaim the property or its

possessi on under any circunstance.

None of the conditions |laid down in

section 12(1) are attracted to the

provi sions contained in the -deeds

of settlenent.”

On the applicability of Section 10, the Court
consi dered whether the donor had retained in the property
gifted, any benefit to hinself by contract or otherw se. The
Court said that the deceased should be entirely excluded
fromthe property or from any benefit by contract or
ot herwi se. Provisions for annual paynents and naintenance
made in the deeds were not charged on the properties
settled. Hence, the deceased could not be said to have
retained any interest in the properties settled. Therefore,
Section 10 was not applicable. In the present  case, the
deceased has not retai ned any benefit to himself. As we have
set out already, Section 10 in any case, w.ll not be
attracted in the present case.

The application of Section 12 was considered by this
court in the case of Dipti Narayan Srimani v. Controller of
Estate Duty, West Bengal (172 ITR 477). In this case, the
settlor executed two deeds of trust. In the first deed, the
settlor transferred to hinself four itens of property to be
held on trust: (1) to set apart 1/4th of the net incone for
effecting certain additions and alterations to the property;
(2) to nmmke over another 1/4th of the net inconme to the
shebait of a deity; (3) to apply 1/4th of the net incone to
certain charities; and (4) to apply the remaining 1/4th for
the personal benefit of the settlor during his lifetime and
to his heirs thereafter. 1In the second deed, the settlor
transferred six other itenms of property to hinself and his
son as trustees: (1) to pay 1/4th of the net incone to the
shebait of another deity, (2) to spend 1/4th on charities,
and (3) to utilise the balance of one-half for the
devel opnent of two of the properties and after conpletion of
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devel opnent, for the benefit of the settlor during his
lifetime and his heirs thereafter. The settlor provided one
roomin one of the properties for his residence free. The
settlor also constituted hinself as shebait during his
l[ifetime and thereafter his heirs were to be the she baits
of the two deities. This Court held that Section 12(1) was

attracted. It, inter alia, observed that the reservation of
interest so as to attract Section 12(1), had to be in the
property conprised in the settlenent as such. nmere

col l ateral benefits reserved by the settlor emanating from
some other property or from other source, independent of the
property so settle, would not attract this section. But in
the case before the Court, the benefits reserved enanated
fromthe very property constituting the subject matter of
settlenents and could not be said to be collateral in their
nature. The Court observed, (page 487,) that having regard
to the special nature of the ~office of a shebait and the
rights and interests that go with it, it is possible to
contend that when a settlor endows property to an idol and
reserves the right of shebaitshipto hinself, he would be
reserving-an -interest in the property. distinguishing the
earlier judgnent of this court in controller of Estate Duty,
Bi har V, Mahant Uresh Narain Puri (135 ITR 139), this Court
said that the position of an elected Mhant in Mth
properties was different. In that case, no interest passes
on the death of a Mahant duly el ected, and Section 12 is not
attracted. But the case of a settlor who -hinself endows
property to an idol ' and constitutes  hinself as shebait is
obviously different. The Court, ~ however, did not finally
pronounce on the effect of reservation of shebaitship by a
settlor in the context —of Section 12(1). In the English
cases which have been referred to in the said judgnent, the
settlors had reserved a benefit to thenselves, their w ves
or children in the income of the settled property for their
mai nt enance. The English court ~observed that this amunted
to an interest in the settled property.

The Explanation to Section (12 expressly takes care of
such a situation by providing that a settlor reserving a
right to receive maintenance for himself or any of his
relatives from the settled property or its incone shall be
deemed to reserve an interest in the settled property for
hinself within the nmeaning of that section. Any other kind
of an indirect benefit to the settlor under the trust in
certain eventualities wll not anount to reservation of an
interest in the settled property by the settlor for hinself.

In the case of Ravindra Gunvantilal v. controller of
Estate Duty, QGujarat, the Gujarat Hi gh Court (P.N. Bhagwati,
CJ, as he then was and Divan, J.) considered a case where
there was a joint settlenent by the deceased and his wife in
respect of certain properties belonging separately to each
of them The deceased and his wife were appointed as
trustees and the settlenent deed provided that until the
death of the last survivor of the deceased and his three
sons, the trustee shall apply the net incone for and towards
mai nt enance and personal support of all or such one or nore
exclusively of the other or others of the deceased, his
wife, his children and w dow and issues, if any, of any of
his sons. Th application was to be in such shares and
proportions as the trustee may from tine to time think
proper. The trustees al so had the absolute discretion to pay
the whole of the net inconme of the settled property to any
one or nore of these persons to the exclusion of others. The
Gujarat Hgh Court held that where a settlor is one of the
objects of a discretionary trust and the trustees are given
an absolute discretionto pay the incone of the settled
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properties to one or nore of the objects to the exclusion of
others, the settlor has an interest in the settled
properties within the neaning of Section 12(1) and he nust
be held to have reserved to hinself an interest in the
settled properties for life sufficient to bring his case
within section 12(1).

In the present case, the settlor does not appear to
have reserved for hinmself any interest which would be
sufficient to bring his case within Section 12(1). Al the
cases whi ch have been cited before us are cases in which the

settlor had, in sone formor the other, reserved the right
to receive incone or part of it fromthe settled property
during his lifetime either by way of maintenance or in a

simlar form Such is not the case here. Provisions of
section 12(1) would not, therefore, be attracted to the
present trust <created by the settlor during his lifetine.
This will be nore so since, in fact, the settlor did not
receive any anpunt fromthe said trust during his lifetinme.
Nor did he undertake any pil grinmage.

In the order of the Appellate Conm ssioner, there was
also a reference to a release deed executed by the settlor
relinquishing all his powers which would be beneficial to
himin the various trusts created by him This trust was
al so covered by the release deed. However, apart fromthis
bare reference to/'a Release Deed, no attenpt has been made
to bring the release deed on record. No argunents have been
advanced on this aspect. W are, therefore, not exanining
this question fromthe point of view of the execution of a
rel ease deed by the settlor. -Looking, however, to the
| anguage of Section 12(1), the facts in the present case do
not indicate that any interest w thin the meani ng of Section
12 was retained by the settlor in the settled property for
life or any other period determnable by reference to his
death. Hence Section 12(1) is not attracted.

The appeal is, therefore, ~allowed and the inpugned
order of the High Court is set aside. The question referred
is answered in the negative and in favour of the appellant.
There will, however, be no order as to costs.




