REPORTABLE
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRIM NAL APPEAL NO. 966 OF 2013
(Arising out of SLP(Crl.)No. 6486 of 2011)

Dl LI P SUDHAKAR PENDSE & ANR .. APPELLANT( S)
VS.
CENTRAL BUREAU OF | NVESTI GATION .. RESPONDENT( S)

JUDGMENT
Per GOKHALE, J.

Leave grant ed.

1. Heard M. P.R Nanjoshi, |earned counsel appearing for
the appellants and M. Rakesh K. Khanna, |earned Additiona

Solicitor General appearing on behalf of the respondent.

2. The appellants seek to challenge the order passed by
the Bonbay High Court allowing the Crimnal Wit Petition
filed by the respondent-C.B.1. The C B.I. had sought to
chal l enge the order passed by the Special Judge, CB.I.,
G eater Mnbai, which had allowed the M scellaneous
Application filed by the appellants and set aside the order

passed by the Additional Chief Metropolitan Magistrate.

3. The facts leading to this appeal are as under:

The appellants herein along with one Rajendraprasad K
Jhunj hunwala and others are being prosecuted for the
al | eged of fences puni shabl e under Sections 420, 468, 471
and 477-A read with Section 120-B of |I.P.C. A charge-sheet
has been filed by the C. B.1. against the appellants and the

-2-

said Jhunjhunwala and others in the Additional Chief
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Metropolitan Magistrate's 19th Court, Esplanade, Minbai,
whi ch has been nunbered as CC No. 113/ CPW 2006. It so
transpired that during the course of that proceeding the
af oresaid Jhunj hunwal a turned approver, and his statenent
was recorded by the Economic Ofence wng of C B.l. under
Section 306(4) of the Code of Crim nal Procedure
("C.P.C" for short) for grant of pardon. The C. B.I.
nmoved an application dated 7.8.2008 for recording his
statenment before the |earned Additional Chief Metropolitan
Magi strate, and the |earned Magistrate passed order on
10. 9. 2008 granting hi m pardon. The | earned Magi strate has
thereafter passed an order conmtting the proceeding to the
Court of Sessions for trial. The operative order of the

| earned Magi strate dated 10.11. 2008 reads as foll ows:

1 “1. The case is conmmtted to the
Hon' ble Court of Sessions for
trial as provided wunder Section
306(4) of the Cr.P.C.”

g 4. This order of the Learned Magistrate was
chal | enged by t he appel l ants by filing a
M scel | aneous application in the Special Case No.783
of 2008 before the Court of Special Judge, CB.I.,
G eater Minbai .

4

5 5. The Learned Sessions Judge allowed that application
by the order dated 7.3.2009. As seen from paragraph 2 of
that order, it was contended before the |earned
Sessions Judge that the Additional Chief Metropolitan
Magi strate cannot imnpose jurisdiction on the

6
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8 superior Court. The alleged offences against the

appel l ants are triable before a Metropolitan Mgistrate,
and the Sessions Court had no jurisdiction to try or
entertain and decide the said offences. This subm ssion
canme to be accepted by the | earned Sessions Judge. It is
specifically stated in paragraph 8 of his order that
admttedly the offences alleged against the appellants-
accused were not exclusively triable by the Court of
Sessi ons, and therefore the matter was required to be
transferred back to the Court of Chief Metropolitan
Magi strate for disposal in accordance wwth Iaw. Learned
Sessions Judge, therefore, allowed that M scell aneous
application and directed his Registrar to send the
papers of the Special case No. 783 of 2008 to Chief
Metropolitan WMagistrate for trial in accordance wth

| aw.

6. This order of the Court of Sessions was
chal l enged by the respondent in the H gh Court of
Bonbay by filing Cl.WP. No. 1737 of 2009 and a
Learned Single Judge of the H gh Court has allowed
that wit petition by his order dated 7.7.2011. It
was held that the order passed by the Additional
Chief Metropolitan Magistrate was not an order of
transfer, but was the order of commttal to the
Cour t of Sessi ons. The Learned Single Judge
therefore allowed the petition in ternms of prayer
"B and 'C whereby the matter would be now tried by

the Court of Sessions.
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7. Being aggrieved by this judgnment and order the
present Special Leave Petition (now converted into

crimnal Appeal) has been filed.

8. Learned counsel for the appellants M. Nanjosh
has raised the issue of hierarchy of Courts. Hi s
princi pal subm ssion has been that since the
offences were triable by a Court of Magistrate, the
prosecution thereof could not have been transferred
to the Court of Sessions. Admttedly, the offences
were not at all exclusively triable by the Court of
Sessions. Section 306 of C.P.C. is relevant for our

purpose. It reads as foll ows: -

306. Tender of pardon to Acconmplice (1)Wth a
view to obtaining the evidence of any person
supposed to have been directly or indirectly
concerned in or privy to an offence to which
this section appl i es, t he Chi ef Judi ci al
Magi strate or a Metropolitan Magistrate at any
stage of the investigation or inquiry into, or
the trial of, the offence, and the Magistrate of
the first class inquiring into or trying the
offence, at any stage of the inquiry or trial
may tender a pardon to such person on condition
of his making a full and true disclosure of the
whole of the circunstances within his know edge
relative to the offence and to every other person
concerned, whether as principal or abettor, in
t he conmi ssi on thereof.

2. This section applies to:-
2
3 (a) any offence triable exclusively by the
Court of Session or by the Court of a
Speci al judge appoi nted under the Crim nal
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Law Anmendnent Act, 1952 (46 of 1952)

_5_
1
2 (b) any of f ence puni shabl e W th
i mprisonnment which may extend to seven
years or with a nore severe sentence.
3
4

5 3. Every Mgistrate who tenders a pardon under
sub-section (1) shall record:-

6

7 (a) his reasons for so doing;

8

9 (b) Wether the tender was or was not
accepted by the person to whom it was
made,

10

11

12 4. Every person accepting a tender of pardon
made under sub-section(l):-
13
14 (a) shall be examined as a witness in the
Court of t he Magi strate t aki ng
cogni zance of the offence and in the

subsequent trial, if any;

15

16 (b) shall, unless he is already on bail
be detained in custody until t he
termnation of the trial

17

5. Where a person has accepted a tender of pardon
made under sub-section(l) and has been exam ned
under sub-section (4), the Magistrate taking
cogni zance of the offence shall, w thout naking
any further inquiry in the case:-

(a) commt it for trial;

1 (i) to the Court of Session if the offence
is triable exclusively by that Court or
if the Magistrate taking cognizance is
the Chief Judicial Magistrate;

2

3 (ii) to a Court of Special Judge appointed
under the Crimnal Law Anendnent Act,
1952, (46 of 1952) if the offence is
triable exclusively by that Court;

4

5 (b) I'n any other case, make over the case
to the Chief Judicial Mgistrate who shall
try the case hinself.”
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1 9. Sub-section (5) thus lays down as to whomthe

case is to be commtted for trial:;

- 6-

|

(i) I'f the case is exclusively triable by the Court
of  Sessions, or if the Magistrate taking
cogni zance is Chief Judicial WMgistrate in which
cases it is provided that those cases wll be

commtted for trial to the Court of Session,

N

(i) If the offence is exclusively triable by a
Speci al Judge appointed under the Crimnal Law

Arendment Act, 1952, then to that Court and

w

(itit) In any other case to the Chief Judicial

Magi strat e.

10. In the present case, the offences were not
exclusively triable by the Court of Sessions, and the
Magi strate taking cognizance was not the Chief Judicial
Magi strat e. It was also not an offence triable by the
Speci al Judge under the Crimnal Law Anmendnent Act, 1952.

That being so, it was a case falling in category of 'any
ot her case' under sub-sectio (5)(b) and therefore had to be

made over to the Chief Judicial Mgistrate for trial.

11. It is, therefore, submtted that the Hi gh Court was
in error in commtting the case to the Court of Sessions.
It was further submtted that even if the Court of Sessions
framed the charges, the matter will again have to go back

to the Chief Judicial Magistrate for the trial. That being
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so, the order of the H gh Court suffered a patent error of

| aw.
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12. M. Rakesh K. Khanna, |earned Additional Solicitor
Ceneral appearing for the respondent, on the other hand,
contended that under sub-section 5(a)(i) two options were
avai | abl e. He submtted that the nmatter has to be
committed to the Court of Sessions undisputedly if the
offence was triable exclusively by that Court. He,
however, nmaintained that even if the nmatter was not
exclusively triable by the Court of Sessions, it could
still be commtted to that Court, If the cognizance is
taken by the Chief Metropolitan Magistrate. In the facts of
the present case, the charges which are |evelled against
the appellants are all triable by the Mugistrate's Court,
and there is no dispute about that, the cognizance is taken
by the Additional Chief Mgistrate and not by the Chief
Metropolitan Magistrate. That being so, it is not possible

to accept this subm ssion of M. Khanna.

13. In the circunstances, we allow this appeal, and set
aside the order passed by the H gh Court. The proceedi ng
will now stand restored to the file of Chief Metropolitan

Magi strate who shall proceed with the trial.

14. IVF . Nanj oshi submits that the appellants are

aggrieved by the pardon granted to the aforesaid
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Jhunj hunwal a, and they intend to apply for cancell ation of

that order. It would be for them to apply before the
Magi strate and it is for the Mgistrate concerned to take

appropri ate decision on such application.

15. The appeal is allowed accordingly.

( MADAN B. LOKUR)

New Del hi
July 16, 2013.
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