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Cl TATOR I NFO :

R 1989 SC1011 (14)

ACT:

Sentence-M ni mum sentence prescribed by Statute by
under the Prevention of Food Adulteration Act, 1954-Accused
not pleading guilty under section 229 of the Crl.P.C., but
does so in witing as a result of plea bargaining after his
exam nati on under Section 313 Crl.P.C. -Mngistrate not
convicting on the plea of guilt alone, but sentencing |ess
than the statutory m ni mum Wether the sentence-is vitiated-
Crimnal Procedure Code Ss. 229, 235 r/w S~ 16 of POFA
1954.

HEADNOTE:

The appel l ant was charged for an of fence under section
16(a) (1) of the Preventive of Food Adulteration Act, 1954,
for selling adulterated turneric powder to Respondent No. 2,
the Food Inspector in the enploy of the State. Even though
the appellant pleaded not guilty to the —offence charged
against him and chose to be tried, after his examnation
under section 313 of the Crinminal Procedure Code, as a
result of "Plea Bargaining" he submitted an -application
admitting his guilt and praying for |eniency towards himdue
to the fact that he was a poor man and his offence a first
one. The Magistrate, thereupon nmade an order convicting the
appel l ant of the offence under section 16(a)(1) POFA, 1954,
and sentencing himto suffer sinple inprisonment till the
rising of the Court and to pay a fine of Rs. 300/- or in
default to suffer further rigorous inprisonnent for one
nont h.

The High Court, comng to know through an anonynous
application that the appellant was let off lightly with one
day’'s sinple i mprisonment in breach of the mandatory
requirenment of the Act, in suo motu exercise of its
revisional jurisdiction issued show cause notice to the
appel l ant for enhancing the sentence and after hearing the
appel l ant affirned the conviction, but enhanced the sentence
to three nonths’ sinple inprisonment and al so increased the
fine to Rs. 500/-.

Al'l owi ng the appeal by special |eave, the Court
N

HELD : When there is an admi ssion of guilt nade by the
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accused as a result of "plea bargaining" or otherw se, the
eval uation of the evidence by the Court is likely to becone
alittle superficial and perfunctory and the Court nay be
di sposed to refer to the evidence not critically with a view
to assessing its credibility, but mechanically as a matter
of formality in support of the admission of guilt. The
entire approach of the Court to the assessment of the
evidence would be likely to be different when there is an
admi ssion of guilt by the accused. [1117 B-D

In the instant case, it is true that the |earned
magi strate did not base his order of conviction solely on
the admi ssion of guilt rmade by the appellant, but it is
clear from his judgnment that his conclusion was not
unaffected by the

1115
admi ssion of qguilt on the part of the appellant and in the
circunstances, it woul'd not- be right to sustain the

convi ction of the appellant. [1117 B-C]
[ The Court, therefore, renanded the case to the Tria
Cour't for further steps fromthe stage of exam nation
underS. 313 of the Crl.P.C. The Court al so deprecated
the manner in which the cases under POFA are booked and
investigated (for statistical pur poses) by t he
authorities and indicated certain guide |lines so that
the true purpose of the prevention of Food Adultration
Law be fulfilled and the great gap between expectation
and fulfillment in respect of welfare |laws be bridged.]

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION : - Crimnal Appeal No.
632 of 1979.

Appeal by Special Leave fromthe ~Judgnent and ' Order
dated 29/ 30-1-1979 of the @ujarat H gh Court in Crimna
Revi si on Application No. 499/ 78.

K. N. Bhatt for the Appellant.

M N. Shroff for the Respondent.

The Order of the Court was delivered by

BHAGWATI, . J. This appeal by special |leave is directed
agai nst a judgnent of the Gujarat H gh Court enhancing the
sentence i nmposed on the appellant by the Judicial Mgistrate
First Cass, Jhagadia, for an offence under section 16(1)
(a) (i) of the Prevention of Food Adulteration Act, 1954.

The appell ant was charged before the |earned Judicia
Magi strate for an of fence under section 16(1) (a) (i) of the
Act for selling adulterated turmeric powder  to respondent
No. 2 who was, at the material tine, a Food Inspector in the
enpl oy of the State. The appellant pleaded not guilty to the
of fence charged against him and a trial was thereupon held
by the |I|earned Judicial Mgistrate. The Prosecution led the
evi dence of respondent No. 2 and one Thakurbhai who was one
of the panch w tnesses in whose presence the turmeric powder
was purchased by respondent No. 2 and the certificate of the
Public Anal yst showi ng that the turneric powder —was
adul terated was also tendered in evidence. The Prosecution
closed its case and thereafter the appellant was exam ned by
the learned Judicial Magistrate under section 313 of the
Code of Criminal Procedure. On the sanme day, presumably as a
result of plea-bargaining to which the Ilearned Judicia
Magi strate was al so perhaps a party, the appellant submtted
an application admtting his guilt and praying that since he
was a poor man and this was his first offence, |eniency
should be shown to him The learned Judicial WMgistrate
t her eupon proceeded to make an order
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convicting the appellant of the offence u/s 16(1)(a)(i) of
the Act and sentencing himto suffer sinple inprisonnent
till the rising of the Court and to pay a fine of Rs. 300/-
or in default to suffer further rigorous inprisonnent for
one nont h.

It appears that through an anonynous application the
Hi gh Court <canme to know that though the appellant was
convicted of an offence wu/s 16(1) (a) (i) of the Act and
there was a mnimum sentence prescribed for such offence,
the learned Judicial Magistrate had let off the appellant
l[ightly with only one day’ s sinple inprisonment in breach of
the mandatory requirement of the Act. The H gh Court
thereupon in suo notu exerci se of its revisiona
jurisdiction issued a notice to the appellant to show cause
why the sentence inposed on himshould not be enhanced and
the proceeding thus initiated ~was treated as a crimna
revi sion application. ~ The | earned single Judge before whom
the crimnal revision application canme up for hearing took
the view that though the appellant had admitted his guilt by
filing an-_application after the closing of the prosecution
evi dence, the |Ilearned Judicial Mgistrate had not founded
his order convicting the appellant on the adm ssion of guilt
but he had considered the evidence |ed by the Prosecution
and cone to the conclusion on the basis. of such evidence
that the appellant was guilty of the offence charged agai nst
hi mand the conviction was, therefore, not vitiated, but so
far as the sentence was concerned, it was patently in breach
of the requirenent of section 16(1)(a)(i) of the Act which
provided for a mninmm sentence of inprisonnent for three
nonths and the | earned single Judge, therefore, enhanced the
sentence to three nonths' sinple inprisonment and also
i ncreased the ampbunt of the fine fromRs. 300/- to Rs. 500/-

Thi s decision of the High Court is assailed in the present
appeal preferred by the appellant after obtaining specia
| eave fromthis Court.

The principal contention advanced on behalf of the
appel l ant was that though the l'earned Judicial Magistrate
consi dered the evidence | ed on behalf of the prosecution and
did not act solely on the adnission-of guilt nade by the
appel l ant, his approach to the evidence was col oured by the
adm ssion of guilt and since the adm ssion-of guilt was not
nmade by the appellant at the stage of making his pl ea before
the commrencenent of the prosecution evidence, but only after
the prosecution evidence was closed and he had al ready been
exam ned under section 313 of the Code of Crimna
Procedure, the conviction was vitiated. Now, it is true that
when the appellant was called upon to make his plea before
the commencenent of the prosecution evidence, he pleaded not
guilty in respect of the of fence charged agai nst himand it
was only after the prosecution evidence was closed and his
1117
exam nati on under section 313 of the Code of Crimna
Procedure was conpleted that he admitted guilt presunably as
a result of plea bargaining. The | earned Judicial Magistrate
was in the circunstances not entitled to take into account
the admi ssion of guilt made by the appellant in reaching his
decision in regard to the conviction of the appellant. The
| earned Judicial Magistrate, it is true, did not base his
order of conviction solely on the adm ssion of guilt made by
the appellant, but it is clear fromhis judgnent that his
conclusion was not unaffected by the admission of guilt on
the part of the appellant. There can be no doubt that when
there is an admission of guilt nade by the accused as a
result of plea bargaining or otherw se, the evaluation of
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the evidence by the Court is Ilikely to becone a little
superficial and perfunctory and the Court may be di sposed to
refer to the evidence not critically with a view to
assessing its credibility but mechanically as a natter of
formality in support of the adnmission of guilt. The entire
approach of the Court to the assessnent of the evidence
would be likely to be different when there is an adni ssion
of guilt by the accused. Here it is obvious that the
approach of the |earned Judicial Magistrate was affected by
the admission of guilt nade by the appellant and in the
ci rcumst ances, it would not be right to sustain the
convi ction of the appellant.

We accordingly allowthe appeal, set aside the order of
the H gh Court enhancing the sentence inposed on the
appel l ant as also the Order of the learned Judicia
Magi strate convicting the-appellant and remand the case to
the | earned Judicial Mugistrate so that he nmay proceed
further from the stage of examnation under section 313 of
the Code 'of Crimnal Procedure and dispose of the case on
the basis of the evidence led on behal f of the prosecution
and if the appellant chooses to ‘lead any evidence in
def ence, then after taking into account such further
evi dence also and wi thout ~in any nmanner being affected or
i nfl uenced by the adm ssion of guilt made by the appell ant.

Before we part with this case, we must regretfully
observe and this was not disputed by the |earned counse
appearing on behalf of the State, that nost of the cases of
food adulteration which cone to the Courts are cases
directed against snall tradesnen ~such as grocers, mlKk-
vendors etc. It is comon  know edge that these snal
tradesnen purchase the food stuff sold by them from the
whol esal ers and sonet i nes even directly from the
manuf acturers and nore often than not the adulteration is
made either by the wholesalers or by the manufacturers.
Odinarily it is not the small retailers who adulterate the
articles of food sold by them Yet it is only the snal
retailers who are caught by the  food inspectors ‘and the
i nvestigative nmachinery of the food
1118
department does not for sone curious and inexplicable reason
turn its attention to the whol esal ers and nmanufacturers. The
smal | tradesmen who eke out a precarious existence |iving
al nost from hand to nouth are sent to jail for selling food
stuff which is often enough not adulterated by them and the
whol esal ers and nmanufacturers who really adulterate the food
stuff and fatten thenmselves on the msery of others escape
the arm of the law The Food |Inspection Department prides
itself on its statistics by catching small tradesmen and by
its gross indifference and inaction, allows wholesal ers and
manuf acturers to carry on their nefarious activities,
untouched and wunaffected by the penal law. The ‘result is
that a wong inmpression is being created on the public mnnd
that the lawis being properly enforced, whereas in fact
what is really happening is that it is only the small
tradesnmen who are quite often not thensel ves responsible for
adul teration who are caught and sent to jail while there is
no effective enforcement of the law against the rea
adulterators. This is a failing which we notice in the
i mpl enentation of many of our laws. It is only the snaller
flies which get caught in the web of these laws while the
bi gger ones escape. This syndrone of soft justice to big
economc crimnals and harsh justice to the hunbler
of fenders is a systenmc weakness which affects the
credibility of the rule of lawitself. It is no wonder that
an anonymous poet sardonically said while projecting the
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soci al dinension of this systenic deficiency:

The | aw | ocks up both nan and wonan

Who steal s the goose fromoff the comon,

But lets the greater felon |oose,

Wo steals the cormon fromthe goose.
We fail to see why at the tinme of taking sanples fromthe
small retailer, the food inspectors do not care to find out
fromwhich wholesaler or manufacturer he had purchased the
particul ar food stuff and after ascertaining the name of
such whol esaler or manufacturer, proceed imediately to the
pl ace of business of such wholesaler or manufacturer and
take sanples for the purpose of finding out whether the food
stuff which is being sold by himis adulterated or not. The
anxiety of the food inspectors seens to be only to catch
hold of the snmall tradesnen and not to proceed agai nst the
bi gger whol esal ers or manufacturers who are quite often the
real culprits. Qherwi se, we do not understand why there are
so few cases agai nst -~ whol esal ers and manufacturers brought
to the Courts. The inplenentation of the | aw does create an
i npression that it is alaw neant to be operative only
agai nst the smaller nen and that the rich and the well-to-do
are be-
1119
yond its reach. Morreover the |aw operates very harshly
against the small 'tradesnen because a 'ninimum sentence is
provided and the snmall tradesnen are liable to be sent to
jail for three or. six nonths for selling food stuff which
they may not have thensel ves adul terated but which has been
adulterated by others, particularly when they have no neans
of verifying at the tine of purchase whether the food stuff
is adulterated or not. It is no doubt true that there is a
provision in the Act that if a warranty in witing is taken
by the dealer fromthe whol esal er or manufacturer from whom
he has purchased the food stuff, ~he would be exenpt from
crimnal liability, but it is obvious that in a poor country
like ours where there are small tradesnmen eking out a
m serabl e exi stence fromsnall daily sales and many of them
are ignorant about the provisions of the law and are
noreover at the mercy of the whol esal ers and manuf acturers,
such a provision does not afford any real protection to the
smal | tradesmen and there nmay be cases where they may have
to go to jail for the sins of the wholesalers and
manuf acturers entailing untold hardship on their famly. W
woul d, therefore, strongly urge upon the Food Inspection
Departnment not to remain content with paying honage to anti-
adulteration law by catching small tradesmen but direct the
full fury of their investigative nachinery against the
whol esal ers and manufacturers who are in a large majority of
cases really responsible for adulteration of the food stuff
which is being sold by the snall retailers. Then only would
the true purpose of the Prevention of Food Adulteration | aw
be fulfilled and the great gap between expectation and
fulfillment in respect of welfare | aws be bridged.
V. D. K. Appeal al | owed.
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