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CASE NO. :
Appeal (civil) 4102 of 2007

PETI TI ONER
Visitor & Os

RESPONDENT:
K.S. Msra

DATE OF JUDGVENT: 06/09/2007

BENCH
G P. Mathur & D.K. Jain

JUDGVENT:
JUDGMENT

G P. MATHUR, J.
1. Leave granted.

2. Thi s appeal , by special |eave, has been preferred against the
j udgrment and order dated 10. 2. 2006 of Al l ahabad H gh Court, by

which it was directed that the past service rendered by the r espondent
K.S. Msra in Benaras Hi ndu University shall ‘be counted for the

pur pose of paynment of pension and other retiral benefits.

3. The respondent was appointed in the English Departnent of
Benaras Hindu University on 10.8.1960, where he worked til

20.10. 1979. He thereafter proceeded abroad and joined University of
Yenen. After working there for nearly seven years, he came back to

I ndia and joi ned Shillong University on contract basis fromwhere he
resigned and joined Aligarh Muslim University on 14.4.1987. He was
per manent |y absorbed on 1.6.1988 and finally retired fromthe
university on 31.7.1997. His request for counting service rendered in
Benaras Hindu University for the purpose of paynent of pension was
declined by Aligarh Mislim University. The respondent then filed a
wit petition in Allahabad H gh Court, which was allowed by the

order under challenge and it was directed that on-the respondent’s
depositing Rs.16,944.47, the anount of gratuity received from

Benaras Hindu University and the interest which may have becone

due till date, the service rendered by himin Benaras H ndu University
shal |l be taken into consideration and shall be counted for the purpose
of payment of pension.

4. In order to appreciate the controversy involved, it is necessary
to take note of the relevant statute of the University dealing with the
subject viz. Statute 61(6)(iv), which is reproduced below : -

"Statute 61(6) (iv) & (V)

i V. The University enpl oyees who have al ready been
sanctioned or received pro-rata retirenent benefits for
their past service fromtheir previous enployer

nentioned in sub-clause (i) and (ii) will have the option
ei t her

a. to retain such benefits and in that event their past
service will not qualify for pension or other

retirenment benefits in the University, or

b. to have the past service counted as qualifying
service for pension in the University in which case
the pro-rata retirenent benefits or their ternina




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

benefits if already received by themw Il have to be
deposited along with interest thereon (at such rate
and in such manner as may be prescribed by the
Executive Council) fromthe date of receipt of

those benefits till the date of deposit with the
University. The right to count previous service
shall not revive until the whol e anpbunt has been
refunded. | n other cases where pro-rata retirenent
benefits have not been drawn the previous

authority shall make the paynent to the University.

C. The option under this clause shall be exercised
within a period of one year. If no option is

exerci sed by such enpl oyees within the prescribed

time linmt they will be deened to have opted for
retention of the benefits already received by them

The option once exercised will be final

d. Wiere no ternminal/retirenent benefits have been
recei ved, previous service will be counted as
qual i fying service for retirement benefits under the
University rules only if the previous enpl oyer

accepts the pension liability for the service in
accordance with the principles laid down in this

cl ause. In no case pension contribution/liability
shal | be accepted fromthe enpl oyee concerned.

V. Provi si ons ‘of the above amendments will be
applicabl e only where the transfer of the enpl oyees from
the other organization to the University and vice \026 versa
was/is with the consent of that organization including the
cases where the individual had secured enpl oyment

directly on his own volition provided he had applied

t hrough proper channel with the pernission of the

admi ni stration/authority concerned."

5. The Executive Council of the University amended Rul e 6A of
the CGeneral Rules and Regul ation of the Council relating to sanction
for paynment of pension and gratuity on 29.3.1989 and the anmended
provi si on reads as under

"Rul e 6A \ 026 Condonation of interruption in service for

det erm ni ng pensi onary benefits :

a. In the absence of a specific order of the appointing
authority to the contrary, an interruption between

two spells of service rendered by a University

enpl oyee, shall be treated as automatically

condoned, and pre-interruption service treated as

qual i fying service

b. Nothing in Cl ause (a) shall apply to interruption
caused by dism ssal or renoval from service, or by
resignation from service

C. The period of interruption referred to in C ause (a)
shall not count as qualifying service."

6. A perusal of Statute 61(6)(iv) would show that two options are
open to an enpl oyee of the University who has rendered service in

sonme other institution or university prior to joining the Aligarh
Muslim University. The first option is that the enpl oyee who has
already received retirenent benefits for his past service fromhis
previ ous enployer may retain such benefits and in that event his past
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service shall not qualify for pension and other retirenment benefits in
the Aligarh Muslim University. The second option is that the

enpl oyee will have to deposit with the University the retirement or
terminal benefits along with interest with the Aligarh Miuslim
University and this has to be done within one year of joining the
University. |If the second option is not exercised within prescribed
time viz. one year, the enployee shall be deened to have opted for the
first option viz. for retention of the benefits already received by him
and in such a case the past service rendered by himshall not be
counted. Statute 61(6)(v) lays down that the aforesaid provision wll
be applicable only where the transfer of the enpl oyee from ot her

organi zation to the Aligarh MuslimUniversity or vice-versa is with

the consent of that organization including a case where the enpl oyee
has secured enpl oynent on his own volition provided he has applied

t hrough proper channel and with the permission of the

admi ni stration/authority concerned. Rule 6A of the General Rules

and Regul ations of ‘the Council relating to sanction of payment of
pension and gratuity indicates that in absence of a specific order of the
appoi nting authority to the contrary, an interrupti on between two
spel I s of service rendered by a University enpl oyee shall be treated as
automati cal |l y condoned and past service shall be treated as qualifying
service. However, this clause will not apply in case of resignation
fromservice

7. In the rejoinder affidavit which was filed by the respondent in
the H gh Court, a plea was taken for the first tinme that on 21.8.1989
he had exercised his option for counting the service rendered by him
in Benaras Hi ndu University and had al'so offered to deposit the
retirement benefits along with interest with the Aligarh Mislim

Uni versity. Since this plea was taken in the rejoinder affidavit, the
appel | ant herein got no opportunity to rebut the sane. This plea

seens to have been accepted by the H gh Court. Learned counsel for

the appell ant has placed before us a copy of the option exercised by
the respondent on 28.1.1989 and it reads as under :-

" 28.1.1989

The Asstt. Finance Oficer
(Provident Fund Section)
AMJ, Aligarh

Dear Sir,

I am sending herewith my option-for-pension form
duly conpleted for your record and necessary action

Yours truly,

Sd/ -
(Dr. KS Msra)
Prof essor /in English

OPTI ON

Havi ng under stood the comparative advant ages
and di sadvant ages of pensionary and Provi dent Fund
benefits as applicable in ny case

(i) | opt for the Liberalised Pension Rules including
the benefit of the Fam |y Pension Scheme for Centra

CGover nent Enpl oyees, 1964 introduced vide the

Mnistry of Finance Ofice Menbo No.F.9(16)-EV (A)/63
dated the 31st Decenber, 1963 on the terns and

conditions laid down in that Mnistry’s OM No.F.2(14)-
EV(B)/ 63 dated the 14th January, 1964."
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The af oresai d docunent shows that the respondent had
exercised his option for Liberalized Pension Schene including the
benefit of the Family Pension Schene for Central Governnent
Enpl oyees by his letter dated 28.1.1989 and it had nothing to do with
the option regardi ng counting of past service. Therefore, the option
exerci sed by himon 28.1.1989 has no rel evance to the controversy in
hand.

8. On 5.8.1993 the respondent nmade an application to the
University for giving himbenefit of the past service rendered in
Benaras Hindu University. The University gave a reply on

11.10. 1993 that he had not applied to the University through proper
channel or with the consent of the previous enployers and his case
was not covered by rel evant provisions of the Statute and
consequently his past service could not be counted. The factua
position which enmerges is that the respondent did not exercise his
option at any point of tine for counting his past service. Further, he
had resigned his service in Benaras H ndu University and had worked
thereafter for nearly seven years in Yenen University. He had not
applied. in the University through proper channel or with the consent
of the previous enployer.

9. The High Court in the inmpugned order has held that the time
[imt provided in Statute 61(6)(iv) is nerely directory in nature and
not mandatory and after holding so has granted relief to the
respondent. In our opinion the view taken by the H gh Court is
clearly erroneous in |aw Sub-cl ause (c) of Statute 61(6)(iv) |ays
down that the option under this clause shall be exercised within a
peri od of one year and if no optionis exercised within the prescribed
limt, the enpl oyee shall be deened to have opted for retention of the
benefits al ready received by him Thi s clause provides for the
consequences which will ensue in the event of non-exercise of option
within the prescribed period of one year.

10. A Thr ee-Judge Bench in Balwant  Singh & Ors. v. Anand
Kumar Sharma & Ors. (2003) 3 SCC 433 has expl ained i n what
circunst ances the duty cast upon a private party can be said to be
mandatory and para 7 of the report reads as under

7. Yet there is another aspect of the matter which
cannot be lost sight of. It is a well settled principle that if
athing is required to be done by a private person within a
specified time, the sane would ordinarily be nandatory

but when a public functionary is required to performa

public function within a tinme-frane, the same will be

held to be directory unless the consequences therefor are
specified. In Sutherland, Statutory Construction, 3rd
edition, Vol. 3 at p. 107, it is pointed out that a statutory
direction to private individuals should generally be

consi dered as mandatory and that the rule is just the
opposite to that which obtains with respect to public
officers. Again, at p. 109, it is pointed out that often the
guestion as to whether a nandatory or directory

construction should be given to a statutory provision nay

be determ ned by an expression in the statute itself of the
result that shall follow non-conpliance with the

provision. At page 111 it is stated as foll ows:

"As a corollary of the rule outlined above, the fact
that no consequences of non-conpliance are stated
in the statute, has been considered as a factor
tending towards a directory construction. But this
is only an elenent to be considered, and is by no
neans concl usive."

Therefore, in accordance with the law |l aid down in the above
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authority, the provisions of Statute 61(6)(iv) (b) and (c) should be
treated as nandatory as it is a private party who has to do a particular
act within a specified tine.

11. The problem can be | ooked from anot her angl e. If the view
taken by the Hi gh Court that the provision is directory is accepted as
correct, it would in effect anmount to naking the provisions of sub-
clause (c) of Statute 61(6)(iv) otiose. In such a case the consequences
provided therein that if no option is exercised within the prescribed
time limt, the enployee shall be deened to have opted for the

retention of the benefits already received by himwould never cone

into play. It is well settled principle of interpretation of statute that it
i s incunbent upon the Court to avoid a construction, if reasonably
perm ssi bl e on the | anguage; which will render a part of the statute

devoi d of any meani ng or application. The Courts al ways presune

that the Legislature inserted every part thereof for a purpose and the
legislative intent is that every part of the statute should have effect.
The |l egislature is deened not to waste its words or to say anything in
vain and a construction which attributes redundancy to the Legislature
wi Il not ‘be accepted except for conpelling reasons. It is not a sound
principle of construction to brush aside words in a statute as being

i napposite surplusage, if they can have appropriate application in

ci rcunst ances conceivably within the contenplati on of the staute.

(See Principles of Statutory Interpretation by Justice G P. Singh Ninth
Edition page 68).

The provisions of sub-clause (c) of Statute 61(6)(iv) should be
interpreted in a manner whi ch nmakes the provision workabl e and not

redundant or oti ose. It is, therefore, not possible to accept the view
taken by the Hi gh Court that the provision is directory as in such a
case this clause will never cone into operation-if the enployee

exercises his option at any point of time before his retirenent.

12. The Hi gh Court has al so relied upon a decision rendered by

anot her Division Bench of the same Court in a wit petition filed by
Dr. Rameshwar Tandon agai nst Aligarh Muslim University. Dr.

Tandon was pernanent Lecturer in Economcs in Institute for Socia

and Economi ¢ Change, Bangal ore and he was appoi nted as Reader of
Economics in Aligarh MuslimUniversity on 31.5.1991. 'H's
representation for counting his past service was rejected on'the ground
that he had not exercised the option within the prescribedtinme and
had failed to deposit the gratuity anount. —Dr. Tandon soon after
joining the University on 31.5.1991 had witten a letter tothe Institute
on 29.9.1991 requesting themto send the provident fund account
directly to the University and had sent a copy of the letter to the

Uni versity. The provident fund was received by the University, but
was del ayed by two years and the University demanded interest. The
Institute sent the interest also which was deposited with the

Uni versity. It was on these facts that the Hi gh Court took the view
that Dr. Tandon had done everything under his conmand for

conplying with the provision of the Statute and the University after
accepting the provident fund anbunt and the interest was estopped
fromraising the plea that he had not exercised his option within tine.
In our opinion, Dr. Tandon’s case is entirely distinguishable on facts.
Wthin four nonths of joining the University, Dr. Tandon had witten
to the Institute to send his provident fund account directly to the
University and intimation in this regard was al so given to the
University. The provident fund was sent by the Institute to the
University and the interest anmbunt was al so sent. The respondent can
get no advantage fromthis case as he never exercised his option at al
and never deposited the anpbunt which he had received from Benaras

Hi ndu Uni versity.

13. There is another point which deserves consideration. Statute
61(6)(v) lays down that the provisions of Statute 61(6)(iv) will apply
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only where the transfer of the enpl oyee fromother organization to the
University and vice-versa is with the consent of that organization

i ncluding a case where the individual had secured his enpl oynent on
his own volition provided that he had applied through proper channe
with the perm ssion of the adm nistration/authority concerned. There
is no dispute that the respondent after proceeding to Yemen had

resi gned from Benaras Hi ndu University. There is a |ong gap between
the tinme he left Benaras H ndu University and when he joined Aligarh
Musl im University. It is not at all a case of transfer of an enpl oyee.
There is no question of consent of the organization (Benaras Hi ndu
University). Therefore, the provisions of Statute 61(6)(iv) can have
no application and the respondent is not entitled for counting of
service rendered by himin Benaras H ndu University for the purpose

of grant of pensionary benefits in Aligarh Mislim University.

14. For the reasons di scussed above, the appeal is allowed. The
judgnent and order of the Hi gh Court dated 10.2.2006 is set aside and
the wit petition filed by the respondent is dismssed. No order as to
costs.




