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(Wth CA Nos. 8600/2003 & 8576/ 2003)

R V. RAVEENDRAN, J.

These appeal's by special |eave arise fromthe judgnent
dat ed 5.6.2003 of the Hi gh Court of Keralain QP
No. 10111/ 2000 and connected cases. As these appeals involve
guesti ons which are anal ogous, they are heard and di sposed of
by this conmmon judgnment. As the ranks of the parties vary, they
will be referred to by their abbreviated nanes.
Facts in CA Nos. 8599 and 8600 of 2003

2. The Mal ankara Syrian Catholic Coll ege Association of
Archi di ocese at Trivandrumis a Society registered under the
Keral a Literacy, Scientific and Charitable Socieities

Regi stration Act, 1955. It is a mnority organisaion and an
Educati onal Agency (for short 'the Society’). It has established
and runs several private colleges in Kerala. The colleges are
managed by a ' Managi ng Council’ (for short ’'the

managenent’) appoi nted by the Educational Agency. The

Soci ety has appointed a Manager for the coll eges under its
management, who inplenents the decisions of the

management. Mar |vanios College (’'college  for short) is one

of the colleges run by the said Educational Agency. The said
college is an aided private mnority institution affiliated to
Keral a University under the Kerala University Act, 1974 (' Act"
for short). Educational instruction is provided inthe college, in
accordance with the provisions of the statutes, O'dinances and
Regul ati ons nade under the Act. Each of the colleges run by

the Society is headed by a Principal, who is responsible for the
functional efficiency, quality of education and discipline.

3. The post of Principal of the college fell vacant on
31.3.2000. The Manager issued an order dated 27.3.2000 giving
charge of the post of Principal and Drawi ng & Di sbursing

Oficer ("DDO for short) to Rev. Daniel Kuzhithaakthil, a

| ecturer in the college. The said order was approved by the

Vi ce- Chancel | or of the University by order dated 15. 4. 2000.

The order dated 27.03.2000 was chal |l enged by one of the
Lecturers - Dr. Varghese M Mathunny in O P. No. 10111/ 2000,
wherein an interimorder was passed restraining Rev. Danie
fromtaking charge as Principal. Another Senior Lecturer of the
college, Dr. P.V. Thonmms al so chal |l enged the order dated
27.03.2000 by filing O P. No. 14337/2000. An interim order

was issued in that case on 24.5.2000, restraining Rev. Danie
from functioning as the Principal or DDO
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4, In view of the interimstay preventing Rev. Daniel from

acting as the Principal and DDO, the Managenent made an

i nteri marrangenent by appointing T. Jose, a senior lecturer

in the College, to discharge the duties of Principal, pending
regul ar appoi ntnent to the post. On 5.6.2000, the H gh Court
nodi fied the interimorder and gave liberty to the Managenent
to nake appointrment to the post of Principal on regul ar basis.
In pursuance of it, on 6.6.2000, the Managenent appoi nted

Rev. Daniel as the Principal on regular basis.

5. The appoi ntnent of Rev. Daniel as Principal on 6.6.2000
on regul ar basis was challenged by T.Jose, (claimng to be the
seni or nost anong the eligible and fit lecturers) in Appea
No. 5/ 2000 before the Kerala University Appellate Tribunal
raising two contentions: (i) that Rev. Daniel was ineligible to
be appoi nted as Principal as he did not process the requisite
qualifications for the post; and (ii) that the appointment was
viol ative of Section 57(3) of the Act, which required the post of
Principal, when filled by pronotion, to be nade on the basis of
seniority-cumfitness. The Tribunal, by an order dated
20.12.2000, held that Rev. Daniel fulfilled the eligibility
criteria, but allowed the appeal hol ding that the appointnent of
Rev. Daniel as Principal violated Section 57(3) of the Act. The
Tribunal directed the Manager to make a fresh appointnment in
accordance with |l aw. The said order of the Tribunal was
chal | enged by Rev. Daniel and the Society in QP

No. 3015/ 2001 and O P. No. 3742/2001 contending that Section
57(3) of the Act was invalid and inapplicable in respect of
mnority institutions, as it interfered with the right of a
mnorities to establish and adm ni ster educational institutions of
their choice and thereby violated Article 30(1) of the
Constitution of India. T. Jose , the appellant before the

Tri bunal, al so challenged the order of the Tribunal \in O P.

No. 10721/ 2001, as he was aggrieved by the finding of the

Tri bunal that Rev. Daniel possessed the qualifications for

appoi ntnment to the post of Principal.

6. The said five wit petitions were heard together and

di sposed of by a common judgnent dated 5.6.2003. The High

Court rejected the contention of the Educational Agency and

Rev. Daniel that section 57(3) of the Act was violative of
Article 30(1). The High Court held that the said Section applied
to mnority institutions also having regard to that Section, the
seni ornobst fromanong the eligible and fit |ecturers had to be
appointed as the Principal. It held that Rev. Daniel was not the
seni or-nost anmong the eligible and fit lecturers of the coll ege
and therefore his appoi ntnent could not be sustained.
Consequently, the H gh Court rejected O P. Nos.3015/2001 and
3742/ 2001 filed by Rev. Daniel and the Society OP

No. 10111/ 2000 filed by Dr. Varghese M Mathunny was

di smi ssed as having becone infructuous as he had retired on
31.5.2001 and as he had not challenged the order dated

6. 6. 2000 appointing Rev. Daniel as Principal. QP

No. 10721/ 2001 filed by T.Jose was all owed. Even though

T.Jose had also retired in the neanwhile on 31.3.2001, the Hi gh
Court directed that his claimfor pronotion as Principal shall be
considered with effect fromthe date (6.6.2000) when Rev.

Dani el was pronoted, with all consequential financial benefits.
Simlarly, O P. No.14337/2000 filed by Dr. P V Thomas was

also allowed with a direction that his claim for appointment as
Principal shall be considered with effect from1.4.2001 with
consequential benefits.

7. Feel i ng aggrieved by the said Judgnment dated 5.6.2003,
the Society and Rev. Daniel have filed C. A No.8599/2003 and
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C. A. No. 8600/ 2003 respectively challenging the dismssal of
their wit petitions OP No.3742/2001 and OP No. 3015/2001.

Re : Facts in CA 8576/2003

8. St. Gregorious College, another aided mnority
educational institution, appoi nted P. G Thomas Panni cker as
Princi pal by order dated 25.9.2002. The said appoi ntnent was
chal | enged by Thomas Lukose before the Kerala University
Appel l ate Tribunal in Appeal No. 15/2002. The Tri buna

al l owed the said appeal by order dated 30.1.2003 and set aside
the appoi ntnent of P. G Thomas Panni cker as Principal and
directed fresh selection. That was chal |l enged by the Manager of
St. Gregorious College and P.L. Thomas Pannicker, in OP

No. 6621/ 2003. The said petition was di sposed of by the High
Court along with the five petitions relating to Rev. Daniel (O P
No. 10111/ 2000 and connected cases) by its common Judgnment

dated 5.6.2003, upholding the order of the Tribunal and
directing the college Managenent to nake a fresh selection in
accordance with section 57(3) of the Act. The order rejecting
O P. No.6621/2003 is chall enged by the Manager of St

Gregorious Coll ege and Thomas Panni cker in CA

No. 8576/ 2003.

The | ssue

9. The Hi gh Court relying on the decision of the Eleven-
Judge Bench of this Court in T MA Pai Foundation v. State of
Kar nat aka [ 2002 (8) SCC 481] has held that receipt of aid by a
mnority institution renoves the protection under Article 30(1),
by taking away its right to claimimmunity frominterference
and therefore all regulations nade by the State, governing the
manner of maki ng appoi ntnents and renoval, as al so the
conditions of service of Principals and Lecturers, will be

bi ndi ng on such aided institution. The H gh Court held that aid
carries the '"price’ of surrender of a part of its freedom and

i ndependence in matters of admnistration. As a consequence,

it held that Section 57(3) of the Act providing that

appoi ntnents of Principal should be on the basis of seniority-
cumfitness, is valid and binding on mnority-institutions.

10. The appel l ants contend that the right to appoint Principa
and teachers is the npst inportant facet of mnority's "right to
admi ni ster" under Article 30(1) of the Constitution. They

submit that receipt of aid by minority institutions, does not, /in
any way, fetter or abridge their constitutional right to
adm ni ster educational institutions, and therefore Section 57(3)
of the Act requiring the appointnent of only the senior-nobst of

| ecturers as Principal is violative of Article 30(1) of the
Constitution.

11. On the other hand, the respondents contend that

mnorities do not have an unfettered right under Article 30(1) to
adm ni ster and nanage its education institutions; that the State
and its agencies can regulate certain facets of adm nistration of
private educational institutions by mnorities, in particular by
prescribing the mnimum qualification, experience and ot her
conditions bearing on nerit for being appointed as a teacher or
Principal; that if such institution is aided by the State, the State
can nake regul ati ons governing the service conditions for

teaching and other staff, which includes the post of Principal

and that Section 57(3) of the Act providing for the manner of
filling the post of Principal by pronmotion, is therefore binding
upon mnority institutions receiving aid fromthe State.
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12. The rival contentions give rise to the follow ng questions:

(i) To what extent, the State can regulate the right of
the mnorities to adm ni ster their educationa

institutions, when such institutions receive aid

fromthe State.

(ii) Whet her the right to choose a Principal is part of
the right of mnorities under Article 30(1) to

establish and adm ni ster educational institutions of

their choice. |If so, Section 57(3) of the Act would
violate Article 30(1) of the Constitution of India.

Re : Question (i)

13. Article 30(1) gives mnorities the right to establish and
admi ni ster educational institutions of their choice. In State of
Kerala v." Very Rev. Mther Provincial [1970 (2) SCC 417], a
Constitution Bench of this Court explained 'right to adm nister’
thus :

"Adm ni stration nmeans ' managenent of the affairs’ of the
institution. This nanagenent nust be free of control so that
the founders or their nom nees can nould the institution as
they think fit, and in accordance w th their i deas of how the
interests of the community in general and the institution in
particular will be best served. No part of this managenent
can be taken away and vested in _another body w thout an

encr oachnent upon the guaranteed right."

"There is, however, an exception to this and it is that the
standards of education are not a part of managerment as

such. These standards concern the body politic and are

di ctated by considerations of the advancenent of the

country and its people. Therefore, if universities establish
the syllabi for exam nations they nust be followed, subject
however to special subjects which the institutions may seek
to reach, and to a certain extent the State may al so

regul ate the conditions of enployment of teachers and the
heal th and hygi ene of students. Such regulations do not

bear directly upon managenent as such al though t hey nay
indirectly affect it. Yet the right of the State to regulate
education, educational standards and allied matters

cannot be denied. The minority institutions cannot be
allowed to fall bel ow the standards of excellence expected
of educational institutions, or under the guise of exclusive
ri ght of managenent, to decline to follow the genera
pattern. Wiile the managenment nust be left to them they

may be conpelled to keep in step with others.™

(Enphasi's suppli ed)

14. In The Ahnmedabad St. Xavier’'s College Society v. State
of Gujarat [1974 (1) SCC 717 ], a nine Judge Bench of this
Court considered the scope and anbit of minority's right to
admi ni ster educational institutions established by them The
majority were of the view that prescription of conditions of
service would attract better and conpetent teachers and woul d
not jeopardize the right of the managerment of minority
institutions to appoint teachers of their choice. It was also
observed
"Autonony in administration neans right to admnister
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effectively and to manage and conduct the affairs of the
institutions. The distinction is between a restriction on the
right of administration and a regul ation prescribing the
manner of adm nistration. The right of administration is

day to day admi nistration. The choice in the personnel of
managenment is a part of the adm nistration. The university
will always have a right to see that there is no mal -
admnistration. If there is nal-adnmnistration, the university
will take steps to cure the sanme. There may be control and
check on administration in order to find out whether the
mnority institutions are engaged in activities which are not
conducive to the interest of the mnority or to the

requi renents of the teachers and the students.”

"The ultimte goal of a minority institution too inparting
general secul ar education is advancement of |earning. This
Court has consistently held that it is not only permssible
but al so desirable to regulate everything in educational and
academ c matters for achieving excellence and uniformty

in standards of education

In the field of administration it is not reasonable to claim
that mnority institutions will have conpl ete autonony.
Checks on the adm ni'stration may be necessary in order to
ensure that the administration is efficient and sound and
will serve the acadenic needs of the institution. The right
of a minority to adm nister its educational institution

i nvol ves, as part of \it, a correlative duty of good

adm ni stration."

15. I n FRANK ANTHONY Public School Enpl oyees
Association v Union of India [1986 (4) SCC 707], this Court
observed

"The excell ence of the instruction provided by an
institution would depend directly on the excellence of the
teaching staff, and in turn, that ‘would depend on the quality
and the contentnent of the teachers. Conditions of service
pertaining to mininumaqualifications of teachers, their

sal ari es, allowances and ot her conditions of service which
ensure security, contentnment and decent |iving standards to
teachers and which will consequently enable themto render
better service to the institution and the pupils cannot surely
be said to be violative of the fundanental right guaranteed
by Article 30(1) of the Constitution. The nanagenment of a

m nority Educational Institution cannot be permnitted under
the guise of the fundamental right guaranteed by Article
30(1) of the Constitution, to oppress or exploiti its

enpl oyees any nore than any other private enpl oyee.
Qppression or exploitation of the teaching staff of -an
educational institution is bound to | ead, inevitably, to

di scontent and deterioration of the standard of instruction
inmparted in the institution affecting adversely the object of
maki ng the institution an effective vehicle of education for
the minority comunity or other persons who resort to it.

The managenent of minority institution cannot conplain of

i nvasi on of the fundanental right to adm nister the
institution when it denies the nmenmbers of its staff the
opportunity to achieve the very object of Article 30(1)

which is to make the institution an effective vehicle of
education."

16. The scope of Article 30(1), with reference to the scope of
the right to adm ni ster educational institutions, was al so
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considered by this court inlIn re. Kerala Education Bill,
1957 ( AIR 1958 SC 956), Rev. Sidhajbhai v. State of Bonbay
[1963 (3) SCR 837], D.A V. College v. State of Punjab [1971
(2) SCC 269], Al Saints Hi gh School v. CGovernnent of A P.
[1980 (2) SCC 478], St. Stephen’'s College v. University of
Del hi [1992 (1) SCC 558], N Anmmad v. Manager, Enjay

H gh School [1998 (6) SCC 674], Board of Secondary
Educati on & Teaching Training v. Joint Director of Public
Instructions, Sagar |[1998 (8) SCC 555].

17. In TMA Pai (supra), this Court made it clear that a
mnority institution does not cease to be so, nmerely on receipt
of aid fromthe State or its agencies. In other words, receipt of
aid does not alter the nature or character of the mnority
educational institutionreceiving aid. Article 30(1) clearly
inmplies that any grant that is given by the State to the minority
institution cannot have such conditions attached to it which wll
in any way dilute or abridge the rights of the mnorities to
establ i sh and adm ni'ster educational institutions. But al
conditions that have relevance to the proper utilization of the
aid by an educational institution can be inmposed. The High

Court, however, wongly construed TMA Pai and concl uded

that acceptance of aid by a mnority institution takes away its
right to claimimmunity frominterference and therefore the
State can |l ay down /any regul ati on governing the conditions of
servi ce of enpl oyees of aided mnority institutions ignoring the
constitutional guarantee under Article 30(1). For this purpose,
the High Court relied on the observations in Paras 72 and 73 of
TMA Pai (supra). The said paragraphs are extracted bel ow

"T72. Once aid is granted to a private professiona
educational institution, the Governnent or the State

agency, as a condition of the grant of aid, can put fetters on
the freedomin the matter of admi nistration and

managenent of the institution. The State, which gives aid

to an educational institution, can inpose such conditions as
are necessary for the proper maintenance of the high
standards of education as the financial burden is shared by
the State. The State would al so be under an obligation to
protect the interest of the teaching and non-teaching staff.
In many States, there are various statutory provisions to
regul ate the functioning of such educational institutions
where the States give, as a grant or aid, a substantia
proportion of the revenue expenditure including salary, pay
and al | owances of teaching and non-teaching staff. It would
be its responsibility to ensure that the teachers working in
those institutions are governed by proper service
conditions. The State, in the case of such aided institutions,
has anpl e power to regulate the nmethod of selection and
appoi nt nent of teachers after prescribing requisite
qualifications for the sane. Ever since In Re, Kerala
Education Bill, 1957 [AIR 1958 SC 956] this Court has
upheld, in the case of aided institutions, those regulations
that served the interests of students and teachers. Checks on
the adm nistration nay be necessary in order to ensure that
the adm nistration is efficient and sound and will serve the
acadeni ¢ needs of the institutions. In other words, rules
and regul ations that pronote good admi nistration and

prevent mal adnini stration can be fornulated so as to

promote the efficiency of teachers, discipline and fairness
in admnistration and to preserve harnony anong affiliated
institutions."

73. There are a | arge nunmber of educational institutions,
i ke school s and non- prof essi onal coll eges, which cannot
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operate w thout the support of aid fromthe State, Although
these institutions nay have been established by

phil ant hropi sts or other public-spirited persons, it becones
necessary, in order to provide inexpensive education to the
students, to seek aid fromthe State. In such cases, as those
of the professional aided institutions referred to

her ei nabove, the Governnent would be entitled to nmake

regul ations relating to the terns and conditions of

enpl oyment of the teaching and non-teaching staff

whenever the aid for the posts is given by the State as well
as adm ssion procedures. Such rules and regul ati ons can

al so provide for the reasons and the manner in which a
teacher or any other nenber of the staff can be renbved. In
ot her words, the autonony of a private aided institution
woul d be less than that of an unaided institution."

But the aforesaid observations in Paras 72 and 73 were not

made with reference to aided mnority educational institutions.
The observations in para 72 were intended for aided non-
mnority private professional institutions. The observation in
para 73 in the context of aided non-minority non-professiona
private institutions. The position of mnority educationa
institutions securing aid fromthe State or its agenci es was
considered in Para /80 to 155, wherein it was clearly held that
recei pt of State-aid does not annihilate the right guaranteed to
mnorities to establish and adni ni ster -educational institutions
of their choice under Article 30(1)-.

18. The observations of the El even-Judge Bench in TMA Pai
(supra) in respect of the extent to which the right of

adm nistration of aided mnority educational institutions could
be regul ated, are extracted bel ow

"\ 005\ 005 the state cannot, when it chooses to grant aid to
educational institutions, deny aid toa religious or linguistic
mnority institution only on the ground that the

managenent of that institution iswith the mnority, W

woul d, however, like to clarify that if an abject surrender of
the right to nanagenent is nmade a condition of aid, the

denial of aid would be violative of Article 30(2). However,
conditions of aid that do not involve a surrender of the
substantial right of managenent woul d not be

i nconsi stent with constitutional guarantees, even if they
indirectly inpinge upon sone facet of administration

It cannot be argued that no conditions can be inposed
while giving aid to a mnority institution. Wether it is an
institution run by the majority or the mnority,  al
conditions that have rel evance to the proper utilization of
the grant-in-aid by an educational institution can be
i nposed. \005. The conditions for grant or non-grant of aid to
educational institutions have to be uniformy applied,
whether it is a majority-run institution or a mnority-run
institution. As in the case of a majority run institution, the
nonent a mnority institution obtains a grant of aid, Article
28 of the Constitution cones into play. Wen an
educational institution is maintained out of State funds, no
religious instruction can be provided therein."

(Enphasi s suppl i ed)

Among the questions formul ated and answered by the mpjority

whi | e summari si ng concl usi ons, Question 5(c) and answer

thereto has a bearing on the issue on hand : Question 5 ( ¢ ) is
extracted bel ow :

"Whet her the statutory provisions which regulate the facets
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of adm nistration |ike control over educational agencies,
control over governing bodies, conditions of affiliation

i ncl udi ng recognition/wthdrawal thereof, and appoi nt ment

of staff, enpl oyees, teachers and principals including their
service conditions and regul ation of fees, etc. would
interfere with the right of admnistration of mnorities ?

The first part of the answer to Question 5 ( ¢ ) related to

unai ded mnority institutions. Wth reference to statutory

provi sions regulating the facets of administration, this court
expressed the view that in case of an unaided mnority
educational institutions, the regul atory neasure of contro

should be mininmal; and in the matter of day-to-day

managenent, |ike the appoi ntnent of staff (both teaching and
non-teachi ng) and adm ni'strative control over them the
managenent shoul d have the freedom and there shoul d not be

any external controlling agency. But such institutions should
have to conply with the conditions of recognition and

conditions of affiliation to a University or Board; and a rationa
procedure for the selection of teaching staff and for taking

di sciplinary action has to be evolved by the managenent itself.
This Court also held that fees to be charged by unai ded
institutions cannot be regulated but no institution should charge
capitation fee.

The second part of the answer to Question 5(. c ) applicable to
aided minority institutions, 1is extracted below :-

"For redressing the grievances of enployees of aided and

unai ded institutions who are subjected to puni shment or

term nation fromservice, a mechanismw || have to be
evol ved, and in our opinion, appropriate tribunals could be
constituted, and till then, such tribunals could be presided

over by a judicial officer of the rank of District Judge.

The State or other controlling authorities, however, can
al ways prescribe the mninum qualification, experience
and other conditions bearing onthe nmerit of an individua
for being appointed as a teacher or a principal of ‘any
educational institution

Regul ati ons can be framed governi ng service conditions for
teaching and other staff for whomaid is provided by the
State, without interfering with the overall adm nistrative
control of the nmanagenent over the staff."”

(Enphasi s suppl i ed)

The position enunciated in TMA Pai is reiterated in P. A
| nandar vs. State of Mharashtra [2005 (6) SCC 537].

19. The general principles relating to establishment and
admi ni stration of educational institution by mnorities may be
summari zed thus:

(i) The right of mnorities to establish and admnister
educational institutions of their choice conprises the
follow ng rights

a) To choose its governing body in whomthe founders
of the institution have faith and confidence to
conduct and nanage the affairs of the institution

b) To appoint teaching staff (Teachers/Lecturers and
Head- nast ers/ Princi pal s) as al so non-teaching staff;
and to take action if there is dereliction of duty on the
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part of any of its enployees;

c) To admit eligible students of their choice and to set
up a reasonable fee structure;

d) To use its properties and assets for the benefit of the
institution;

(ii) The right conferred on minorities under Article 30 is only
to ensure equality with the majority and not intended to

pl ace the mnorities in a nore advantageous position vis-

‘-vis the majority. There is no reverse discrimnation in

favour of minorities. The general |aws of the |and

relating to national interest, national security, socia

wel fare, public order, nmorality, health, sanitation

taxation etc. applicable to all, will equally apply to

mnority institutions also.

(iii) The right to establish and adm nister educationa
institutions is not absolute.” Nor does it include the right
to nmal adm nister. There can be regulatory neasures for
ensuring educational character and standards and

mai nt ai ni ng academ c excel lence. There can be checks

on adm nistration as are necessary to ensure that the
administration is efficient and sound, so as to serve the
academ c needs of the institution. Regulations nade by

the State concerning generally the welfare of students

and teachers, regulations |laying downeligibility criteria
and qualifications for appointnent, as al so conditions of
service of enpl oyees (both teaching and non-teaching),
regul ations to prevent exploitation or oppression of

enpl oyees, and regul ati ons prescribing syllabus and
curriculum of study fall under this category. Such

regul ations do not in any manner interfere with the right
under Article 30(1).

(iv) Subject to the eligibility conditions/qualifications
prescribed by the State being nmet, the unaided nmnority
educational institutions will have the freedomto appoint
teachers/Lecturers by adopting any rational procedure of

sel ecti on.

(v) Extention of aid by the State, does not alter the nature
and character of the minority educational institution
Condi tions can be inposed by the State to ensure
proper utilization of the aid, w thout however dil uting
or abridging the right under Article 30(1).

20. Aided institutions give instruction either in secular
education or professional education. Religious education is
barred in educational institutions maintained out of State fund.
These ai ded educational mnority institutions providing secul ar
education or professional education should necessarily have
standards conparable with non-minority educationa

institutions. Such standards can be attained and nai ntai ned only
by having well qualified professional teachers. An institution
can have the services of good qualified professional teachers
only if the condition of service ensures security, contentnent
and decent living standards. That is why State can regulate the
service conditions of the enployees of the mnority educationa
institutions to ensure quality of education. Consequently, any
law intended to regul ate the service conditions of enployees of
educational institutions will apply to mnority institutions also,
provi ded that such |aw does not interfere with the overal

admi ni strative control of the managenents over the staff.
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21. We may also recapitulate the extent of regulation by the
State, permissible in respect of enployees of nminority

educational institutions receiving aid fromthe State, as clarified
and crystalised in TMA Pai. The State can prescribe

(1) the m ninum qualifications, experience and ot her

criteria bearing on nerit, for maki ng appoi ntnents,

(ii) the service conditions of enployees without
interfering with the overall adnministrative control by
the Managenent over the staff.

(iii) a nechani smfor redressal of the grievances of the
enpl oyees.

(iv) the conditions for the proper utilisation of the
aid by the educational institutions, wthout abridging

or diluting the right to establish and adm ni ster

educational institutions.

In other words, all laws nade by the State to regulate the
admini stration of educational “institutions, and grant of aid, wll
apply to mnority educational institutions also. But if any such

regul ations interfere with the overall adm nistrative control by

the Managenment over the staff, or abridges/dilutes, in any other
manner, the right to establish and adm ni ster educationa
institutions, such regulations, to that extent, will be inapplicable
to mnority institutions.

Re: Question (ii)

22. The Principal or Headnaster of an educationa

institution is responsible for the functional efficiency of the
institution, as also the quality of education and discipline in the
institution. He is also responsible for mintaining the

phi | osophy and objects of the institution.

23. In State of Kerala vs. Very Rev. Mtther Provincial [1970
(2) SCC 417], this Court upheld the decisions of the Keral a

Hi gh Court declaring sub-sections (1) (2) (3) of section 53 of
the Kerala University Act, 1969 rel ating to appointnment of
Principals were ultra vires Article 30(1) in respect of mnority
institutions. This Court affirmed the following findings of the
Hi gh Court (reported in 1969 Kerala Law Ti mes 749) without

i ndependently considering the same : -

"The principal of a college is, as S.2(12) recogni zes, the

head of the college, and, the post of the principal is of

pi votal inmportance in the life of a college; around him

wheel s the tone and tenper of the institution; on him

depends the continuity of its traditions, the naintenance of

di scipline and the efficiency of its teaching; and the right to
choose the principal is perhaps the nost inportant facet of

the right to adm nister a college. The inposition of any
tranmel thereon \026 except to the extent of prescribing the
requisite qualifications and experience or otherw se

fostering the interests of the institution itself \026 cannot but
be considered as a violation of the right guaranteed by

article 30(1) of the Constitution, and, for the reasons we

have already given, by article 19(1)(f) as well. To hold

ot herwi se woul d be to make the rights "a teasing illusion, a
prom se of unreality". Provision my, of course, be nade to
ensure that only proper persons are appointed to the post of
principal; the qualifications necessary may be prescribed,

and the node of selection for the purpose of securing the

best nen may be | aid down. But to go beyond that and
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pl ace any further fetter on the choice would be an
unreasonabl e interference with the right of nanagenent.
Therefore, so far as the post of principal is concerned, we
think it should be left to the managenent to secure the
services of the best person available. This, it seens to us,
is of paranount inportance, and the prospects of
advancenent of the staff nust yield to it. The managenent
nmust have as wide a field of choice as possible; yet sub-
section (2) of Section 53 restricts the choice to the teachers
of the colleges or of all the colleges, as the case may be,
and enabl es the appoi ntnment of an outsider only if there is
no suitable person in such college or colleges. That m ght
wel | have the result of condemming the post to a |level of
dull mediocrity. A provision by which an outsider is to be
appoi nted, or a junior menber of the staff preferred to a
seni or menber, only if he is of superior merit, the
assessment of which nust-largely be left to the

managenent, is understandable; but a provision which

conpel s the nmanagenent to appoint only a teacher of the
col l ege (‘or-col |l eges) unless it pronounces all the teachers
unsuitable, is clearly in derogation of the powers of the
managenent, and not cal cul ated to further the interest of
the institution\ 005\ 005\005.. But we night say that there can be
no objection to the appointnment of the principal as of any
ot her menber of the staff being subject to the approval of
sonme authority of the University so | ong as di sapproval can
be only on the ground that the person appoi nted has not the
requisite qualifications. Also that if disapproval is not to be
only on sone such stated ground, but is left entirely to the
wi Il and pl easure of the appointing authority, that woul d be
to deprive the educational agency of its power of
appoi nt nent and woul d be bad for offending article

19(1)(f) and article 30(1)."

(Enphasi s suppli ed)

24, The i nportance of the right to appointnent of

Princi pal s/ Head- mast ers and teachers of their choice by
mnorities, as an inportant part of their fundanental rights
under Article 30 was highlighted in St. Xavier (supra) thus :

"It is upon the principal and teachers of a college that the
tone and tenper of an educational institution depend. On
them woul d depend its reputation, the naintenance of
discipline and its efficiency in teaching. The right to
choose the principal and to have the teachi ng conducted

by teachers appointed by the nmanagement after an overal
assessnment of their outl ook and phil osophy is perhaps the
nost inportant facet of the right to adm nister an
educational institution\005 005. So |ong as the persons chosen
have the qualifications prescribed by the University, the
choice nust be left to the nanagenent. That is part of the
fundanmental right of the minorities to admnister the
educational institution established by them™

[ Enphasi s suppl i ed]

25. In N. Anmad (supra) the appellant contended that he

bei ng the senior-nost graduate teacher of an aided minority
school, he shoul d be appointed as the Headmaster and none

el se. He relied on Rule 44A of the Keral a Education Rul es

whi ch provided that appoi ntnment of Headmaster shall ordinarily
be according to seniority, fromthe seniority list prepared and
mai nt ai ned under clauses (a) and (b) of Rule 34. This Court

hel d:

"Sel ection and appoi nt nent of Headmaster in a school (or
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Principal of a college) are of prine inportance in

admi ni stration of that educational institution. The
Headmaster is the key post in the running of the school. He
is the hub on which all the spokes of the school are set
around whomthey rotate to generate result. A school is
personified through its Headmaster and he is the focal point
on which outsiders ook at the school. A bad Headnaster

can spoil the entire institution, an efficient and honest
Headrmaster can inprove it by | eaps and bounds. The
functional efficacy of a school very nuch depends upon the
efficiency and dedication of its Headmaster. This pristine
precept remai ns unchanged despite many changes taking

place in the structural patterns of education over the years.

How i mportant is the post of Headmaster of a school has
been pithily stated by a Full Bench of the Kerala Hi gh
Court in Aldo Maria Patroni v. E C Kesavan (AR 1965

Ker 75). Chief Justice MS. Menon has, in a style which is
inimtable, stated thus :

"The post of the headmaster is of pivotal inportance in the
life of a school. Around himwheels the tone and tenper of
the institution; on himdepends the continuity of its

tradi tions, the maintenance of discipline and the efficiency
of its teaching. The right to choose the headmaster is
perhaps the nost inportant facet of the right to administer a
school, and we must hold that the inposition-of any

tramel thereon \026 except to the extent of prescribing the
requi site qualifications and experience \026 cannot but be
consi dered as a violation of theright guaranteed by Article
30(1) of the Constitution. To-hold otherwise will be to

nake the right 'a teasing illusion, a promse of unreality ."

Thereafter, this Court concluded that the managenent of

mnority institution is free to find out a qualified person either
fromthe staff of the sane institution or fromoutside, to fill up
the vacancy; and that the nanagenent’s right to choose a
qualified person as the Headnaster of the school is well

i nsul ated by the protective cover of Article 30(1) of the
Constitution and it cannot be chiselled out through any

| egi sl ative act or executive rule except for fixing up the
qualifications and conditions of service for the post; and that
any such statutory or executive feat would be violative of the
fundanmental right enshrined in Article 30(1) and would

therefore be void. This Court further observed that if the
managenment of the school is not given the wide freedomto

choose the person for holding the key-post of Principal subject,
of course, to the restriction regarding qualifications 'to be
prescribed by the State, the right to admi nister the Schoo

woul d get rmuch di mi ni shed.

26. In Board of Secondary Education and Teachers Training
(supra), this Court held

"The decisions of this Court make it clear that in the natter
of appointment of the Principal, the managenent of a
mnority educational institution has a choice. It has been
held that one of the incidents of the right to adm nister a
mnority educational institution is the selection of the
Principal. Any rules which takes away this right of the
managenent have been held to be interfering with the

ri ght guaranteed by Article 30 of the Constitution. In this
case, both Julius Prasad sel ected by the nanagenment and

the third respondent are qualified and eligible for
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appoi ntnent as Principal according to rules. The question

i s whether the nanagenent is not entitled to select a person
of their choice. The decisions of this court including the
decision in State of Kerala v. Very Rev. Mdther Provincia
[1970 (2) SCC 417] and Ahnedabad St. Xavier's Coll ege
Society v. State of Gujarat make it clear that this right of
the minority educational institution cannot be taken away
by any rules or regulations or by any enactnent nade by

the State. W are, therefore, of the opinion that the Hi gh
Court was not right in holding otherwise. The State has
undoubtedly the power to regulate the affairs of the
mnority educational institutions also in the interest of

di scipline and excel |l ence. But in that process, the
aforesaid right of the managenent cannot be taken away,

even if the Government i's giving hundred per cent grant."

(Enphasi s suppl i ed)

27. I't i's thus clear that the freedomto choose the person to be
appoi nted-as Princi pal has al ways been recognized as a vita

facet of the right to adm nister the educational institution. This
has not been, in any way, diluted or altered by TMA Pai

Having regard to the key role played by the Principal in the
managenent and admni stration of the educational institution

there can be no doubt that the right to choose the Principal is an
i mportant part of the right of adm nistration and even if the
institution is aided, there can be nointerference with the said
right. The fact that the post of ‘the Principal/Headmaster is also
covered by State aid, will rmake no difference.

28. The appellant contends that the protection extended by

Article 30(1) cannot be used agai nst a nenber of the teaching

staff who belongs to the same minority comunity. It is

contended that a mnority institution cannot ignore the rights of
eligible lecturers belonging to the same comrunity, senior to

the person proposed to be selected, nerely because the

institution has the right to select a Principal of its choice. But
this contention ignores the position that the right of the mnority
to select a Principal of its choiceis with reference to the
assessment of the person’s outl ook and phil osophy and ability

to inplenment its objects. The managenent is entitled to appoint

the person, who according to themis nost suited, to head the
institution, provided he possesses the qualifications prescribed
for the posts. The career advancenent prospects of the teaching
staff, even those belonging to the sane community, should have

to yield to the right of the managenment under Article 30(1) to
establish and adm ni ster educational institutions.

29. Section 57(3) of the Act provides that the post of
Principal when filled by pronotion is to be nade on-the basis of
seniority-cumfitness. Section 57(3) trammels the right of the
management to take note of merit of the candidate, or the

out | ook and phil osophy of the candidate which will determne

whet her he is supportive of the objects of the institution. Such
a provision clearly interferes with the right of the mnority
managenent to have a person of their choice as head of the
institution and thus violates Article 30(1). Section 57(3) of the
Act cannot therefore apply to mnority run educationa

institutions even if they are aided.

30. In view of the above, we allow these appeal s and,
consequently, set aside the judgment dated 5.6.2003 of the High
Court. As a consequence, O P.Nos.10111/2000, 10721/2001

and 14337/ 2000 stand di sm ssed. O P.No.3015, 3742 and
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6621/ 2003 filed by the Col |l ege Managenents/ Sel ected
Principals are all owed.




