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strict liability---Code for subterranean occupati ons.

HEADNOTE

Under regulation 26(1) if, in the opinion of the Regiona
| nspect or, a person _to whom an Overman’s, Sirdar’s,
Engi ne-driver’s, Shot-firer’s, or Gastesting Certificate has
been granted is inconpetent or is guilty of negligence or
m sconduct in the performance of his duties, he nmay, after
giving the person an opportunity to give-a witten explana-
tion, suspend his certificate by an order in witing.  Ur
26(2) he shall within a week of such suspension report the
fact to the Board together with all connected papers includ-
ing the explanation, if any received fromthe person con-
cerned. U'r 26(3) the Board may, after such inquiry as it
thinks fit, either confirmor nodify or reduce the period of
suspensi on of the certificate, or cancel the certificate.
The respondent, a shot-firer in a colliery, violated the
provisions of the Coal Mnes Regulations by entrusting his
ri sky, technical work to an unauthorised person which re-
sulted in an accident injuring one Bhadu.” The Regi ona
I nspector u/r 26(1) gave himan opportunity for an expl ana-
tion in witing and after considering the materials before
him forwarded the papers to the Chairman of the Board
together with a recommendati on for cancellation of the cer-
tificate under Regulation 26(3). The Board bestowed  its
judgrment on the materials gathered which included the delin-
guent’s adm ssion, and cancelled the shot-firing certifi-
cate. The High Court allowed the wit petition assailing
the orders of cancellation of the licence and held: (1) The
Board had no jurisdiction since the Regional Inspector did
not suspend the certificate first before reporting (2) The
Regi onal Inspector had no power to recomrend but only to
report and so the Board’'s order influenced by the recomren-
dation was bad in law and (iii) the Board should have given
a fresh opportunity to be heard before cancellation of the
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certificate and its absence violated natural justice, void-
i ng the order.
Accepting the Court,

HELD: (1 ) Lawis neant to serve the living and does not
beat its abstract wings in the jural void. Its functiona
fulfilment as ’'social engineering’ depends on its scruti-
ni zed response to situation, subject-matter and the conplex
of realities which require ordered control. A holistic
understanding is sinple justice to the neaning of all |egis-
lations. Fragnmentary grasp of rules can, n msfire or even
backfire, as in this case. [906 H, 907 A]

(2) The judicial key to construction is the conposite
perception of the daha and the dahi of the provision. To be
literal in nmeaning is to see the skin and mss the soul of
the Regul ation. 909 A- B]

(3) Over-judicialisation can be subversive of the justice
of the law. To invalidate the Board’ s order because the

Regi onal . Inspector did not suspend the certificate is a
fallacy. The Board's power is independent and is ignited by
905

the report, which exists in this case, of the Regiona
I nspector. There is an overall duty of oversight vested in
the board to enforce observance of rules of safety. [909 D

(4) To set aside the order on the ground that the Re-
gional | nspector had no power to recomend but only to
suspend and report that his recomrendation influenced the
Board's order is to enthrone a processual nicety do dethrone
pl ain justice. Suspensi on,on a.n enquiry, predicates a
prior prima-facie finding of guilt and to make that known to
the Board inplicitly conveys a recomrendation. The differ-
ence between suspension plus report and recomendat ory
report is little nmore than between Tweedl edum and Tweedl edee
Reconmendati ons are not binding but are nerely raw materials
for consideration. Were thereis no surrender. of judge-
ment by the Board to the recommending Regional |nspector,
there is no contravention of the cannons of natural justice.

[909 E-F, 910D E]

(5) Natural justice is . no unruly horse; no lurking |and

mne, nor a judicial cure-all. If fairness is shown by the
deci sion-maker to the nan_ proceeded against, the form
features and the fundanmental s of such essential processua
propriety being conditioned by the facts and circunstances
of each situation. no breach of natural justice can be
conpl ai ned of. Unnat ural expansion of —natural justice.
wi thout reference to the adnministrative realities and other
factors of a given case, can be exasperating.
Courts cannot look at law in the abstract or natural justice
as a nmere artifact. Nor can the), fit into arigid nould the
concept of reasonable opportunity. If the totality of «cir-
cunstances satisfies the Court that the party visited with
gel verse order has not suffered fromdenial of reasonable
opportunity the Court will decline to be ‘punctilious or
fanatical as if the rules of natural justice were /sacred
scriptures. |In the instant case, the Board cannot be anat h-
emati sed as condeming the man without being heard. The
respondent has, in the formof an appeal against the report
of the Regional Inspector, sent his explanation to the
Chairman of the Board. He has thus been heard dad conpli -
ance with Regulation 26 in the circunmstances is conplete.
[909G H, 910 A-Q

Tereaesai’s case [1970] 1 S.C.R 251; Managenent of DITU
[1973] 2 S.C.R 114: Tandon's case [1974] 4 SCC 374 referred
to.

Observations: Sensitive occupations demand stern juristic
principl es to reach at scapegraces, high and | ow, and not
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nere |ong drawn-out conm ssions whose verdicts often prove
dilatory ’'shelter’ for the nen in whom Parlianent his en-
trusted pl enary nanagenment. Any sensitive jurisprudence of
colliery management nust nake it cardinal to pt nish the
Board vicariously for any major violations and dreadful
di sasters, on macro: considerations of responsibility to the
conmuni ty. The Board nust quit, as a legal pendry, if any
dr eadf ul devi ation. deficiency, default or negl i gence
anywhere in the mne occurs. This is a good case for new
principles of liability, based on w der rules of sociologi-
cal jurisprudence to tighten up the law of omssion and
conmi ssion at the highest |evels. Responsibility and penal -
ty nust be the concomtants of highly-paid power vested in
the top-brass. Any deviance on the part of these high-
powered authorities nust be visited with tortious or
crimnal liabilities.  [908 F-H 907 D-F

(The Court emphasi sed the need for evolving a code of strict
Itability calling to utnost care not only the crowd of
workers and others but ' the few shall care or quit so that
subterranean occupations necessary for the nation are nade
as risk-proof as technology and hunman vigilance pernit).

JUDGVENT:

ClVIl, APPELLATE JURI SDICTION: Civil Appeal No. 2294
1968.
Appeal from the Judgrment and Order dated 25-9-1967 of the
Madhya Pradesh Hi gh Court in Msc. Petition No. 595/ 66.
L.N. Sinha, Sol. Genl, B. Datta and ~Grish Chandra for the
Appel | ant s.
906
S. K. Ganbhir, amcus curiae, for the Respondent.
The Judgnent of the Court was delivered by

KRI SHNA | YER, J.--If the jurisprudence of renedies were

under st ood and applied fromthe perspective of social effi-
caci ousness, the problemraised in this appeal would not
have ended the erroneous way it did in ‘the Hi gh Court.
Judges rmust never forget that every |aw has 'a social. pur-
pose and engineering process W thout appreciating which
justice to the | aw cannot be done. Here, the soci o- | ega
situation we are faced with is a colliery, an explosive, an
accident, luckily not Ilethal, caused by violation of a
regul ati on and consequential cancellation of the certificate
of the delinquent shot-firer, eventually quashed by the Hi gh
Court, for processual solecisnms, by awit of certiorari.

W rmay state at the outset that the learned Soliici tor
General agreed that the appellant, the Board of Mning
Exam nation, would be satisfied if thelaw, ~wongly laid
down by the Hi gh Court, were set aside and declared a  right
and he was not insisting on the formal reversal of the order
affecting the respondent (who is unrepresented before us).
We proceed on that footing.

The few necessary facts may be narrated to bring up the
legal issue inits real setting.

The respondent was a shot-firer in a colliery and being
a risky, technical job, had to possess a certificate for it.
He handed over an explosive to an unskilled hand who fired
it, an accident occurred and one Bhadu, enployed in the
mne, was injured. The Regional |Inspector of Mnes ime-
diately enquired into the cause of the accident and
found, on the respondent’s virtual admi ssion, qualified by
sone prevarication, that the shots were fired not by hinself
but by a cutter, an unauthorised person for shot-firing to
whom the respondent had wongfully entrusted the work.
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Thereby he contravened the relevant Coal M nes Regulations.
The Regi onal | nspector gave himan opportunity for explana-
tion and, after considering the materials before him for-
war ded the papers to the Chairman of the Board together with
a recomendation for cancellation of the certificate under
Reg. 26. The Board bestowed its judgnment on the materials
gathered by the Regional Inspector at the enquiry, which
included the delinquent’s adnmission, and cancelled the
shot-firing certificate. The said cancellation was shot down
by a wit of the Court on the ground of violation of Reg.
26.

Was Regul ation 26, in the context and set. tin. g of the
M nes Act, misinterpreted by the High Court at all? This is
the short question canvassed before .us. W pernit our-
selves a few observations Wich serve as perspective-set-
ters. Law i's neant to serve the living and does not beat
its abstract wngs inthe jural voi d. Its functiona
fulfilment as social engineering depends or its sensitized
response to situation, subject-matter and the conplex of
realities which require

907

ordered control .~ A holistic understanding is sinple justice
to the meaning of ‘all legislations. Fragnmentary grasp of
rules can m'sfire or even backfire, as in this case. It is

a notorious fact that collieries--Indian collieries, both
before and after nationalisation-are strategic sources of
the nation’'s fuel and, operationally, areas of tragic human
hazards. W need coal, we want miners to bring it from the
bowel s of the earth. The dangerous technology is not yet so
perfect in India as to ensure risk-free extraction. And,
after many |ives have been | ost by the neglect of operatives
or supervisors or supine bosses, follows the scenario of
tears and torn-down homes, a little nonetary conpensation, a
flutter in Parlianent, a [ ongdr awn- out| Commi ssion, a
routi ne Report about l[apses and recipes and the little man’'s
life-or death lot continuing to receive callous considera-
tion at t he hands of t he I aw, | aw matter,
| aw-enforcer---this sonbre colliery disaster sequence nmnust
educate and informthe jurisprudence of° high-risk opera-
tions. In short, the Mnes Act (and Regulations) " nust
receive its judicial construction in the total  setting,
tel ecl ogi cally approached, not fragmentarily di ssected. The
relevant regulation is only atiny inset in the |arger
justice of the statute.

The M nes Act has a schene designed to avoid accidents
and ensure safety. A systemof certificates, supervisions
and penalties is part of this schene. The broad responsi-
bility for due enforcenent of the Act rests on the Board and
the relevant regulation casts liabilities on the |esser nen.
Any sensitive jurisprudence of colliery nmanagenent nust nake
it cardinal to punish the Board vicariously for any nmgjor
violations and dreadful disasters, on macro considerations
of responsibility to the comunity. The Board must quit, as
a legal penalty, if any dreadful deviation, deficiency,
default or negligence anywhere in the mne occurs. |In  the
present case a m crobreach is being punished, but when ngjor
m shaps occur the top echelons, on account of inadequacies
in colliery codes, escape and nake others the scapegoats.
Al though, in this ease, only injury, not death, has oc-
curred, there is a good case for new principles of liabil-
ity, based on wider rules of sociological j urisprudence,
to tighten up the Iaw of omi ssion and conm ssion, at t he
hi ghest |evels. Responsi bility and penalty nust be the
concom tants of highly-paid power vested in the top-brass.

Back to the pedestrian statenent of facts. The re-
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spondent’s curious contention, accepted by the |earned
Judge, is best understood after readi ng Regul ati on 26:
"26. Suspension of an Overman’s, Sir-
dar’ s, Engi neDriver’s, shot-firer’s, or
Gas-testing Certificate--
(1) If, in the opinion of the Regi on
| nspect or, a person to whom an Overman’s,
Sirdar’s, Engi ne-driver's, Shot-firer's, or
Gas-testing Certificate has been granted [
i ncompetent or is guilty of negligence or
m sconduct in the performance of his duties,
the Regional Inspector may, after giving the
person an opportunity to give a witten expla-
nati on, suspend his certificate by an order in

writing.
10- - 206SC1/ 77
908

(2) \ Were the Regional |Inspector has
suspended’ a certificate under sub-regulation
(1) he-shall within a week of such suspen-

sion” report the fact to the Board t oget her
wi-th al l” connected papers including the expl a-
nation if any received from the person
concer ned.

(3) The Board may, after such inquiry as
it thinks fit, either confirmor nodify or
reduce the period of suspension of the certif-
icate, or cancel the certificate."

The plain purpose of the regulation is to pre-enpt further
harm by suspending the certificate of the shot-firer "if in
the opinion of —the Regional Inspector’ he 'is inconpetent
or is guilty of negligence or msconduct in the performance
of his duties... after giving the person an opportunity to
give a witten explanation’ . Thi's suspension is itself a
puni shrent |iable to confirmation, nodification, reduction
of the period of suspension-or, by way of enhancenent, can-
cellation of the certificate by the Board. Before taking
such action by way of cessation, as it were, the Board gets
a report from the Regional Inspector of  the fact of
suspensi on and nmakes 'such  enquiry as it thinks fit’. In
the present case, the Board had an explanation (styled
an appeal) fromthe respondent, and also a reconmendation by
the Regional Inspector for cancellation of the «certificate.
The latter had not suspended the delinquent but had nerely
hold an enquiry, reached the prima facie viewof guilt ~and
and instead of suspension at once, only nade a recomenda-
tion to the Board for cancellation.

The Regional Inspector has, anong his | statutory duti es,
the supervision of the observance of the safety rules and
the holding of enquiries (see sections 7 &14). He has to
report to the Board on breaches of regulations and condi-
tions. The Board, in its turn, has the over-all charge of
the safe managenent of the mne. Derelictions and viola-
tions nust reach its vigilant eye and be visited with
pronmpt action. Jurisprudentially speaking, there is need to
cast an obligation on the Board and the higher inspectorate

not to be negligent, indifferent or insoucient in t he
di scharge of its overall responsibility which includes
antici pation of likely mshaps and introduction of the

| atest neasures to pronote safety for the men working in the
dark depths at the nercy of the w cked nood of Yama. Any
devi ance on the part of these hi gh-powered authorities nust
be visited with tortious or crimnal liability. Such is the
price which high position nmust pay for the consequences of
calamtous failures. Sensitive occupations demand stern
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juristic principles to reach at scapegraces, high and | ow,
and not nere | ong-grown-out conm ssions whose verdicts often
prove dilatory 'shelter’ for the-nmen-in whom Parlianment has
entrusted plenary managenent. W enphasize this matter to
awaken the | aw nmakers to evolve a code of strict liability
calling to wutnost care not only the crowd of workers and
others but the few who shall care or quit so that subterra-
nean occupations necessary for the nation are made as risk-
proof as technology and human vigilance permt..

909

Unfortunately, the Hi gh Court surrendered to nar -
rowness of interpretation of Regulation 26 by accepting the
submi ssion of the respondent. To be literal in neaning is
to see the skin and mss the soul of the Regul ation. The
judicial key toconstruction is the conposite perception of
the deha and the dehi of the provision. So viewed, Reg. 26
i s easy of ‘conprehensi on.

The High Court held that the order of cancellation
was illegal for a few reasons which strike us as untenable.
The argunent runs thus. W thout first suspending the cer-
tificate, the Regional Inspector cannot report to the Board
and wthout such a report follow ng upon a suspension the
| atter cannot take seisin of the matter. Since the Region-
al Inspector did not suspend the respondent, the Board had
no jurisdiction. Secondly, the Regional Inspector had no
power to recommend, but only to report and so the Board's
order, influenced by the recomendation, was bad in |aw.
Thirdly, the Board shoul d have given a fresh opportunity to
be heard before cancellation of the certificate and its
absence in the present case violated natural justice, void-
i ng the order.

Al the three points serve towarn the courts how
over-judicialisation can be subversive of the justice of the
I aw. Now, how can the cancell ation order by the Board be

bad for failure to suspend the certificate by the Regiona
I nspector ? The Board's power is independent and is ignited
by the report of the Regional |nspector. Such a report
exists here. There is an overall duty of over sight: vested
in the Board to enforce observance of rules of safety. To
i nval i date the Board’ s order because the Regional |nspector
did not suspend the certificate is a fallacy.

Now to the next point. The vice that vitiates the
Board's order is stated to be the recomendation contained
in the Regional Inspector’s report. Had he suspended and
reported, he would have been in order. ~But suspension,  on
an enquiry, predicates a prior prima facie finding of /guilt
and to make that known to the Board inplicity conveys a
recomendat i on. The difference between suspension plus
report and recomendatory report is little nor e t han
bet ween Tweedl edum and Tweedl edee. And to set aside an
order on such a ground is to enthrone a processual nicety to
det hrone plain justice.

The last violation regarded as a | ethal objection /is
that Board did not enquire of the respondent, independently
of the one done by the Regional Inspector. Assuming it to
be necessary, here the respondent has, in the formof an
appeal against the report of the Regional Inspector, sent
his explanation to the Chairnman of the Board. He has thus
been heard and conpliance with Reg. 26, in the circum
stances, is conplete. Natural justice. is no unruly horse,
no lurking land mne, nor a judicial cure-all. |f fairness
is shown by the decision-maker to the man proceeded agai nst,
the form features and the fundanentals of such essentia
processual propriety bei ng conditioned by the facts and
ci rcunst ances of each situation, no breach of natura
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justice can be conplained of. ’Unnatural expansion

910

of natural justice, without reference to the admi ni stra-
tive realities and other factors of a given case, can be
exasperating. W can neither be finical nor fanatical but

should be flexible yet firmin this jurisdiction. No rman
shall be hit below the belt--that is the conscience of the
matter.

Shri Ganbir, who appeared as am cus curiae and i ndus-

triously helped the Court by citing several decisions bear-
ing on natural justice, could not convince us to reach a
contrary conclusion. It is true that in the context of Art.
311 of the Constitution this Court has interpreted the
quality and anplitude of the opportunity to be extended to
an affected public servant. Certainly we agree wth ’the
principles expounded therein. But then we cannot |ook at
law in the abstract or-natural justice as a nmere artifact.
Nor can we fit into a rigid nould the concept of reasonable
opportunity. Shri Ganbhir cited before us the decisions in
Teredesai(1); Managenent of DTU(2) and Tandon(3); and
one or two other rulings. The ratio therein hardly mnmli-
tates against the realismwhich nmust inform reasonable
opportunity’ ~or the rule against bias. |If the authority
whi ch takes the final decision acts mechanically and w thout
applying its own mnd, the order may be bad, but if the
deci si on- naking body, after fair and independent considera-
tion, reaches a conclusion which tallies with the reconmmen-
dations of 'the subordinate authority which held the prelim
inary enquiry, there is-no error in |aw Recomendat i ons
are not binding but are nmerely raw material for consi der a-
tion. Wiere there is no surrender of judgnent by the Board
to the reconmendi ng Regional Inspector, there is no contra-
vention of the canons" of natural justice. W agree with
Shri  Ganmbhir that the adjudicating agency nust indicate in
the order, at least briefly why it takes the decision it
does unless the circunmstances are so clear that the concl ud-
ing or decretal part of (the order speaks for itself even
regardi ng the reasons which have led to it. It is desirable
also to conmuni cate the report of the Inquiry Oficer,
including that part which relates to the recomendation in
the matter of punishment, so that the representation of the
del i nquent nay be pointed and neaningful.

These general observations nust be tested on the con-
crete facts of each case and every mniscule violation does
,nhot spell illegality. If the totality of ~circunstances
satisfies the Court that the party visited wth adverse
order has not suffered from denial of reasonable opportunity
the Court will decline to be punctilious or fanatical as if
the rules of natural justice were sacred scriptures.

W are satisfied that the order of the Board cannot be
anat hemati sed as condemi ng the man wi t hout -bei ng heard.

The appeal, on the point of |aw, must be allowed but, in

the Ilight of the concession made, as stated earlier, we
| eave the formal order of the H gh Court undisturbed. No
costs.
S R Hi gh Court orders main-
t ai ned.

(1) [1970] 1 S.C.R 251.
(2) [1973] 2. S.C.R 114.
(3) [1974] 4 S.C.C. 374.
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