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ACT:

Constitution of I ndi a- Arts. 136- 141- Subst anti a
justice-1f erroneous order of remand results in substantia
justice whether this Court should interfere-

Limtation Act 1908- Schedul e-Articl es 57, 115-
Conti nui ng guarant ee-Wen does limtation run-Liability of
Bank guarantee-If claimgiven up wthout specifying any
particulars whether it <can be taken  into  consideration
agai nst the unproved debts.

HEADNOTE:

The respondent plaintiff is the Indo Comercial Bank
Ltd. now taken over and represented by the Punjab Nationa
Bank. In 1943 C. B. Samuel, the husband of the appellant-
def endant with other persons floated a company known as the
Modern Hi ndustan Food Products Ltd. Co. —at Poona. ~The
conpany opened wth the plaintiff Bank a current _account
which was later converted into an over-draft Account with
the maximum Ilinmt of Rs. 10/- lakhs. C. ~B. Samuel, the
Managi ng Director of the conpany executed a Prom ssory Note
for Rs. 10 | akhs and he and his wife, the defendant executed
a guarantee bond by which they jointly and severally
guaranteed to the Bank, the repaynent of all nopneys which
shall at any time be due to the Bank fromthe Conpany, on
the general bal ance of their account with the Bank or on any
account whatever. The guarantee was to be a continuing
guarantee to the extent of Rs. 10 | akhs at any one tinme. The
Conpany ceased business on 30th June, 1946 and thereafter
the Conpany entered into an arrangenent wth the Bank by
whi ch the Bank was authorised to receive all amunt due from
the Director General of Food Supplies, or from any other
person or Departrment and appropriate the suns collected
towards the noney due to the Bank from the Conpany. An
irrevocabl e power of attorney authorising the Bank to do so
was executed by the Mnaging Director. Al Bills and
docunents were accordi ngly handed over to the plaintiff bank
for realisation of the amunt due to the Conpany. C. B
Sanuel died on 27th April, 1951. The defendant by her letter
dated 2nd February, 1952, acknow edged her per sona
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guarantee to repay to the plaintiff the sumof Rs. 2,71,531
which was stated to be balance due to the plaintiff fromthe
Conpany as on 31st Decenber, 1951. To that, a sumof Rs.
21,886/- was to be added by way of interest. The Bank
recovered a sumof Rs. 57,964 and thus the bal ance due was
Rs. 2,35,453/-. The Bank filed the present suit in Novenber,
1954 to enforce the guarantee bond agai nst the defendant and
to recover a sum of Rs. 1,50,000. It was stated in the
plaint that a sum of Rs. 85,453 was given up and the suit
was filed to recover the sum of Rs. 1,50,000/- only. The
defence of the defendant was that the suit was barred by
[imtation, that the letter dt. 2nd February, 1952 was
obtained from her by fraud and that she was, in any case,
not liable to pay anpunts disputed by her in para 15 of her
witten statenent. Shealso  pleaded that the plaintiff had
deliberately w thhel d production of the accounts between
1943-46 during which period nost of the transactions took
pl ace and that if these accounts were produced, she would be
in a positionto challenge other itens as well.

915

Soon-after filing the witten statenent, the defendant
filed an application in the trial court to direct the
plaintiff to produce anobng other docunents, the accounts
from 1943 onwards. ‘The Trials Judge by his Oder dt. 10th
March, 1955 directed the plaintiff to produce the docunents
within two weeks from that date. The  plaintiff did not
produce the docunents. Subsequently, however, an extract of
the accounts from 1943 to 1946 was produced. On the date of
the hearing of the suit, the defendant filed an application
Ext. 85, seeking a direction from the Court, that the
plaintiff be allowed to produce any docunentary  evidence
which they might possess in support of the itens nentioned
in the schedules even till the time the evidence is finished
and the def endant be allowed to deny, under t he
ci rcunmst ances mentioned, theitens nmentioned in schedule
‘B'. Alongwith the application, the defendant filed two
schedul es; Schedule ‘A showing the itens specifically
denied by the defendant in her witten statenent and
Schedule ‘B showing the itens which were denied by her
after the accounts from 1943 to 1946 were produced in Court
by the plaintiff. The application was opposed by the
plaintiff. The trial court dism ssed the application on the
ground that it was belated. The trial court observed that if
the defendant wanted to dispute any itemfromthe accounts,
she should have got the accounts produced even before she
filed the witten statement. The court, observed that the
def endant had no doubt filed the earlier application but
when the plaintiff failed to produce the accounts within two
weeks, she did not take further action in the matter.

The trial court found that letter dated 2nd Feb, 1952
was not proved to have been obtained by fraud. The court
found that the defendant who was a highly educated l'ady had
subscri bed her signhature to Ext. 55 fully knowing its
contents. The trial court however, held that the suit was
barred by limtation. The trial court also held that there
was no proper proof of the several debit items and that they
Wer e suspi ci ous.

The plaintiff filed an appeal to the H gh Court of
Bonbay. The High Court held that the suit was not barred by
[imtation but that on the material placed before the Court,
it was inpossible to pass a decree in favour of the
plaintiff, for any amount alleged to be due by the
def endant. The Hi gh Court al so observed that the trial Judge
was wong in dismssing the application. The H gh Court,
however, thought that in order to do justice between the
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parties, it was necessary to give the plaintiff-bank an
opportunity to prove the various itens which were chal |l enged
by the defendant in her witten statement and in her
application Ext. 85, and further to give the defendant an
opportunity to |ead evidence in support of her contention
that the entries were in respect of accounts which she was
not liable to pay. The High Court remanded the suit to the

trial court for fresh disposal in the light of the
observations made by it after raising additional issues if
necessary.

On remand, the trial court raised two additiona
issues. The trial court held that the plaintiff proved two
itenms in dispute as givenin the witten statement and
Exhi bit 85. The trial court negatived the defendant’s case
that the debit entries were in respect of the anmpunts which
she was not liable to pay. The trial court based these
conclusions primarily on the Jetter dt. 30th June, 1950
passed by the Conpany in favour of the Bank acknow edgi ng
t he bal ance due, at the foot of the overdraft account as on
30th June, 1950 was Rs. 4,90,523. The trial Judge held that
the letter of acknow edgnent was

916
bi nding on the defendant. The suit was decreed for a sum of
Rs. 1,50,000/-. In-an appeal filed by the defendant, the

Hi gh Court considered the evidence relating to each item and
found that the debit’ itens ambunting to Rs. 68,761/- were
not proved to be  binding on the defendant. The H gh Court,
however, held that since this ambunt was less than Rs.
85, 453/ - which had been given up by the plaintiff, the Hi gh
Court affirnmed the decree passed by the trial court. The
Hi gh Court gave a finding relating to three |letters signed
by the defendant herself as Director of the Conmpany in the
year 1945.

In an appeal by special appeal, the appellant contended

(1) that there was no justification for the order of
remand passed in the first instance by the Bonbay
Hi gh Court. On the finding arrived at by the
Bonbay High Court, that  the plaintiff had 'failed
to prove any of the debit -itens, the —origina
decree of the trial court dismssing the suit
shoul d have been affirmed. Wien the application
Ext. 85 was filed by the defendant, the plaintiff
opposed it. The appellate Court, therefore, was
not justified in giving a further opportunity to
the plaintiff to prove the debit itens.

(2) the suit was time-barred. Each of the debit item
constituted a distinct loan and gave rise to a
separate cause of action, every one of which was
barred by limtation

The respondent contended t hat

(i) the initial order of remand nmade by the H gh Court
was justified in the special circunmstances of the
case. Even if the order of remand could not be
fully justified, this is not a fit case for
interference under Art. 136 having regard to the
justice of the nmatter as disclosed by the
subsequent findings of the trial court and the
appel l ate Court.

(ii) the suit was really one to enforce the guarantee
bond, that the guarantee was a conti nui ng
guarantee and, therefore, the suit could not be
said to be barred by limtation

Partly allow ng the appeal the Court,
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HELD : The contention of the appellant that each item
of overdraft was independent [|oan and that Art. 57 of the
Schedule to the Limtation Act 1908 applied, is erroneous.
[922G H, 924B]

Basante Kumar Mtra v. Chota Nagpur Banki ng Associ ation
Ltd. A l.R 1948 Pat. 18; Brajendra Kishore Roy Chowdhury v.
Hi ndustan Co-operative Insurance Society Ltd., ILR 44 Cal
979; National and Gindlays Bank Ltd. v. Tikam Chand Daga
and Anr. A l.R 1964 Cal. 358; Uma Shankar Prasad v. Bank of
Bi har Ltd. & Anr., A/ l.R 1942 Pat. 201 distinguished.

It is wunnecessary for the purpose of the present case
to go into the question of the nature of an overdraft
account. The present suit is in substance and truth one to
enforce the guarantee bond executed by the defendant. The
guarantee bond itself provides that the guarantee shall be a
conti nui ng guar ant ee
917
and the defendant undertook to pay any ampunt that may be
due by the conpany at the foot of the general balance of its
account or —any other account whatever. In the case of such
continui ng guarantee, so long as the account is a |live
account in the sense that it is not settled and there is no
refusal on the part ~of the guarantor to carry out the
obligation, the period of Ilimtation does not comence
running. Limtation would only run fromthe date of breach
under Art. 115 of the Schedule to the Limtation Act, 1908.
[ 923A-B, 924A- B

Wight and Anr. v. New Zealand Farmers Cooperative
Associ ation of Canterbury Ltd., 1939 A C. 439; approved.

Parr’s Banking Co. Ltd. ~v. Yates [1898] 2 K B. 460
found to be over-rul ed.

Gradford O d Bank Ltd. v. Sutcliffe, [1918] 2 K. B. 833;
referred to.

In the present case, the overdraft account which was
guar anteed by the defendant by the execution ' of the
guar antee bond continued to be a |ive account even after the
conpany ceased its business. A power of attorney was
accepted by the conpany in  favour of the 'Bank for
realisation. Certain amounts were received. The defendant
hersel f executed letter dt. 2nd Feb. 1952 acknow edgi ng her
l[iability in respect of the guarantee. Thus, far from
repudiating the liability and breaking the contract  of
continui ng guarantee, the defendant accepted her obligation
under the guarantee bond in respect of the overdraft account
which continued to be Ilive at |east upto. 29th Septenber
1952. The suit was filed on 8th Novenber, 1954 and was,
therefore, clearly wthin tine under Article 115 of the
schedul e of Limtation Act, 1908. [926A-F]

The correctness of an order of demand passed by the
Hi gh Court which could not then be questioned by filing an
appeal in the Suprene Court agai nst that order because such
an appeal was not conpetent could neverthel ess be chall enged
later in the appeal before the Supreme Court arising out of
the final judgment in the action. [927A- B]

Sat yadhyan CGhoshal and Ors. v. Snt. Beorajin Debi and
Anr. [1960] 3 S.C.R 590; Lonankutty v. Thomman and Anr.
[1976] Suppl. SCR 74; Jasraj Inder Singh v. Henraj Miltan
Chand [1977] 2 SCR 973; relied on

It does not, however, mean that the Suprene Court wll
every time exercise its discretionary powers under Art. 136
of the Constitution nerely because it finds that the Hi gh
Court had wongly passed an order of remand at an earlier
stage of the case. If the Suprene Court is satisfied that as
aresult of the order of the remand substantial justice has
been done to the parties in the consequential proceedings,
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the Court can decline to exercise its power to interfere
under Art. 136. Art. 136, is not neant to correct every
illegality brought to the notice of the Supreme Court nor to
undo, merely on account of such illegality, an adjudication
whi ch has done substantial justice to the parties. On the
ot her hand, Art. 142 of the Constitution expressly confers
powers upon the Suprene Court in the exercise of its
jurisdiction to pass such decrees to nake such order as is
necessary for doing conplete justice in any case or natter
pendi ng before it. On account of the special circunstances
of the case, the H gh Court remanded the case in the
interests of justice. Wiether or not, the order of remand is
capabl e of being justified under the provisions of the Code
of Civil Procedure, the interest of justice had been done
between the parties as~ a result of subsequent proceedings.
In the speci al

918

circunstances of this case, the Supreme Court wll not
interfere with the decree of the |ower court nerely because
the earli'er-order of remand passed by the Hi gh Court nay not
be capable of being justified. [927B-D, 928A, (

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 2133 of
1968.

Appeal by Special Leave fromthe Judgnent and Order
dat ed 25-9-1967 of the Bonbay H gh Court in First Appeal No.
247 of 1960.

B. DD Bal, Ms. Jayashree Wd and S. B. Wad for the
Appel | ant .

V. C. Mhajan, S. K Mhta, K R ~Nagraja and P. N
Puri for the Respondent.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDDY, J.-The defendant in the action is the
appellant in this appeal by special |eave. The respondent-

plaintiff is the Indo Commercial Bank Ltd., Madras, now
taken over and represented by the Punjab National Bank. W
will hereafter refer to the plaintiff as the Bank. In 1943

Kawasji Karanjia and Jal Karanjia and C. B. Sanuel, husband
of the defendant, floated a conpany known as the Mbddern
H ndustan Food Products Ltd. at Poona. Jal Karanjia, C. B
Sanuel and the defendant were Directors of the Conpany. The
Conpany opened a current account with the plaintiff bank in
1943 which was later converted into an overdraft ~ account
with the maximumlimt of Rs. 25,000/-. By a ~subsequent
arrangenent dated 19th June, 1944, the Ilimt of the
overdraft account was raised to Rs. 10 lacs. C. B. Sanuel,
as Managing Director of the Conpany, executed a prom ssory
note for Rs. 10 lacs and he and his w fe Margaret Samue
(defendant) executed a guarantee Bond (Exhibit 57) by which
they jointly and severally guaranteed to the bank the
repaynent of all noney which shall at any tine be due to the
Bank from the Company on the general balance of their
account with the bank, or on any account whatever. The
guarantee was to be a continuing guarantee to the extent of
Rs. 10 lacs at any one tinme. W will have occasion to refer
tothe terns of the bond in detail Ilater. The overdraft
facility was utilised by the Conpany and ampbunts were drawn
fromthe Bank at various tinmes. The Conpany ceased busi ness
on 30th June 1946, and thereafter the Conpany entered into
an arrangenent with the plaintiff bank by which the
plaintiff bank was authoroised to receive all anounts due
fromthe Director General of Food Supplies, Governnent of
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India, or from any ot her person or Department and
appropriate the sums collected towards the noney due to the
bank from the Company. An irrevocable power of attorney
aut horsing the bank to do so was executed by C. B. Samuel as
Managi ng Director

919

of the Company. Al Bills and docunments were accordingly
handed over to the plaintiff bank for realisation of the
amount due to the Conpany. C. B. Samuel died on 27th Apri
1951. By her letter Exhibit 55 dated 2nd February 1952, the
def endant acknowl edged her personal guarantee to repay to
the plaintiff the sum of Rs. 2,71,531-8-6 which was stated
to be the balance due to the plaintiff fromthe Conpany as
on 31st Decenber, 1951. ~ Adding a sumof Rs. 21,886-6 Ans-0
ps. by way of interest from 1st January 1952 till 30th
Sept enmber, 1953, and deducting a sumof Rs. 57,964-14-6 said
to be the anmount recovered between those dates, the bal ance
due on ~8th Novenber, 1954, was stated to be Rs. 2,35, 453-1-
0. On 8th Novenber, 1954 the present suit was filled by the
Bank to ‘enforce the guarantee bond against the defendant
Mar gar et Samuel” and to recover a sumof Rs. 1,50,000/- from
her. It was stated in the plaint that a sumof Rs. 85, 453-1-
0 was rentted and the suit was laid to recover the sum of
Rs. 1,50,000/- wonly. Alongwith the plaint an extract of the
account subsequent 'to 1946 was fil ed.

The defence of Mirgaret Sanmuel, to the extent that is
rel evant for the purposes of the present appeal, was that
the suit was barred by linmtation, that the letter dated 2nd
February, 1952 was obtained fromher by fraud and that she
was, in any case, not liable to pay anmounts- di sputed by her
in paragraph 15 of her witten statenment. Shealso pl eaded
that the plaintiff had deliberately wthheld production of
the accounts between 1943 to 1946 during which period nost
of the transactions took place and that if those accounts
were produced she would be inh a position to challenge other
items as well.

Soon after filing the witten statenent the defendant
filed an application in the Trial Court to direct the
plaintiff to produce, anong other docunents, the accounts
from 1943 onwards. The Trial Judge by his order dated 10th
March 1955 directed the plaintiff to produce the docunents
within 2 weeks fromthe date. The plaintiff did not produce
the docunents within the time allowed. Subsequently,
however, an extract of the accounts from 1943 to 1946 was
produced on 1st Septenber 1955, the date of hearing of the
suit. On 10th Cctober, 1955, the defendant filed Exhibit 85,
an application seeking a direction fromthe Court "that the
plaintiff be allowed to produce any docunmentary evidence
which they mght possess in support of the itens nentioned
in the schedules even till the time the evidence is finished
and the def endant be allowed to deny, under t he
circunstances nentioned all the items nentioned in Schedul e
‘B, with her
920
explanation for the itens". Alongwith the application-the
defendant filed two schedules, Schedule ‘A showing the
items specifically denied by the defendant in her witten
statement and schedule ‘B showing the itens which were
denied by her after the accounts from 1943 to 1946 were
produced in Court by the plaintiff. The application was
opposed by the plaintiff. The Trial Court dismssed the
application on the ground that it was belated. The Tria
Court observed that if the defendant wanted to dispute any
itemfrom the accounts she should have got the accounts
produced even before she filed the witten statement. No
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doubt she had filed an application soon afterwards to direct
the plaintiff to produce the accounts and other docunents
within two weeks, but when the plaintiff failed to produce
the accounts wthin two weeks, she did not take any further
action in the matter. Having failed to take steps to comnpe
the plaintiff to produce the accounts earlier, the Court
said, she could not seek to dispute the itens after the
plaintiffs had closed the evidence of their side. Thereafter
the Trial of the suit was concl uded.

At the trial the plaintiff relied primarily upon
Exhi bit 55 the letter of acknow edgnent dated 2nd February,
1952. This letter of acknow edgnent, as al ready nentioned by
us was alleged by the defendant to have been obtained from
her by fraud. The learned Cvil Judge found that the letter
was not proved to have been obtai ned by fraud. He held that
the defendant, who  was a highly educated I|ady, had
subscri bed her signature to Exhibit 55 fully knowing its
contents. ‘\He, however, held that the suit was barred by
limtation. The | earned Cvil Judge also held that there was
no proper. proof of the several debit items and that they
were suspicious. The suit was, therefore, disnissed.

The plaintiff filed an -appeal to the H gh Court of
Bonbay. The High Court held that the suit was not barred by
[imtation. The H gh Court observed that on the materia
pl aced before the /Court, it was inpossible to pass a decree
in favour of the plaintiff-bank for any anpunt alleged to be
due by the defendant. The Hi gh Court al'so observed that the
Trial Judge was wong in dismissing the application (Exhibit
85). The High Court,  however, thought that in order to do
justice between the parties it was necessary to give the
plaintiff bank an opportunity to prove the various itens
which were challenged by the defendant in her witten
statenment and in her application (Exhibit 85) and further to
give the defendant an opportunity to lead evidence in
support of her contention that the entries were in respect
921
of anmpbunts which she was not liable to pay. The Hi'gh Court
remanded the suit to the Trial Court for fresh di'sposal in
the light of the observations nade by it, after raising
additional issues if necessary.

After remand the Trial Judge amended origi nal i ssue No.
9 and added issue No. 9-A. He allowed the parties tolead
evi dence. The two issues which were tried by himwere issues
9 and 9-A which were as follows :

"9, Does plaintiff prove the itens in dispute as
given in the witten statement and in Ex. 85 ?

9-A Does defendant prove that the debit entries
are in respect of amounts which she is not liable to
pay ?"

On an el aborate consideration of the evidence, the Tria
Judge answered issue No. 9 in the affirmative and“issue No.
9-Ain the negative basing his conclusion primarily on
Exhibit 99 a letter dated 30th June 1950, passed by the
Conpany in favour of the bank acknow edgi ng that the balance
due at the foot of the over-draft account as on 30th June,
1950 was Rs. 4,90,523-5-7. The Trial Judge held that the
letter of acknow edgenent was binding on the defendant. The
suit was decreed for a sum of Rs. 1,50,000/- with further
i nterest and costs.

The defendant preferred an appeal to the Hi gh Court of
Bonbay. The High Court considered the evidence relating to
each item of debit in great detail and found that debit
items ampbunting to Rs. 68,761-7-0 were not provide to be
bi nding on the defendant. As this ambunt with interest was
| ess than the amount of Rs. 85,453-1-0 which had been given
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up by the plaintiff in the plaint, the H gh Court affirned
the decree passed by the Trial Court. The finding of the
Hi gh Court in regard to the various debit itens were greatly
influenced by a group of three letters Exhibit 104, dated
30th June, 1945, Exhibit 105 dated 27th Novenber, 1945 and
Exhi bit 106 dated 6th Decenber, 1945 signed by the defendant
herself as Director of the Conpany. On the basis of these
three letters the High Court took the view that,

substantially, all the entries of debit made prior to 1st
Decenber, 1945 nust be held to have been proved.
In this appeal by special |eave Shri B. D. Bal, |earned

Counsel for the defendant-appellant argued that there was no
justification for the order of remand passed in the first
instance by the Bonbay Hi gh Court. He submitted that on the
finding arrived at by the Bonbay H gh Court that the
plaintiff had failed to prove any of the debit itens, the
original decree of the "Trial ~Court dismissing the suit
shoul d 'have

922

been affirmed. He said that when the defendant filed Exhibit
85, proposing that the plaintiff should be given an
opportunity to adduce evidence to prove the debit itens, the
plaintiff opposed the application. The Appellate Court was,
therefore, unjustified in giving a further opportunity to
the plaintiff to prove the debit itens. Shri Bal further
urged that the suit was barred by Iimtation. H s contention
was that each of the debit items constituted-a distinct |oan
and gave rise to 'a separate cause of action, everyone of
which was barred by ‘linmtation. In regard to Exhibits 104,
105 and 106 Shri Bal urged that the defendant had nerely
signed the letters which were put up for her signature,
wi t hout personally verifying the correctness . of t he
statenments nade in the letters. Hs argunent was that it was
nost unlikely that the defendant™ would have personally
verified the accounts and satisfied herself about the
correctness of the several debit itens, before signing the
letters put wup before her. Shri Bal also argued that in any
case a sumof Rs. 50,000/- which was in deposit with the
Governnment and which the Bank was entitled to receive under
the tripartite arrangenent made between the  Conpany, the
Bank and the Governnent should have been deducted from the
amount of decree. He also urged that two itens of debit
which related to the transfer of funds to the persona
account of C B. Sanmuel should al so be excluded.

Shri Vi kram Mahajan, |earned Counsel for the plaintiff
argued that the initial order of remand nmade by the Bonbay
Hi gh Court was justified in the special circunstances of the
case. He further argued that even if the order of renand
could not be fully justified, it was not a fit case for
interference under Article 136 of the Constitution, having
regard to the justice of the nmatter as disclosed by the
subsequent findings of the Trial Court and the Appellate
Court. On the question of limtation he submtted that the
suit was really one to enforce the guarantee bond, that the
guarantee was a continui ng guarantee and therefore, the suit
could not be said to be barred by limtation. He urged that
the defendant was an educated person well versed in business
affairs and the Hi gh Court was right in attaching inportance
to the three letters Exhibit 104, 105 and 106.

We may first consider the question of limtation. As
al ready nentioned by us, the subm ssion of Shri Bal was that
every item of an overdraft account was an independent | oan
[imtation for the recovery of which was determined by
Article 57 of the schedule to the Linmtation Act, 1908.
Limtation, according to the | earned Counsel, started to run
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fromthe date of each loan. He relied on Basante Kumar Mtra
v. Chota Nagpur Banking Association Ltd,.(1) Brajendra

923

Ki shore Ray Chowdhury v. Hindustan Cooperative |nsurance
Society Ltd. National and Gindlays Bank Ltd. v. Ti kam Chand
Daga & Anr., and Ura Shankar Prasad v. Bank of Bihar Ltd. &
Anr. In our view it is unnecessary for the purposes of the
present case to go into the question of the nature of an
overdraft account. The present suit is in substance and
truth one to enforce the guarantee bond executed by the
defendant. In order to ascertain the nature of the liability
of the defendant it is necessary to refer to the precise
terns of the guarantee 'bond rather than enbark into an
enquiry as to the nature of an overdraft account. Exhibit 57
is the guarantee bond executed by the defendant and her
husband on 23rd October, 1944, It is addressed to the Indo-
Commerci al Bank Ltd., Madras, and is in the follow ng terns:

"Dear Sirs,

In consideration of your having agreed to allow
overdraft accommodation upto Rs. 10, 00,000/- (Rupees
Ten Lakhs only) to the Mdern H ndustan Food Products
Ltd., Poona, we, C. B. Samuel and M L. Sanuel, the
undersi gned do hereby jointly and severally guarantee
to you, the Indo-Comercial Bank Limted the repaynent
of all noney, which shall at any tine be due to you
fromthe said Mddern Hindustan Food Products Ltd., on
the general balance of their accounts with you or on
any account whatever (such balances to include al
i nterest, charges, comm ssion and ot her expenses which
you may charge as bankers) and al so the due payment at
maturity of any promissory note or -~ other negotiable
instrument on the security or in-respect of which any
credit or advance shall be nade.

And we hereby declare that this guarantee shall be
a continuing guarantee to the extent at any one tine
for Rs. 10,00, 000/- (Rupees Ten Lakhs only) and shal
not be considered wholly or (partially satisfied by the
paynment at any one tine or at different tinmes of any
suns of noney due on such general bal ance of account
but shall extend and cover and be a security for every
and all further suns at any tine due to you thereon.
And we further declare that you may grant to the Mddern
H ndustan Food Products Ltd., any indul gence wthout
di scharging our liability."

924

The guarantee is seen to be a continuing guarantee and the
undertaking by the defendant is to pay any amount that nay
be due by the conmpany at the foot of the general bal ance of
its account or any other account whatever. In the case of
such a continuing guarantee, so long as the account is a
live account in the sense that it is not settled and there
is no refusal on the part of the guarantor to carry out the
obligation, we do not see how the period of linmitation could
be said to have conmenced running. Limtation would only run
fromthe date of breach, under Article 115 of the schedul e
tothe Limtation Act, 1908. Wen the Bonbay Hi gh Court
considered the matter in the first instance and held that
the suit was not barred by linitation, J. C. Shah, J.,
speaking for the Court said:

"On the plain words of the letters of guarantee it
is clear that the defendant undertook to pay any anount
which may be due by the Conpany at the foot of the
general balance of its account or any other account
what ever ..... W are not concerned in this case with
the period of limtation for the anount repayabl e by
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the Conpany to the bank. W are concerned wth the
period of limtation for enforcing the liability of the
def endant under the surety bond ........ We hol d that
the suit to enforce the liability is governed by Art.
115 and the cause of action arises when the contract of
continui ng guarantee is broken, and in the present case
we are of the viewthat so long as the account renmi ned
a live account, and there was no refusal on the part of
defendant to carry out her obligation, the period of
l[imtation did not comence to run."
We agree with the view expressed by Shah, J. The intention
and effect of a continuing guarantee such as the one with
which we are concerned in this case was considered by the
Judicial Committee of the Privy Council in Wight and Anr.
v. New Zeal and Farnmers Cooperative Association of Canterbury
Ltd. The second clause of the guarantee bond in that case
was in the foll ow ng terns:

"This guarantee shall ‘be a continuing guarantee
and shall~ apply to the balance that is now or may at
any time hereafter be owing to you by the WIIliam
Noswort hy-and Robert Nosworthy on their current account
with you for goods supplied and advances made by you as
af oresaid and i nterest and ot her charges as aforesaid."

A contention was raised in that case that the liability of
the guarantor was barred in respect of each advance nade to
the Nosworthys on
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the expiration of six years from the date of advance. The
Judicial Conmmittee of the Privy Council expressed the

opinion that the matter had to be determi ned by the true
construction of the guarantee. Proceeding to do so, the
Judicial Commttee observed (at p. 449):

"It is no doubt a guarantee that the Association
will be repaid by the Nosworthys advanced made and to
be made to them by the ~Association together with
interest and charges; but it specifies in col. 2 how
that guarantee wll operate-nanely, that it wi'll apply
to (i.e. the guarantor guarantees repaynent  of) the
bal ance which at any time thereafter is owi ng by the
Nosworthys to the Association.. It is difficult to see
how effect can be given to this provision  except by
hol ding that the repaynent of every -debit bal ance is
guaranteed as it is constituted from tine to  tine,
during the continuance of the guarantee, by the excess
of the total debits over the total credits. If that be
true construction of this docunent, as their Lordships
think it is, the nunber of years which have expired
since any individual debit was incurred is inmmterial
The question of limtation could only arise in regard
to the tine which had elapsed since the bal ance
guaranteed and used for had been constituted"

Later it was again observed (at p. 450):

"That docunent, in their opi ni on, clearly
guarantees the repayment of each debit balance as
constituted from tine to tinme, during the continuance
of the guarantee, by the surplus of the total debits
over the total credits, and accordingly at the date of
the counterclaim the Association’s claimagainst the
plaintiff for paynent of the unpaid balance due from
the Nosworthys, with interest, was not statute-barred."”
This was precisely the view which J.C  Shah, J.,

expressed in the passage already extracted by us, with which
we expressed our agreenment. W may add here that in Wight's
case the Privy Council appeared not to approve of the
decision in Parr’s Banking Conpany Ltd. v. Yates(1l), where
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it had been observed that the statutory limtation would run
fromthe date of each advance. As noticed in Paget’'s Law of
Banking (8th Edition) at pp. 82-83, the
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authority of Parr’s case has been overruled so far as the
guarantor is concerned by the judgment of the Court of
Appeal in Bradford old Bank Ltd. v. Sutcliffe(1).

Now, the overdraft account which was guaranteed by the
def endant by the execution of the guarantee bond dated 23rd
Oct ober, 1944, continued to be a ‘live’ account even after
the Conpany ceased its business on 30th June, 1946. A power
of Attorney was executed by the Conpany in favour of the
plaintiff bank and anpunts due to the Bank were realised and
credited in the overdraft account. A sumof Rs. 2,19,784-4-0
was received fromthe Director General of Food Supplies on
27th June, 1950. On 6th Septenber, 1950, another sum of Rs.
1, 15, 229-15-0 was received fromthe Director General of Food
Supplies and credited to the account or the Conpany. Again
on 27th January, 1951, 14th March, 1951 and 29th Septenber,
1952, several ampunts received by way of refund of | ncone-
tax were credited to the Conpany in-its account. The anobunt
credited on 29th Septenber, 1952 was Rs. 24,022-0-10. The
overdraft account was thus a live account at least till 29th
Sept enmber, 1952. The Conpany executed " various prom ssory
notes and |etters /of acknow edgenent. The defendant herself
as guarantor executed, on 2nd February, 1952, Exhibit 55,
acknow edging her ' liability in respect  of - the guarantee
gi ven by her. Paragraph (a) of the letter is as foll ows:

"I n respect of the personal guarantee which nyself
and ny husband have given-to the bank, the anpbunt due

to the bank as on 31st Decenber, 1951 is Rs. 2,71, 531-

8,6."

Thus far fromrepudiating her liability -and breaking the
contract of continuing guarantee, the defendant accepted her
obligation under the guarantee  bond in respect of the
overdraft account which continued to be live at |east upto
29t h Septenber, 1952. The suit ‘which was filed on 8th
Noverber, 1954, was therefore, clearly within tinme / under
Article 115 of the schedule to the Limtation Act, 1908.

W nmay nention here that it was the contention of Shr
Bal that the letter dated 2nd February, 1952, was obtai ned
fromthe defendant by fraud. Both the Trial Court and the
H gh Court have found that there was no fraud and that the
letter was witten by the defendant voluntarily and wth
full know edge of its contents. W accept the finding of the
Trial Court and the Hi gh Court that the letter was not
obt ai ned by any fraud practiced upon the defendant.

The next question is about the Ilegality and the

consequences of the illegality, if any, of the origina
order of remand. It cannot be
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di sputed, and indeed it was not disputed before us, by Shr

Mahaj an, that the correctness of an order of renand passed
by the High Court which could not then be questioned by
filing an appeal in the Suprene Court against that order
because such an appeal was not conpetent coul d nonethel ess
be challenged later in the appeal before the Suprene Court
arising out of the final judgment pronounced in the action
vi de Satyadhyan Ghoshal & Os v. Snmt. Beorajin Debi &
Anr. (1); Lonankutty v. Thomman & Anr.(2); Jasraj |nder Singh
v. Hem Raj Miultan Chand(3). It does not, however, nean that
the Suprene Court will, every tinme, exerci se its
di scretionary power under Article 136 of the Constitution
nerely because it finds that the H gh Court had wongly
passed an order of renand at an earlier stage of the case.
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If the Suprene Court is satisfied that as a result of the
order of renmand substantial justice has been done to the
parties in the consequential proceedi ngs, the Suprene Court
may decline to exercise its discretionary power to
interfere. The jurisdiction under Article 136 is not neant
to correct every illegality brought to the notice of the

Suprenme Court, nor to undo, nerely on account of such
illegality, an adjudication which has done substantia
justice to the parties. On the other hand, Article 142 of
the Constitution expressly confers powers upon the Suprene
Court, in the exercise of its jurisdiction, to pass such
decree or make such order as is necessary for doing conplete
justice in any case or natter pending before it. In the case
before us, the Bonbay H gh Court no doubt found that on the
material placed before it there was no option except to non-
suit the plaintiff. The H gh Court, however, appears to have
felt that the plaintiff- bank which had rested its case in
the Trial Court al most entirely on the acknow edgenent dated
2nd February, ~ 1952, was, perhaps misled into doing so
because of ~the order passed by the Trial Judge on the
application Exhibit 85, filed by the defendant. In the order
dated 11th October, 1955, passed on the application Exhibit
85, the Trial Judge ~had observed that the defendant shoul d
have taken proper steps earlier if she wanted to di spute the
debit itens and that having failed to take proper steps she
had to pay the penalty for her |aches. That order m ght have
made the, plaintiff believe that it ~was -unnecessary to
adduce any nore evidence. Though the Hi gh Court did not
expressly state that the plaintiff was m sled by the order
of the Trial Judge, it is clear froma perusal of the remand
order of the High Court that the H gh Court felt that the
order made on the application Exhibit ~ 85, was responsible
for the
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failure of both the plaintiff and defendant to adduce
appropriate evidence in regard to-the several debit itemns.
It was in those circunstances that the H gh Court, in the
interests of justice, remanded the suit to the Trial Court
in order to enable both parties to adduce necessary evi dence
regarding the itens of debit. Wether or not the order of
remand i s capabl e of being justified under the provisions of
the Code of Gvil Procedure, we are of the view that the
interests of justice have not suffered but on the other hand
substantial justice has been done between the parties as a
result of the subsequent proceedings. The Trial Court and
the High Court have in their judgnents fully and
exhaustively discussed the liability of the defendant in
regard to each of the debit items. In the specia
circunstances of this case we do not think that we will be
justified in interfering with the decrees of the / Lower
Courts nerely because the earlier order of renand passed by
the H gh Court may not be capable of being justified.

As nentioned by us earlier the H gh Court placed great
reliance on the three letters dated 30th June, 1945, 27th
Novenber, 1945 and 6t h Decenber, 1945, and it was because of
those letters the High Court upheld all the itens of debit
made prior to 1st Decenber, 1945. W think that the H gh
Court was right in doing so. The first of the letters
Exhibit 104, is a letter addressed by the Bank to the
Conpany informng the latter that the balance due at the
foot of the account as on 30th June, 1945, was Rs. 6, 81, 242-
9-5. The Iletter contains an endorsenent by the defendant as
a Director of the Conmpany confirm ng the correctness of the
statement. The second letter dated 27th November, 1945
(Exhibit 105) is a letter addressed by the Conmpany to the
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Bank. It is signed by the defendant on behalf of the
Conpany. By this letter the Conpany conplained about the
di shonour of two cheques for Rs. 20,000/- each despite the
fact that the Company had not exceeded the overdraft limt.
In the letter it was pointed out that while the overdraft
bal ance was Rs. 10, 14,380-7-6, a bill for Rs. 89, 789/- had
been sent by the Conpany to the Bank on 22nd Novenber, 1945.
The letter while taking the plaintiff to task for
di shonouring the cheque requested the bank to send a
statement of account as on 30th November, 1945. This letter
is of great inmportance since it shows that the Conmpany was
aware of the correct balance of the overdraft account
wi thout reference to the bank. It is apparent from the
letter that the Conpany ~ had kept an account of the debits
and that any statement of account sent by the Bank was being
verified by the Conpany wi th reference to the
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Conpany”s books. It may be noticed here that by another
letter dated 19th Decenber, 1945, the bank inforned the
Conpany t'hat the bal ance due upto 30th Novenber, 1945, was
Rs. 10, 60,913-8-11 and this was confirned on behal f of the
Conpany by C. B. Saruel hinself. The third letter is Exhibit
106 dated 6th December, 1945. This letter refers to the
Bank’s statenent of ‘account for the nonth of Novenmber, 1945,
and draws the bank’'s attention to the fact that the bal ance
of Rs. 9,29,339-15-1 as on 12th Novenber, 1945, had been
shown as carried over as Rs. 9,29,540-5-4, on 14th Novenber

1945. There was a difference of Rs. 200-6-3. This letter was
al so signed by the defendant on behal f of the Company. The
letter indicates that any statement sent by the bank to the
Conpany was being carefully —-exam ned by the Conmpany. In
regard to these letters the case of the defendant was that
she had nerely signed the letters which were put up to her
by the office and that she had no personal know edge of the
statements nmade in the letters: W agree with the Tria

Court and the High Court that this case of the defendant
cannot be accepted. A review of | her deposition ‘and the
several transactions into which she has entered before and
after her husband’'s death <clearly indicate that she is an
educated | ady, an intelligent woman and ‘a man of the world’
if a woman may be so described. W do not have the slightest
doubt that the defendant could not have signed those letters
wi t hout satisfying herself about the correctness of their
contents. Having regard to the circunstance that the
def endant herself had signed the three |etters Exhibit 104,
105 and 106 and having regard to the further circunstance
that two of these letters contained positive .indications
that the statenents of account submitted by the Bank had
been verified wth reference to the Conpany’s books, the
Hi gh Court took the view that debit itens upto 1lst Decenber,
1945, could be safely held to have been proved by the bank

W see no reason to take a view different fromthat taken by
the Hi gh Court.

Shri Bal wurged that wunder the tripartite arrangenent
bet ween the bank, the Conpany and the Govt., the Bank was
entitled to receive the amobunt of Security lying in deposit
with the Governnent and therefore, the item of debit of Rs.
50, 000/- made on 17th July, 1944, in the |oan account of the
Conpany should be deducted fromthe total of the debit
items. W are unable to agree wth the subm ssion of Shri
Bal. In the first place no dispute concerning this item was
raised either in the witten statenent of the Conpany or in
Exhibit 85. In the 2nd place. this is also one of the itens
of debit nmade prior to 1st Decenber, 1945 and it nust have
been duly verified
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before the letters Exhibit 104, 105 and 106 were witten.
Shri Bal also objected to two itens of debit dated 30th
Septenber, 1944 and 30th June 1945, representing anounts
transferred from the Company’'s account to the persona
account of C.B. Samuel. Both these debits were made prior to
1st Decenber, 1945, and, therefore, we do not think we wll
be justified in excluding them

As a result of the foregoing discussion we agree with
the High Court that the plaintiff bank failed to prove itens
of debit totalling Rs. 68,761-7-0. Allowing interest from
the various dates of debit, the total anpbunt which has to be
deducted fromthe claimof the plaintiff bank is Rs. 80, 894-
8-4. The question now is whether this has to be deducted
from the sum of Rs. 2,35,453-1-0 which the plaintiff
mentioned in paragraph 8 of the plaint as the anpbunt due to
the bank out of which the plaintiff was giving up the sum of
Rs. 85,453-1-0 or from the sum of Rs. 1,50,000/- for the
recovery of which alone this suit was filed. The H gh Court
t hought t'hat since the plaintiff had given up the sumof Rs.
85,453-1-0 as the plaintiff was doubtful about the recovery
of the anmount from the defendant, the Court would be
justified in deducting the sumof Rs. 80,894-8-4, fromthe
sumof Rs. 2,35,453-1-0 instead of fromthe sum of Rs.
1,50,000/. W do not ~think there is any justification for
the course adopted by the High Court. The plaintiff did not
choose to nention in the plaint the particular itens of
debit which he was giving up. Thereis, therefore, no reason
why the amount given up by the plaintiff should be treated
as attributable to the itenms of debit which have now been
found to be not proved. W are, therefore, of the viewthat
the total of the unproved debit itens together with interest
i.e. the sumof Rs. 80,894-8-4 shoul'd be deducted fromthe
sumof Rs. 1,50,000/- for which -amount only the plaintiff
filed the suit. The plaintiff is, therefore, entitled to a
decree for Rs. 69,105-7-8 with interest at 4% fromthe date

of suit till realisation. The appeal is allowed to the
extent indicated. Having regard to the circunstances of the
case, the parties will bear their own costs throughout.

P.H P Appeal allowed in part.

931




