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CASE NO. :
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PETI TI ONER
State of Cujarat

RESPONDENT:
Nar endra K. Am n

DATE OF JUDGVENT: 13/08/2007

BENCH
TARUN CHATTERJEE & P. K. BALASUBRANMANYAN

JUDGVENT:
JUDGVENT

ORDER

CRI' M NAL '‘APPEAL NO 1065 OF 2007
(Arising out of SLP(Crl.) No.4294 of 2007)

P. K. BALASUBRAMANYAN, J.

1. Leave granted.

2. In Wit Petition(Crimnal) 6 of 2007 praying for
the issue of a wit of habeas corpus, while nonitoring the

i nvestigation into the alleged killing of Sohrabuddin

Shei kh and the di sappearance of his wife, the | earned

am cus curiae brought to our notice an order of the
Sessions Court granting anticipatory bail to Dr. Amin, a
Deputy Superintendent of Police.~ He submtted that the
sai d order was unsupportable and had an inpact on the

i nvestigation itself. When the learned am cus curiae

poi nted out that the State of CGujarat has not even

appeal ed agai nst that order, |earned Senior Counse
appearing for the State of Cujarat sought perm ssion of

this Court to challenge the said order directly in this Court
in view of the fact that this Court was already in seisin of
the matter relating to the concerned crine and that in his
view al so, the order required to be chall enged. Thereupon,
we granted permi ssion to the | earned Senior- Counsel for

the State of Gujarat to file a Petition for Special Leave to
Appeal against that order. When such a petition, the
present one, was filed, we issued notice on the sane in
spite of the request of |earned Senior Counsel for the
respondent who had appeared on caveat, that notice need

not be issued and the matter itself nay be heard finally.
Today, we heard | earned Senior Counsel for the State of

CGuj arat, |earned Senior Counsel appearing for the

respondent and the | earned am cus curi ae.

3. Learned Seni or Counsel for the State of Cujarat
submitted that the | earned judge has travell ed beyond the
scope of an inquiry under Section 438 of the Code of

Crimnal Procedure and that he had dealt with the matter

in such a way that it was al nost |ike passing an order of
acquittal. This was exactly the subnission that the

| earned ami cus curiae nmade the other day, which induced

us to entertain this petition directly in this Court.

Learned Seni or Counsel for the State of CGujarat al so

submitted that there was no proper application of mnd by
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the | earned Sessions Judge to all the facts avail able and
considering the gravity of the offence, the circunstances
surroundi ng the transaction and the position occupi ed by
the respondent, it was a fit case for refusing anticipatory
bail. This was a case where custodial interrogation was a
must. The Sessions Judge has al so completely ignored

the apprehension clearly expressed by the prosecution

that the respondent, if granted bail, would be in a position
to influence and coerce the witnesses into retracting
statements already made and in not disclosing rel evant
information to the prosecution. This aspect has been
totally ignored by the court while granting bail

4, Learned Seni or Counsel for the respondent
submitted in answer, that the | earned Sessions Judge has
only gone by the parameters drawn for an inquiry into an
application under Section 438 of the Code and the
observations made by himare in connection with that
inquiry and it was not correct to characterise the order as
al nost anmounting to an order of acquittal. Learned

counsel subm tted that the extraordinary jurisdiction of
this Court under Article 136 of the Constitution of India is
exercised by this Court only based on the circunstances
available in a caseand in the case on hand, the

circunst ances available and the materials available, did
not justify interference by this Court.  He referred to the
charge sheet to plead that the grant of bail was justified.
He al so pointed out that subsequent to the order

i mpugned herein, the respondent has been arrested and

enl arged on bail pursuant to the order and he has made

an application for regular bail in the concerned court and
it woul d be appropriate to | eave the matter to be deci ded
by that court while entertaining the application under
Section 439 of the Code.

5. We think that in view of the fact that the
application for regular bail nade by the respondent /is
pendi ng before the concerned court, it would not be
appropriate for us to go into the various aspects projected
before us. Al the sanme, we think that the approach made

by the Sessions Court in granting anticipatory bail to the
respondent, |eaves much to be desired. The apprehension
that the respondent is in a position to influence, induce or
coerce witnesses to desist fromfurnishing rel evant
information to the investigating agency cannot be

considered to be imagi nary and the court ought to have

consi dered that aspect seriously before granting
anticipatory bail. The court also should have consi dered
the need put forward for custodial interrogation of the
respondent for finding out what exactly happened to

Kausarbi or how she nmet with her end. Suffice it to say

that in the circunstances, we are inclined to interfere with
the order granting anticipatory bail to the respondent but
only to the limted extent of setting it aside and | eaving the
bail application of the appellant to be dealt with by the
trial court in accordance with law and after taking note of
all the relevant aspects. Thus, even though we set aside
the order, we do not think it proper to go into the question
on nerits and to pass a final order on that application

This course, we think, will sub-serve the interests of
justice and prejudice neither

6. Thus, we allow this appeal, set aside the order of
the court below granting anticipatory bail to the
respondent but consider it not necessary to decide that
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application at this stage since in a sense, the said order
has worked itself out. W direct the Sessions Court to
deal with the application for bail nade by the respondent
under Section 439 of the Code in accordance with | aw,

consi der that application totally uninfluenced by anything
contained in the order challenged before us and by
anything we have said in this order vacating it.




