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These appeal s by speci al | eave have been preferred agai nst the
judgnent and order dated 9.7.2004 of Allahabad H gh Court by which
the appeal preferred by the appellants was di sm ssed and their
convi ction under Sections 147, 148 and 323, 324 & 302 all read with
Section 149 I PC as recorded by the | earned Sessions Judge and the
sentences awarded thereunder were affirmed. The appellants were
awar ded various terns of inprisonment on different counts including
sentence of inprisonment for life under Section 302 read with Section
149 1 PC.

2. According to the case of the prosecution the incident giving rise
to the present appeals took place in Village Sivpur Deeyar Nai Basti
inthe district of Ballia. The first informant PW1 Ganesh Si ngh was
residing in the village while his elder brother Hra Singh (deceased)
was carrying on business in Calcutta. Five days before the present

i nci dent, which took place on 14.3.1979, accused Radha Mhan Singh
(A1), Kaushal Kishore Singh (A-5) and sone others had assaul ted

Udai Narain. PW1 Ganesh Singh was a witness of the said incident
and his statenment had been recorded under Section 161 C.P.C. | The
deceased Hira Singh had come to his village hone two days before

the Holi festival which fell on 14.3.1979. A-1 and A-5 net the
deceased and asked himto forbid his younger brother PW1 Ganesh

Si ngh from gi ving evidence against themin the crimnal case relating
to the assault made upon Udai Narain. The deceased, however, told
themthat as his brother had seen the incident, he would appear as a
wi t ness and woul d depose agai nst them The accused felt annoyed

and threatened that they would teach hima |l esson. On 14.3.1979,

whi ch was the Holi day, the first informant PW1 Ganesh Singh and

his brother deceased Hira Singh went to the houses of sonme people in
the village for the purpose of "Holi Mlan’, as was customary. By
evening time they were going on the pathway in front of the house of
Nand Ki shore, when Radha Mbhan Singh (A-1) arnmed with spear, Tej
Bahadur Singh (A-2) and Kapil Dev Singh (A-3) arned with lathis,
Devender Singh @ Mituk Singh (A-4) armed with farsa and Kausha
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Ki shore Singh (A-5) armed with knife suddenly appeared there. A-1
assaulted Hra Singh with the spear and A-4 assaulted himw th farsa
and after receiving the injuries he fell down. Wen PW1 Ganesh
Singh tried to save him A-2 and A-3 assaulted himwith lathis. Two
ot her persons who were al so present there, nanmely, PW3 Mhan

Yadav and PW6 Ram Pyari tried to intervene and save them but they
were al so assaulted by A-5 by knife and A-3 by lathi. The accused
thereafter ran away fromthe seen of occurrence. Hira Singh was
carried on a cot to the 'bandh’, which was at the outskirts of the
village and fromthere he was taken to the district hospital in a tenpo
where he was nedically exam ned at 9.00 P.M PW1 Ganesh Si ngh

was medically examined at 9.50 P.M and the remaining two injured
PW6 Ram Pyari and PW3 Mhan Yadav were exam ned at 11.30

A.M on the next day. Ganesh Singh |lodged a witten report of the
incident at 10.30 P.M on the sanme night at P.S. Kotwali giving a
conpl ete version of the incident.

3. After conpletion of investigation charge sheet was submitted
agai nst-all the five accused and the case was committed to the court of
sessions. / The | earned Sessions Judge franmed charges under Sections
147, 148 ‘and 323, 324 and 302 all read with Section 149 | PC agai nst
the accused persons. The accused pleaded not guilty and cane to be
tried. In order to establishits case prosecution exanined five eye
wi t nesses, nanely, PW1 Ganesh Singh, PW3 Mhan Yadav, PW4

Ranji Singh, PW5 Nand Kishore and PW6 Ram Pyari. PW1

Ganesh Singh, who i's the first informant and had received injuries in
the incident, gave conplete version of the incident in his deposition in
Court. His testinmony was fully corroborated by PW4 Ranji Singh

who was al so named ‘as an eye witness of the incident in the FIR

PW 3 Mbhan Yadav, an injured w tness, supported the prosecution

case in his exam nation-in-chief ‘and in cross-exani nation. As his
cross-exam nation coul d not be conpleted it was continued on the

next day when he stated that on account of darkness he coul d not
identify anyone. On the request of the |earned State counsel, he was
permtted to be cross examned. PWD5 Nand Ki shore and PW6 Ram

Pyari did not support the case of the prosecution and they were

decl ared hostile.

4, The | earned Sessions Judge, after thorough exam nation of the
evi dence on record, held that the prosecuti on had succeeded in
establishing the charges | evel ed agai nst all the accused and

accordi ngly convicted them under Sections 147, 148 and 323, 324 and
302 all read with Section 149 | PC and inposed sentence of various
terns of inprisonment including Iife inmprisonnent under Section 302
read with Section 149 |IPC. The appeal preferred by the appellants
was heard by a Division Bench consisting of Hon' bl e S. K. -Agar wal

and Hon’ble K K Msra, JJ. There was a difference of opinion
between the two | earned Judges. Hon'ble S K. Agarwal, J. was of the
opi nion that the appeal should be all owed and the conviction of the
appel  ants and the sentences inposed thereunder were liable to be set
aside. Hon'ble KK Msra, J. was of the opinion that the appeal was
liable to be dismssed and the conviction of the appellants and the
sentences i nposed by the | earned Sessions Judge deserved to be

upheld. In view of difference of opinion the appeal was placed for
hearing before Hon'ble U S. Tripathi J., who came to the conclusion
that the appeal deserved to be dism ssed. |In accordance with the

opi nion of the learned third Judge the appeal was dism ssed and the
convi ction and sentences i nposed upon the appellants by the |earned
Sessi ons Judge were affirmed by the Hi gh Court.

5. Duri ng the pendency of the appeal in this Court Tej Bahadur
Singh (A-2) died and his appeal has accordi ngly abated.
6. Dr. J.N Dubey, |earned senior counsel for A-4 and A-5, has

submitted that the incident had taken place in darkness and the
assailants could not be identified or seen by the prosecution w tnesses
and, therefore, the conviction of the appellants cannot be sustai ned.
Learned counsel has submitted that PW3 Mhan Yadav, who had

received injuries in the incident, had admtted the said fact in his
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cross-exam nation and two other eye w tnesses, viz., PW5 Nand

Ki shore and PW6 Ram Pyari had al so not supported the prosecution

case in their exam nation-in-chief itself and in such a situation no
reliance could be placed on the testinony of the remaining eye

wi t nesses to uphold the conviction of the appellants.

7. It is well settled that while hearing an appeal under Article 136
of the Constitution this Court will normally not enter into reappraisa
or the review of evidence unless the trial court or the High Court is
shown to have comitted an error of |aw or procedure and the
conclusions arrived at are perverse. The Court may interfere where on
proved facts wong i nference of lawis shown to have been drawn (see
Duli Chand vs. Del hi Adm nistration (1975) 4 SCC 649, Mst. Dal bir

Kaur and others vs. State of Punjab (1976) 4 SCC 158, Ramanbha

Nar anbhai Patel and others vs. State of Gujarat (2000) 1 SCC 358 and
Chandra Bi hari Gautam and others vs. State of Bihar JT 2002 (4) SC

62) . Though the | egal position is quite clear still we have gone
through the evidence on record in order to exam ne whether the
findings recorded against the appellants suffer fromany infirmty.
The testinony of PW1 Ganesh Singh, who is an injured w tness, and
PW4 Ranji Singh clearly establishes the guilt of the accused.
According to the case of the prosecution the incident took place
shortly after sunset. The eye w tnesses have deposed that after the

i nci dent the deceased Hira Singh was carried on a cot to the ’'bandh’
which is on the outskirts of the village. As no conveyance was

avail able, the first informant had to wai't for quite sone tine and
thereafter a tenmpo was arranged on which the deceased was taken to

the district hospital where he was nedi cally exam ned by PW2 Dr.
Siddiqui at 9.00 P.M_ 1t has come - in evidence that the village is at a
di stance of six miles frompolice station Kotwali, Ballia. The non-
avail ability of any conveyance is quite natural as it was Holi festival.
Even PW3 Mhan Yadav fully supported the prosecution case in his

exam nation-in-chief. 1In his cross-exam nation, which was recorded

on the sane date, he gave details of the weapons being carried by each
of the accused and al so the specific role played by themin assaulting
the deceased and other injured persons. As his cross-exam nation
could not be conpleted it was resunmed on the next day and then he

gave a statenent that he could not see the incident on account of
darkness. His testinobny has been carefully examnmi ned by the learned
Sessi ons Judge and al so by two | earned Judges of the Hi gh Court
(Hon'ble KK. Msra,J. and Hon'ble U S. Tripathi, J.) and they have
held that the w tness, on account of pressure exerted upon him by the
accused, tried to support themin his cross-exam nati on-on the next
day. It has been further held that the statenment of the witness, as
recorded on the first day including his cross-examnation, was truthfu
and reliable. It is well settled that the evidence of a prosecution

wi t ness cannot be rejected in toto nmerely because the prosecution
chose to treat himas hostile and cross-exam ned him The evidence

of such w tness cannot be treated as effaced or washed off the record
al toget her but the sanme can be accepted to the extent his version is
found to be dependable on a careful scrutiny thereof. (See Bhagwan
Singh v. State of Haryana AIR 1976 SC 202, Rabi nder Kunar Dey V.

State of Orissa AIR 1977 SC 170, Syed Akbar v. State of Karnataka

AR 1979 SC 1848 and Khujji @Surendra Tiwari v. State of Madhya
Pradesh AIR 1991 SC 1853). The evidence on record cl early shows

that the FIR of the incident was pronptly | odged and the testinony of
PW 1 Ganesh Singh, PW4 Ranji Singh and al so PW3 Mhan

Yadav finds conplete corroboration fromthe nmedi cal evidence on
record. W find absolutely no reason to take a different view.

8. Dr. J.N Dubey, |earned senior counsel for A-4 and A-5 has
submitted that there was a difference of opinion between the two

| ear ned judges who had heard the appeal and Hon. S. K Agarwal, J.

was of the opinion that the prosecution had failed to establish the guilt
of the accused and they were entitled to be acquitted. In these

ci rcunst ances, the learned third Judge, to whomthe appeal had been
referred, should have |l eaned in favour of the view taken by Hon. S K
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Agarwal, J. as a rule of prudence and should not have differed from
the findings recorded by H s Lordship unless the sanme were perverse

or there were strong and wei ghty reasons for doing so. W are unable
to accept the contention raised. Section 392 Cr.P.C. lays down that
when an appeal under Chapter XXIX is heard by a H gh Court before

a Bench of judges and they are divided in opinion, the appeal wth
their opinions, shall be laid before another Judge of that Court, and
that judge, after such hearing as he thinks fit, shall deliver his opinion
and the judgnent and order shall follow that opinion. In Babu & Os.

v. The State of Uttar Pradesh AIR 1965 SC 1467, Hi dayatullah, J. (as
Hi s Lordship then was) speaking for the Constitution Bench held that
Section 429 Code of Crim nal Procedure, 1908 (which is sane as

Section 392 Code of Crimnal Procedure, 1973) contenplates that it is
for the third judge to decide on what point he shall hear argunents, if
any, and that postulates that he is conpletely free in resolving the
difference as he thinks fit. I n Het hubha v. State of Cujarat AR 1970
SC 1266, it was held that the whole case is to be dealt with by the
third judge and not nerely the difference between the two judges

conpri sing the Court of appeal and the third judge was free to resolve
the differences as he thought fit. In State of Andhra Pradesh v. P.T.
Appai ah AR 1981 SC 365, there was a difference of opinion between

two | earned judges of the Hi gh Court on the nature of the offence
conmitted by the accused. One | earned judge held that the accused
did not intend to cause death and consequently the offence comitted
by hi mwas cul pabl e hom ci de not anounting to rmurder punishable

under Section 304 Part | |PC. The other |earned judge held that the
of fence comm tted by the accused fell ‘under cl ause Thirdly of Section
300 I PC and the accused was |iable tobe convicted under Section 302

| PC. The third | earned judge, after exam nation of entire evidence on
record, cane to the conclusion that the sanme was doubtful and
suspi cious in character and accordingly acquitted the accused. In

appeal filed by the State, it was contended before this Court that it was
not open to the learned third judge to have acquitted the accused when
both the | earned Judges who heard the appeal initially were of

unani nous opi nion that the accused was guilty of having commtted

the of fence and they had nerely differed on the nature of offence
conmtted by the accused. It was held that having regard to the

| anguage used in Section 429 Code of Crimnal Procedure, 1908, the
third judge to whomthe case was referred did not over step the limts
of his jurisdiction in acquitting the accused nerely because there was
concurrent finding of both the judges conposing the D vision Bench
that the accused was guilty of sone offence or that the difference

bet ween the two judges of the Division Bench was confined to the
nature of the offence only.

9. A simlar contention that the |l earned third judge should as a
rul e of prudence or on the principle of judicial etiquette |lean in favour
of the view taken by the | earned judge who had recorded the opinion
for acquittal of the accused was expressly repelled by a three- Judge
Bench of this Court in Dharam Singh v. State of Utar Pradesh 1964

(1) Cl.LJ 78 and it was observed as under

"Al'l that S. 429 says is that the opinion of the two judges who

di sagree shall be |aid before another judge who, after giving

such hearing, if any, as he thinks fit, shall deliver his opinion

and the judgnent or order shall be in accordance w th such

opinion. Now it is obvious that when the opinions of the two

judges are placed before a third judge he woul d consi der those

two opi nions and give his own opinion and the judgnent has to

follow the opinion of the third judge. Consequently on that

opi nion is based the judgnent of the court. For all practica
purposes the third judge rmust consider the opinions of his two

col | eagues and then give his own opinion but to equate the
requirenents with appeal s against acquittals is not justified by
provisions of S. 429 or by principle of precedent.

There is no warrant for the contention that the opinion of
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the judge acquitting the accused has to be treated in the sane
manner as the judgnent of acquittal by the trial court and that
the judgnment should show that all the findings and reasons
given in the opinion of the acquitting judge are nentioned in
the opinion of the third judge and indicate the reasons for

di sagreeing with the opinion of the acquitting judge."

Simlar view has been expressed in Tanvi ben Pankaj kumar Divetia v.
State of GQujarat 1997 (7) SCC 156 that the third judge is under no
obligation to accept the view of one of the judges holding in favour of
acquittal of the accused either as a rule of prudence or on the score of
judicial etiquette. This being the settled |egal position it is not
possi bl e to accept the contention raised by the | earned counsel for the
appel | ant .

10. Shri R K. Jain,  |earned senior counsel appearing for A-1 and
A-3 has subnitted that in the inquest report there was no nention of
the names of the accused or the weapons used by themin comm ssion

of the crime and the nature of the injury sustained by the deceased had
al so not been described and there was a general recital that the death
had occurred on account of injuries caused. Enphasis has al so been
laid on the fact that the tine and date of |odging the FIR has been
mentioned as "10 p.m on 15.3.79", though the prosecution has cone

out with a case that the FI.R had been | odged at "10 p.m on 14.3.79".
Lear ned counsel has thus submtted that these features show that the
FIR had in fact not been | odged by the tine the i nquest was held and

the sane has been anti-tinmed. |In our opinion the date of |odging the
report has been wrongly witten in the inquest report as "15.3.79
samai 10 baje raat (15.3.79 at 10 p.m)". At the top of the inquest

report the crime nunber and the sections (Crinme No.193/79 under
Section 147/ 148/ 149/ 323/302 | PC) ‘have been nenti oned. The tinme

of comrencenent of the inquest is witten-as "7-a.m on 15.3.79" and
the time of conclusion of the inquest is witten as "8.30 a.m on
15.3.79". If the inquest had been concluded by 8.30 a.m on 15.3.79,
there was no occasion for witing the tine of |odging of the FIR as
"10 p.m on 15.3.79" as the person preparing the inquest report could
not have witten anything about an event which was yet to take place.
We have not the slightest doubt that the investigating officer holding
the i nquest nentioned the date of lodging of the FIR as "15.3.79"

i nstead of "14.3.79" inadvertently or by mstake.” That apart, it is

i mportant to note that during the course of cross-examnination PW7
Ram Shabad Si ngh, SI, who held the inquest on the body of the

deceased in the hospital, his attention was not drawn to the aforesaid
fact that the date and tine of |odging of the FIR was nentioned as "10
p.m on 15.3.79". |If the said discrepancy had been pointed out to him
he coul d have given an expl anation for the same. No ar gunent on

the basis of an alleged discrepancy, overwiting, omission or
contradiction in the inquest report can be entertai ned unless the
attention of the author thereof is drawn to the said fact and he is given
an opportunity to explain when he is examned as a witness in Court.
Therefore, in the present case it is inpermssible to draw any

i nference agai nst the prosecution on the ground that the date of

| odging the FIR was wongly nentioned in the FIR  Regarding the
non-menti on of exact nature of injuries, it nay be nentioned here that
the deceased Hi ra Singh had been taken to the hospital where he was
given nedical aid. The inquest report nentions that there were two

i njuries which had been bandaged after applying some red col our

medi cine with cotton.

11. Learned counsel has also submitted that as the names of the
accused or the weapons carried by them and the nanes of the eye

wi t nesses had not been nmentioned in the inquest report, it clearly
showed that by the time the inquest report had been prepared, viz.,
8.30 a.m on 15.3.79, the prosecuti on was not sure about its case and
the FIR had not cone into existence. In support of this contention
strong reliance has been placed on sonme observations made by a two-
Judge Bench of this Court in Meharaj Singh v. State of U P. 1994(5)
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SCC 188 in para 11 of the reports which read as under
e It deserves to be noticed that in the
i nquest report even the nanme of the accused has not been

nment i oned. It al so does not contain the nanmes of the eye-

wi tnesses or the gist of the statenent of the eye-wi tnesses. It

does not reveal as to how many shots had been fired or how

many weapons had been used. The inquest report is not signed

by any of the eye witnesses, although the investigating officer

has categorically asserted that Kam esh and Shiv Charan were

present at the place of occurrence when he visited and he

recorded their statenents. |If he had actually recorded their

statenents, there is no reason why the details which we have
found mssing fromthe inquest report should not have been
Lher e,

and al so the foll owi ng observations made in para 12

..................................... Even t hough the inquest report,
prepared ‘under Section 174 Cr.P.C. _is ainmed at serving a

statutory function, to |lend credence to the prosecution case, the
details of the FIR and the gist of statements recorded during

i nquest proceedings get reflected in the report. The absence of
those details is indicative of the fact that the prosecution story
was still in an enbryo state and had not been given any shape

and that the FIR cane to be recorded | ater on after due

del i berations and consultations and was then-ante-timed to give

it the colour of a pronptly |lodged FI.R In our opinion, on
account of the infirnmities as noticed above, the FIR has lost its
val ue and authenticity and it appears to us that the sanme has

been ante-timed and had not been recorded till the inquest
proceedi ngs were over at the spot by PW8."

12. The provision for hol ding of inquest is contained in Section 174
Cr.P.C. and the heading of the Sectionis Police to enquire and
report on suicide etc. Sub-sections (1) and (2) thereof read as under
174. Police to enquire and report on suicide, etc., (1) Wen
the officer in charge of a police station or sone other police
of ficer specially enmpowered by the State Governnent in that
behal f receives information that a person has comm tted

sui ci de, or has been killed by another or by an aninmal or by
machi nery or by an accident, or has died under circunstances

rai sing a reasonabl e suspicion that sonme other person has
conmitted an of fence, he shall imediately give intinmation
thereof to the nearest Executive Magistrate  enpowered to
hol d i nquests, and, unless otherw se directed by any rule
prescribed by the State Government, or by any general or

speci al order of the District or Sub-divisional Mugistrate, shal
proceed to the place where the body of such deceased person

is, and there, in the presence of two or nore respectable

i nhabi tants of the nei ghbourhood, shall nake an investigation
and draw up a report of the apparent cause of death, describing
such wounds, fractures, bruises, and other marks of injury as
may be found on the body, and stating in what manner, or by
what weapon or instrunment (if any), such nmarks appear to

have been inflicted.

(2) The report shall be signed by such police officer and other
persons, or by so many of themas concur therein, and shal
be forthwith forwarded to the District Magistrate or the Sub-
di vi si onal Magi strate.

The | anguage of the aforesaid statutory provision is plain and
sinmple and there is no anbiguity therein. An investigation under
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Section 174 is limted in scope and is confined to the ascertai nment of
the apparent cause of death. It is concerned with discovering whether
in a given case the death was accidental, suicidal or homcidal or
caused by aninmal and in what manner or by what weapon or

instrument the injuries on the body appear to have been inflicted. It is
for this limted purpose that persons acquainted with the facts of the
case are summoned and exami ned under Section 175. The details of

the overt acts are not necessary to be recorded in the inquest report.
The question regarding the details as to how t he deceased was

assaul ted or who assaulted himor under what circunstances he was

assaul ted or who are the witnesses of the assault is foreign to the

ambit and scope of proceedi ngs under Section 174. Neither in

practice nor in lawit is necessary for the person holding the inquest to
mention all these details.

13. I n Podda Narayana v. State of A P. AIR 1975 SC 1252 it was
hel d that the proceedi ngs under- Section 174 have a very limted scope.
The object of the proceedings is merely to ascertain whether a person
has di ed under suspicious circunmstances or an unnatural death and if
so what i's the apparent cause of the death. The question regarding
the details as to how the deceased was assaulted or who assaulted him
or under what circunmstances he was assaulted is foreign to the anbit
and scope of the proceedings under S. 174. Neither in practice nor in
law was it necessary for the police to nention those details in the

i nquest report. It is, therefore, not necessary to enter all the details of
the overt acts in the inquest report. Their omission is not sufficient to
put the prosecution out of Court. |n- Shakila Khader v. Nausher Ganma

Al R 1975 SC 1324 the contention raised that non-nention of a

person’s name in the inquest report would show that he was not a eye-
witness of the incident was repelled on the ground that an inquest
under Section 174 Cr.P.C._is concerned with establishing the cause of
death and only evidence necessary to establish it need be brought out.
The sane view was taken in Egbal Baig 'v. State of Andhra Pradesh

Al R 1987 SC 923 that the non-nention of nane of an eye-witness in

the inquest report could not be a ground to reject his testinony.
Simlarly, the absence of the name of the accused in the inquest report
cannot lead to an inference that he was not present at the tine of
conmi ssion of the offence as the inquest report is 'not the statenent of
a person wherein all the nanmes (accused and al sothe eye-w t nesses)
ought to have been nentioned. The view taken in Podda Narayana v.
State of A.P. (supra) was approved by a three-Judge Bench in Khujji
@Surendra Tiwari v. State of Madhya Pradesh AIR 1991 SC 1853

and it was held that the testinony of an eye-w tness could not be

di scarded on the ground that their nanes did not figure in the inquest
report prepared at the earliest point of time. The nature and purpose
of inquest held under Section 174 C.P.C. was also explained in Amrar
Singh v. Balw nder Singh 2003 (2) SCC 518. 1In the said case the

H gh Court had observed that the fact that the details about the
occurrence were not nentioned in the inquest report showed that the

i nvestigating officer was not sure of the facts when the inquest report
was prepared and the said feature of the case carried weight in favour
of the accused. After noticing the |anguage used in Section 174
Cr.P.C. and earlier decisions of this Court it was ruled that the High
Court was clearly in error in observing as aforesaid or drawing any

i nference agai nst the prosecution. Thus, it is well settled by a catena
of decisions of this Court that the purpose of holding an inquest is
very limted, viz., to ascertain as to whether a person has comitted
sui cide or has been killed by another or by an animal or by machi nery
or by an accident or has died under circunstances raising a reasonable
suspi cion that sone ot her person has commtted an of fence. There is
absolutely no requirenent in |law of nentioning the details of the FIR
nanes of the accused or the nanmes of the eye-w tnesses or the gist of
their statenment nor it is required to be signed by any eye-witness. In
Meharaj Singh v. State of U P. (supra) the |language used by the

| egislature in Section 174 Cr.P.C. was not taken note of nor the earlier
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decisions of this Court were referred to and sonme sweepi ng
observati ons have been nade which are not supported by the statutory

provi si on. We are, therefore, of the opinion that the observations
made in paras 11 and 12 of the reports do not represent the correct
statenment of |aw and they are hereby over-rul ed. The chal l enge laid

to the prosecution case by Shri Jain on the basis of the alleged
infirmty or omssion in the inquest report has, therefore, no substance
and cannot be accepted.

14. Learned counsel for the appellants have lastly submtted that
the appellants had no motive to conmit the nmurder of Hira Singh
deceased as it was PW1 Ganesh Singh who was an eye-witness to the
assault made by A-1 and A-5 upon Udai Narain five days earlier and
they wanted him (PW1) not to give evidence against themin the said
case. So the real aninpsity was with Ganesh Singh. The deceased

H ra Singh was no doubt the el der brother of Ganesh Singh but he was
living away fromthe village and was carrying on business in Cal cutta.
He had come to hisvillage on the occasion of Holi festival and it was
then that A-1 and sone other co-accused had asked himto forbid his
brother (PW1) not to give evidence to which he had given a reply that
being a witness to the incident he would give evidence in Court.

Thus, the only act attributed to the deceased was his refusal to

per suade his younger brother not to give evidence against A-1 and A-

5 regarding the incident of assault nade upon Udai Narain. There

was no guarantee that Ganesh Singh woul d not have given evidence

agai nst them even after Hira Singh had dissuaded hi mfrom doi ng so
nore so when he was living away fromthe village. Learned counse

has further submitted that so far as A-2, A-3 and A-5 are concerned,
they did not cause any injury to the deceased and the second injury on
the body of the deceased was a small incised wound whi ch was only

skin deep and it was a superficial injury. It has thus been urged that
the conviction of the remaining accused for the offence under Section
302 with the aid of Section 149 IPC, other than the one who caused

the stab wound on the chest which proved fatal, is illegal and deserves
to be set aside.
15. In this connection it is necessary to refer to the injuries caused

to the deceased and the injured. PW10 Dr.Prem Prakash, Medica
Oficer, District Hospital, Ballia perforned post-nortem examn nation
on the body of the deceased Hira Singh and found the follow ng ante-
nmorteminjuries on his person

1. Stitched wound 3 cmlong on the |left side of chest 1 'cm
below the clavicle and 5 cmleft to the mid line. On the

renoval of stitches, it is found that there is a stab wound

3 cmx 2 cmx chest cavity deep on the left side of chest 1

cm below the clavicle and 5 cmleft to the md Iine.

Mar gi ns of wound are well defined. Wund is directed

downwar ds and towards the right side.

2. I nci sed wound 0.5 cmx 0.2 cmx skin deep on the left
side of chest in nmd axillary line 16 cmbehind the axilla
and 24 cmleft to the md line.

The internal exam nation showed that both the pleurae had
punct ur ed. The right lung had a punctured wound 1.5 cmx 1 cm x
| arge tissue deep and the left lung had a punctured wound 2 cmx 1 cm
X through and through in upper |obe. The doctor has opined that
injury no.1l had been caused by a sharp pointed weapon whose both
the edges were sharp and the bl ade of the weapon woul d have been
about 3 cmw de. The weapon had punctured up to the depth of about
7-8 cnms. and the injury was not possible by a weapon whose bl ade
was more than 3 cmin width. The doctor has further opined that
injury no.1 was sufficient in the ordinary course of nature to cause
deat h. No i nternal danmage had been caused by the second injury as it
was skin deep only. PW1 Ganesh Singh was nedically exam ned in
the Distt. hospital at 9.50 P.M on 14.3.1979 and he was found to have
sustained a | acerated wound on the right parietal region, a contusion
with swelling on the right parietal region besides two contusions \026 one
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each on the right shoulder and the left knee joint. Two other persons,
who received injuries, nanely PW6 Ram Pyari and PW3 Mbhan

Yadav were nedically examined in the sane hospital on the next day

at 11.30 A M Ram Pyari was found to have sustai ned an abrasi on on
the head and swelling in the |l eft hand, while Mhan Yadav had
sustained two | acerated wounds on the fingers of |left hand. The
injuries of all the three injured were sinple in nature.

16. The medi cal evidence shows that the deceased had died on
account of stab wound which had been inflicted on the chest (injury

no. 1) . Two accused, namely, Radha Mohan Singh (A-1) who was

armed with spear and Devender Singh @ Mituk Singh (A-4) who was

arned with pharsa are alleged to have assaulted the deceased. Pharsa
is a sharp weapon having a long blade while spear is a sharp pointed
weapon. It is, therefore, obvious that injury no.1, which is a stab
wound, was caused by Radha Mohan Singh (A-1). The pharsa does

not appear to have been w el ded with any amount of force or with an
intention to cause injury as the incised wound is a very small and
superficial one being only 0.5 cmx 0.2 cmx skin deep in dinension

The possibility that the deceased received this injury when he fel

down on the pathway cannot be entirely ruled out. The renaining
accused are not alleged to have assaulted the deceased but are all eged
to have assaulted Ganesh Singh, Ram Piari and Mbhan and the

injuries on their person were found to be sinple in nature. Havi ng
regard to these facts the nature of offence committed by the accused
has to be detern ned.

17. So far as A-1 is concerned, his caseis fully covered by clause
Thirdly of Section 300 IPC as it can be reasonably inferred that he

i ntended to cause bodily injury to the deceased by aimng the bl ow on
the left side of the chest and the injury was found to be sufficient in
the ordinary course of nature to cause death. Therefore, he is clearly
liable to be convicted under Section 302 | PC.Learned Sessi ons Judge
had franmed charge under Section 302 read with Section 149 |PC

agai nst all the accused including A-1. In view of Section 464 Cr.P.C.
it is possible for the appel llate or revisional court to convict an accused
for an offence for which no charge was franed unl ess the Court is of
the opinion that the failure of justice would in fact occasion. In order
to judge whether a failure of justice has been occasioned it -wll be
rel evant to exam ne whether the accused was aware of the basic

i ngredi ents of the offence for which he is being convicted and whet her
the main facts sought to be established agai nst himwere explained to
himclearly and whether he got a fair chance to defend hinself. In

Dal bir Singh v. State of U P. 2004 (5) SCC 334, this question has

been exam ned by a three Judge Bench to which one of us (G P.

Mat hur,J.) was a party and aforesaid principle has been laid down.

In the present case the wi tnesses exani ned on behal f of the
prosecution, whose testinony has been relied upon, clearly deposed

that A-1 was arnmed with a spear and he assaulted the deceased with

the said weapon. In his exam nation under Section 313 Cr.P.C. a
specific question in this regard was put to A-1. Therefore, A-1 was
nmade aware of the basic ingredients of the offenceand the nmain facts
sought to be established agai nst himwere explained to him Thus, he
can be convicted under Section 302 |IPC for having committed the

mur der of Hira Singh.

18. The question ari ses whether the conviction of the renmining
accused under Section 302 read with Section 149 IPCis legally
sustai nable. The scope of Section 149 |.P.C. was explained in M zaji
v. State of U . P. AIR 1959 SC 572, which decision has been foll owed
in many | ater cases, in the follow ng manner

"The first part of section 149 |IPC neans that the offence

conmitted in prosecution of the common object nust be one
which is conmitted with a view to acconplish the common

obj ect. It is not necessary that there should be a preconcert in
the sense of a meeting of the menmbers of the unlawful assenbly
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as to the comon object; it is enough if it is adopted by all the
nmenbers and is shared by all of them In order that the case
may fall under the first part, the offence committed must be
connected inmediately with the commopn object of the unlawfu
assenbly of which the accused were nenbers. Even if the

of fence committed is not in direct prosecution of the conmon
object of the assenbly, it may yet fall under Section 149 if it
can be held that the of fence was such as the nmenbers knew was
likely to be comtted. The expression 'know does not mean

a nmere possibility, such as might or mnmight not happen. Though
it can be said that when an offence is committed in prosecution
of the commn object, it would generally be an of fence which
the nmenbers of the unlawful assenbly knew was likely to be
conmitted in prosecution of the commopn object that does not
nmake t he converse proposition true; there may be cases which
woul d cone within the second part but not within the first.

The distinction between the two parts of Section 149 I|ndian
Penal Code cannot be ignored or obliterated. In every case it
woul d be an issue to be deternined whether the offence
conmitted falls within the first part of Section 149 as expl ai ned
above or it was an offence such as the nenbers of the assenbly
knew to be likely to be conmitted in prosecution of the

conmon obj ect and falls within the second part."

19. In Al auddin Man v. State of Bihar AIR 1989 SC 1456 the
i mport of Section 149 | PC was expl ai ned as under

....... This section creates a specific offence and nmakes every
menber of the unlawful assenbly liable for the offence or

of fences conmitted in the course of the occurrence provided

the same was/were commtted in prosecution of the conmon

obj ect or was/were such-as the nmenbers of that assenbly knew

to be likely to be commtted. Since this section inposes a
constructive penal liability, it nust be safely construed as it
seeks to punish nmenbers of an unlawful assenbly for the

of fence or offences conmitted by their associate or associ ates
in carrying out the common object of the assenbly. VWhat is
important in each case is to findout if the offence was
conmitted to acconplish the comobn object of the assenbly or

was one which the nenbers knew to be likely to be comrtted.
There nust be a nexus between the common obj ect and the

of fence committed and if it is found that the same was

conmitted to acconplish the common object every nmenber of

the assenbly will beconme liable for the sane. Therefore, any

of fence committed by a nenber of an unlawful assenbly in
prosecution of anyone or nore of the five objects nentioned in
Section 141 will render his conpanions constituting-the

unl awful assenbly liable for that offence with the aid of
Section 149, it is not the intention of the legislature in enacting
Section 149 to render every nenber of an unl awful. assenbly
liable to punishment for every offence committed by one or

nore of its nenbers. In order to invoke Section 149 it must be
shown that the incriminating act was done to acconplish the
conmon obj ect of the unlawful assenbly. Even if an act

incidental to the comon object is comritted to acconplish the
conmon obj ect of the unlawful assenbly, it nust be within the
know edge of other nenbers as one likely to be conmtted in
prosecution of the comon object. If the nmenbers of the
assenbly knew or were aware of the |ikelihood of a particular
of fence being commtted in prosecution of the comon object,
they would be liable for the sanme under Section 149."

20. As mentioned earlier there was no such notive which could
have i npell ed the accused persons to conmit the rmurder of Hira
Singh as he had nerely declined to ask or persuade his younger
brother PW1 Ganesh Singh from giving evidence against A-1 and
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A-5 in the case relating to assault made upon Udai Narain. The
statenment of Ganesh Singh had al ready been recorded under Section

161 Cr.P.C The deceased was not hinmself a witness in the said case.
A-2, A-3 and A-5 did not cause any injury to the deceased. The

i nci sed wound on the body of deceased is of very small dinension and
is only skin deep, which shows that A-4 did not weld the farsa with
any intention or object to cause injury to deceased. In view of these
features of the case, it cannot be held that the common object of the
unl awful assenbly was to commit the nurder of the deceased or that

the menbers of the unlawful assenbly knew that nurder is likely to

be conmitted in prosecution of the common object of the assenbly.
However, as nmenbers of the unlawful assenbly carried deadly

weapons, the know edge that grievous injury may be caused can
certainly be attributed to them We are, therefore, of the opinion that
conviction of A-3, A-4 and A-5 under Section 302 read with Section

149 | PC deserves to be set aside and instead they are liable to be
convi cted under Section 326 read with Section 149 | PC for which a
sentence of 7 years R will meet the ends of justice.

21. In the result, the appeal filed by Radha Mohan Singh @La
Saheb is dismissed with the nmodification that his conviction is altered
from Section 302 read with Section 149 IPC to that under Section 302

| PC. He is sentenced to inprisonment for |life under the said Section
The appeals filed by Kapil Deo Singh, Devendra Singh alias Mituk

Si ngh and Kaushal Kishore Singh are partly allowed. Their

convi ction under Section 302 read with Section 149 | PC and the
sentence of inprisonment for life inposed thereunder are set aside.
They are instead convicted under Section 326 read with Section 149

| PC and for the said offence they are sentenced to undergo 7 years Rl
The conviction of all the appellants for the remaining offences as
recorded by the | earned Sessions Judge and the sentences i nposed
thereunder are affirmed. Al the sentences inposed upon the
appel l ants shall run concurrently. The appellants shall surrender

forthwith to undergo the sentences i nposed upon them The Chi ef
Judicial Mugistrate, Ballia (U P.) is directed to take inmedi ate steps
to take the appellants into custody- After the appell ants have been

taken into custody, their sureties and bail bonds shall stand
di schar ged.




