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CASE NO. :
Appeal (civil) 429 of 2007

PETI TI ONER
Nati onal Institute of Technol ogy & Os.

RESPONDENT:
Niraj Kumar Singh

DATE OF JUDGVENT: 02/02/2007

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT

[Arising out of SLP(C) No. 10221 of 2006]
S.B. SINHA,  J:
Leave granted.

Thi s appeal is directed against a judgnent and order dated 8. 05.2006
and 16. 05. 2006 passed by a |l earned Single Judge of the Jharkhand Hi gh
Court in a proceeding initiated suo notu under Section 12 of the Contenpt
of Courts Act, 1971.

One Shri B.P. Sinha was a Senior Storekeeper working with the
Appel l ant \026 Institute. He died |eaving behind his wi dow one Snt. Vidhya
Devi on 17.06.1986. Allegedly, she nade an application for an appoi nt nent
of the respondent herein on conpassionate ground. It was clained that he
was the grandson of the said late Shri B.P. Sinha. He was appointed on
dai ly wages on 14.02.1987 and his services were extended fromtine to
time.

After a gap of about 15 years, i.e., on 16.04.2001, the respondent
nmade an application for his appoi ntnment on conpassi onate ground on a
regul ar basis. Affidavits were allegedly filed by the said Vidhya Devi in
support thereof; pursuant whereto and in furtherance whereof, the
respondent was given an appointment in the post of a Chowkidar, i.e., in
Class |V grade on tenporary basis. On 14.12.2001, the sai d Vidhya Devi
sought for appointnment of her son Ashutosh Kumar while claimng so she
al so requested for cancellation of the respondent’s appointnent. — As her
request was not acceded to, she filed a wit petition in the H'gh Court of
Jhar khand whi ch by reason of a judgnent and order dated 10.01.2002 was
di sm ssed hol di ng:

"4. Fromthe entire facts stated in the counter affidavit
whi ch i s supported by documents, it is prima facie, clear
that the petitioner has nmade fal se statenents in paras 8
and 9 of the wit application. This is very serious matter.
If the contention of the respondents nade in the counter
affidavit is conclusively proved, then the petitioner shal
be liable to be prosecuted and puni shed in accordance

with | aw.

5. So far the claimof the petitioner for appointnent of
her son, Asutosh Kumar on conpassionate ground is
concerned, the sane is msconceived. Admittedly,
petitioner’s son was born in 1985 and the husband of the
petitioner died in 1986. In other words, in 1986 when the
petitioner’s husband died, her son was a m nor aged one
year three nonths. After attaining majority i.e. after 18
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years, no appoi ntnent can be given to the petitioner’s son
on conpassi onate ground. So far that relief is concerned,
the wit application is disnissed.

6. Before parting with the order | must observe that
the respondent \026 RIT would be at liberty to proceed
agai nst such persons who have nmade fal se representation
and filed affidavit."

A Letters Patent Appeal was preferred thereagai nst was al so
di smi ssed by a Division Bench of the said H gh Court by an order dated
11. 07. 2002.

In a separate wit petition, one Mthilesh Kumar sought for
appoi nt nent on conpassionate ground inter alia on the prenise that his
father, who was in service of the Institute and died in harness on 5.01.1988;
wherein a |earned Single Judge of the said High Court while dismssing the
sane on the ground that a long tine has el apsed fromthe date of death of his
fat her observed

“I'f one or _other person have been given appoi nt nent

after long delay say after about 12 years of the death in
recent past, within | ast one year or sone person has been
illegally appointed giving wong information, petitioner
may bring the same/to the notice of the Principal, RI.T.
Janshedpur, who will take care. 1In such case, if any
illegality is found in the nmatter of appoi ntnent, the
authority after notice to the concerned party, may pass an
appropriate order."

The Principal of the Appellant \026 Institute received a letter fromthe
said Mthilesh Kunar wherein it was all eged that several persons had been
granted appoi ntnent after a long delay of about 10 years. The nanme of the
respondent herein also figured therein. 1t was requested:

"I, therefore, request you to kindly look into the natter
carefully and take necessary steps and pass appropriate
order in the matter as directed by the Honourabl e Hi gh
Court."

A contenpt petition was initiated by the said Mthilesh Kunmar
alleging that the directions issued by the said | earned Judge were not
conplied with. In the proceeding initiated under the Contenpt of Courts
Act, notices were issued against the appellant. Cause was shown by it. By
an order dated 7.03.2003, the Hi gh Court directed:

"I'n the circunmstances, | allow the opposite parties,
further six weeks time. The conpetent authority may

i ssue show cause notice to the illegal appointees and ask
themto subnit reply why their service being terninated
because of illegal appointnent on conpassionate

grounds. Three weeks time may be given to such

enpl oyees.

On receipt of such reply, they will go through it and find
out whet her any one of other has been appointed

illegally, against the scheme, after such delay or not.
One week’s tinme is allowed for such scrutiny.

Thereafter, the O Ps will obtain necessary order fromthe
Board of CGovernors within one week and issue

appropriate order, in accordance with | aw.

In case, the court’s order is not conplied within the said
peri od of six weeks, petitioner may bring the same to the
notice of the court for initiation of proceedi ng against the
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Director, NIT, Janmshedpur and the nenbers of the Board
of Governors."

A notice to show cause thereafter was issued by the appellant, in
terns whereof the respondent was asked to show cause as to why his
appoi nt nent shall not be cancelled. Pursuant thereto cause was shown. The
appoi nt nent of the respondent thereafter was cancell ed by an order dated
1. 03. 2005 stating:

"W have gone through the contents of your replies and
after considering the sane as there was no justified
reasons submtted by you, your said reply is found to be
unsatisfactory. This is not a disciplinary/ departnenta
proceedi ng and your request for hearing under

conmi ssion of enquiries act is not adm ssible.

In view of the above and in pursuance of the directive of
Hon’ bl e Hiigh Court dated 11.03.03 in contenpt case
(CGivil) No. 866 of 2002, we hereby term nate your
services from N T Janshedpur with innmedi ate effect,

that is fromthe date of issue of this letter.'

The order canme to be questioned before the High Court. A contenpt
proceeding was initiated suo nmotu by a | earned Single Judge of the Hi gh
Court observing:

"10. Inspite of the aforesaid facts, respondents on the
basi s of order passed.in contenpt case termnated the
services of the petitioner by order dated 01.03. 2005
without initiating any disciplinary / departnenta
proceedi ng al t hough petitioner continued in service for

the last 15-16 years. |In fact, by termi nating the services
of the petitioner, the respondents have flouted the

j udgrment passed by the | earned Single Judge and

affirmed by the Division Bench of this Court.

11. Considering the entire facts narrated herein above, |
am of the view that the contention of the respondents in
the Counter affidavit filed in this case cannot be
appreciated. Prima facie it appears that while passing the
order of term nation, respondents have in fact ignored the
j udgrment and order passed by the | earned Single Judge

and affirned by the Division Bench of this Court.

12. However, before passing appropriate order, | direct
respondent no. 2 and 3, nanely, Director, Nationa
Institute of Technol ogy, Janshedpur and Regi strar,

Nati onal Institute of Technol ogy, Janshedpur to appear
in person before this Court on 16.05.2006."

It was directed that the contemmors shall appear in person and file
show cause, if they so desire. A show cause was filed by them The
Regi strar of the Appellant \026 Institute appeared in person. An application
was filed by the Director of the Appellant V026 Institute interalia stating that
the order of term nation was passed by the then director of the institute, Dr.
D. Bhattacharya. |In view of the said assertions, the Hi gh Court observed:

"M. P.K Prasad, |earned counsel appearing for the
respondents, on instruction, submtted that Dr. D.
Bhattacharya is presently working in I.1.T. Kharagpur.
Hence the petitioner is directed to add Dr. Bhattacharya
as party respondent.

Consi dering the avernents made in the |.A petition this
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case is adjourned to 29.06.2006 to enabl e the present
Director to file show cause and to reconsider the order of
term nation of the services of the petitioner and take a
decision in the matter. The petitioner shall take steps for
service of notice on the present Director both by

regi stered post and courier for which steps nust be taken
within a week."

The question which arises for consideration is as to whether in a
situation of this nature, the High Court was justified in initiating proceedi ngs
under the Contenpt of Courts Act and that too suo notu.

Admittedly, the appellant is a State within the neaning of Article 12
of the Constitution of India. It, therefore, in the matter of appointnent, is
under a constitutional obligation to give effect to the constitutional schene
of equality as enshrined under Articles 14 and 16 of the Constitution of
I ndi a.

Appoi nt rent on conpassi onate ground would be illegal in absence of
any scheme providing therefor. Such schene nmust be conmensurate with
the constitutional scheme of equality.

This Court i'n Punjab Water Supply & Sewerage Board v. Ranjodh
Singh & Ors. [2006/(13) SCALE 426], has observed:

"\ 005The statutory bodies are bound to apply the rules of
recruitment l[aid down under statutory rules. They being
"States’ within the neaning of Article 12 of the
Constitution of India, are bound to inplenent the
constitutional scheme of equality. Neither the statutory
bodi es can refuse to fulfil such constitutional duty, nor
the State can issue any direction contrary to or

i nconsistent with the constitutional principles adunbrated
under Articles 14 and 16 of the Constitution of |ndia\005"

Al'l public appointnments nust be in consonance with Article 16 of the
Constitution of India. Exceptions carved out therefore are the cases where
appoi ntnents are to be given to the wi dow or the dependent children of the
enpl oyee who died in harness. Such an exception i's carved out with a view
to see that the famly of the deceased enployee who has died in harness does
not becone a destitute. No appointnent, therefore, on conpassionate
ground can be granted to a person other than those for whose benefit the
exception has been carved out. Oher famly nmenbers of the deceased
enpl oyee woul d not derive any benefit thereunder

This Court in Auditor General of India and Ohers v. G Ananta
Raj eswara Rao [(1994) 1 SCC 192] hel d:

"5. A reading of these various clauses in the

Menor andum di scl oses that the appoi ntment on

conpassi onate grounds would not only be to a son,
daughter or w dow but also to a near relative which was
vague or undefined. A person who dies in harness and
whose nenbers of the famly need immediate relief of
provi di ng appointrment to relieve economc distress from
the 1 oss of the bread-w nner of the famly need
conpassionate treatment. But all possible eventualities
have been enunerated to becone a rule to avoid regul ar
recruitnment. |t would appear that these enunerated
eventualities would be breeding ground for msuse of
appoi nt nents on conpassi onate grounds. Articles 16(3)
to 16(5) provided exceptions. Further exception nust be
on constitutionally valid and perm ssibl e grounds.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of

7

Therefore, the High Court is right in holding that the
appoi nt nent on grounds of descent clearly violates
Article 16(2) of the Constitution. But, however, it is
made clear that if the appointments are confined to the
son/ daughter or w dow of the deceased governnent

enpl oyee who di ed in harness and who needs i nmedi ate
appoi nt nent on grounds of i mmedi ate need of assistance
in the event of there being no other earning nmenber in
the famly to supplenment the | oss of inconme fromthe
bread-wi nner to relieve the econonic distress of the
menbers of the famly, it is unexceptionable. But in
other cases it cannot be a rule to take advantage of the
Menorandum t o appoi nt the persons to these posts on the
ground of conpassion."

I n Yogender Pal Singh  v. Union of India [AIR 1987 SC 1015], this
Court held :

"While it may be perm ssible to appoint a person
who is the son of a police officer who dies in service or
who is incapacitated while rendering service in the Police
Depart ment, a provision which confers a preferentia
right to appointnent on the children or wards or other
rel atives of the police officers either in service or retired
nmerely because they happen to be the children or wards
or other relatives /of such police officers would be
contrary to Article 16 of the Constitution."

In Governnent of Andhra Pradesh, General Administration
Hyderabad and Ot hers v. D. Gopaiah and Ot hers [2006 (6) ALT 553 (FB)],
a Full Bench of the Andhra Pradesh Hi gh Court noticing the aforenmentioned
j udgrent, opi ned

"By reason of Articles 14 and 16 of the
Constitution of India, great hopes and aspirations were
generated in the mnds of the people of India that
enpl oyment shall not be given on descent. Public
enpl oyment is considered to be public wealth. The
econony of the State has taken a tilt fromagriculture to
public enploynent and the growh rate of enpl oynent
has increased to 34% On a plain reading, Article 16 of
the Constitution of India carries no exception."

It was further stated

"The matter relating to grant of conpassionate
appointnent only in limted situation took its root in
public enploynent. The State and the Centra
Covernments i ssued several circulars, took various policy
deci sions and al so changed their policy decisions from
time to time resulting in spurt in litigation. A close study
of the circulars issued by the State as also the pattern of
litigations generating therefromleads us to take judicia
noti ce about -gross abuse of the schemes and i nherent
| ack of safeguards.

Bef ore further adverting to the aforementioned
guestion, we may notice that the petitioners thensel ves
stated that in the State of Andhra Pradesh, no
appoi nt nent had been nmade as a ban had been in vogue
since 1987. The appoi ntnments are being made only on
contract basis by way of schenmes, which stricto sensu
violate the recruitnment rules and Articles 14 and 16 of the
Constitution of India. Alot of enploynent is generated
through the populist schene of regularisation of services.
There are schenes for enpl oynent for displaced persons,
schenes for taking over the services of the taken over
projects, |andless persons and so on and so forth. A
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person can obtain appointrment in terns of
af orementi oned schenmes or on contract basis, on politica
pressures, on demand of trade unions, as also on the
pressures of the Nongovernnental organisations. The
l ong and short of the matter is that unless there is
somebody to push his case, an enpl oynent cannot
ordinarily be obtained by a citizen in terns of Articles 14
and 16 of the Constitution of India. The najority of the
popul ati on faces the paradox of articul ated progranmes
for obtaining enploynment.

The schemes for grant of conpassionate
appoi nt nent on nedi cal invalidation, as noticed
her ei nbef ore, had been made wi der and wi der. The State
has for one reason or the other conprom sed with the
basi ¢ principles underlying grant of public enploynent
and has deviated fromthe constitutional norms;
sonetines it wi dened the scope and anbit of grant of
appoi ntnent on conpassi onate ground to such an extent
that it had to backtrack its steps. The State’'s policy
decision inthis regard had never been on firmroot. They
took different steps at different tinmes depending on the
whi s and caprice of the concerned officer or acted on
pressure of the Enpl oyees’ Unions.

The law interpreting Articles 14 and 16 of the
Constitution of India in this regard has also undergone
ups and downs."

he Appel | ant '\ 026 Institute has nade a schene. The said scheme nust be
read in conformty of the aforenentioned decision of this Court.

The appoi nt nent ~on conpassi onate ground, thus, could have been
offered only to a person who was the wi dow of the deceased or a dependent
child. Admittedly, the son of the deceased Ashutosh Kumar was only one
year old at the time of his father’s death. He could not, thus, have been
gi ven any appoi ntment on conpassionate ground. It nmay be true that Snt
Vi dhya Devi filed an application for grant of appointnent on conpassionate
ground in favour of the respondent. But, it now stands admtted that he was
not the natural grandson of late Shri B.P. Sinha but was a grandson of his
cousin brother. Therefore, he was not entitled for appointnent in terms of

the schene of the Institute. The Institute, therefore, conmitted an illegality
in granting himsuch an appoi ntnent. Moreover the purported the
appoi nt ment on conpassi onate ground had been given in 2001, i.e., after

nore than 15 years fromthe date of death of the said Shri B.P. Sinha.

I f the appoi ntment of the respondent was wholly illegal and without
jurisdiction and such an appoi ntment had been obtai ned by practising fraud
upon the appellant, the same was a nullity. W are, however, not oblivious
of the fact that the sane attained finality in wview of the fact that the wit
petition of the said Vidhya Devi was dism ssed. Despite the sane, the
principles of res judicata shall not apply in a case of this nature. It is well-
known that where an order is passed by an authority which |acks inherent
jurisdiction, the principles of res judicata would not apply, the sane being
nullity. [See Chief Justice of AP. v. L.V.A Dixitulu, 1979 (2) SCC 34 and
Union of India v. Pranod Gupta (D) By LRs. and O's. (2005) 12 SCC 1]

Mor eover, any appointnment in violation of the constitutional schene
woul d al so be rendered a nullity. [See Secretary, State of Karnataka & Os.
v. Umadevi & Ors. (2006) 4 SCC 1, Indian Drugs & Pharmaceuticals Ltd. v.

Wor kman, | ndian Drugs & Pharmaceuticals Ltd. 2006 (12) SCALE 1,
Muni ci pal Corporation, Jabal pur v. Om Prakash Dubey [2006 (13) SCALE
266] . National Fertilizers Ltd. and Ors. v. Somvir Singh (2006) 6 SCALE
101 and Ranj odh Singh (supra)]

The question, therefore, should have been considered by the |earned
Si ngl e Judge having regard to the aforementi oned | egal position.
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We nmay, furthernore, notice that in the wit petition filed by
Mthilesh Kumar, this Court nmade certain observations. A contenpt petition
was al so filed by himwherein certain directions were issued.

If pursuant to or in furtherance of such a direction of the H gh Court,
albeit in a different proceeding, the Appellant \026 Institute had initiated a
proceedi ng agai nst the respondent and after giving himan opportunity of
showi ng cause terminated his services, it nust be held to have acted bona
fide. No proceedi ngs under the Contenpt of Courts Act shoul d have,
therefore, been initiated against the appellants.

Furthernore, the wit petition of the respondent was yet to be heard
on nerit. Before the wit petition was itself disposed of, in our opinion, the
| ear ned Judge should not have initiated a contenpt proceedi ng and
particularly when the same had been done (assuming that the sane was
wong) to give effect to another order passed by the H gh Court.

W, therefore, are of the opinion that the inpugned judgnent cannot
be sustai ned which i's set aside accordingly. The appeal is allowed. No
cost s.




