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ACT:

Constitution of India 1950 Act. 22 ds. (4) & (5)-
Preventive detention-Permissibility of - Saf eqguards ' to be
followed by the detaining authority-Ri ghts of detenu-Wat
are- G ounds for detention-Wat are

Conservation of foreign Exchange and Prevention of
smuggling Activities Act 1974 SS'3 and 5A-Detenti on- Grounds
of detention-Conmunication in a  language understood by the
detenu at the earliest-Afford the detenu an opportunity to
make a representation-Confession statenents —under s 108 of
the Customs Act 1962-Retraction by detenu-Non-consi deration
by detaining authority but considered by ~Advisory Board-
Whet her vitiates detention

Words & Phrases- Meani ng of

" Grounds" -Content of in detention . order-Not~ nere
factual inferences plus factual material-Constitution of
India 1950 Article 2 (5).

HEADNOTE

The petitioner in his three wit petitions under Art.
32 challenged the detention orders nade agai nst his father
sister and brother under the Conservation of Foreign
exchange and Prevention of Snuggling Activities Act 1974.

On the basis of intelligence reports, the custons
officials searched the room of the Hotel where father and
daughter-Venilal D. Mehta and Pragna Mehta were staying. The
search led to the recovery of 60 gold biscuits of foreign
origin from the suit case belonging to the daughter. Since
both of themhad no valid docunent to prove the nature O
i mport of the gold biscuits to..

698
India and for their | egal possessi on, there was
contravention of the Customs Act, 1962 and the Gold Contro
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Act, 1960, and, therefore, Iliable for confiscation. Both
were arrested and statenents recorded.

In the meanwhile Bharat Mehta, another son of the
father, -detenu who had come from Calcutta to arrange for
bail was arrested on 4th May 1984 by the Central Excise and
Customs Officials after his roomin the Hotel, was searched
and Indian currency notes anmpunting to Rs. 24,865 were
sei zed, which he allegedly had brought for neeting the | ega
expenses for securing release of his father and sister on
bail. All the three were remanded to jail custody. They
retracted their statements nade before the Central Excise
and Custons O ficers alleging that they were made at the
dictates of the custons officers.

Pragna Mehta was served wth a detention order under
the Conservation of foreign Exchange and Prevention of
Snmuggling Activities ~Act 1974 under s. 3(1) (iii) on 20th
June 1984 and was served with. the grounds of detention in
Engl i sh™ language. Hindi translation of the grounds of
detention was  served on 30th June, 1984. Venilal Mehta and
hi s son Bharat Mehta were served with detention orders under
s. 3(1) (iii)and (iv) of the Act on 20th June, 1984 and on
1) 25th June, 1984 the grounds of detention were also served
on them The grounds of detention were in English |anguage
whil e sone of the acconpanyi ng docunents were in Ml ayal am
The detenus made representations for the revocation of their
detention. They appeared before the Advisory Board on 6th
August, 1984. The advisory Board reported that there was
sufficient cause ' for detention of the det enus and
accordingly the Govt. confirmed  their detention Orders on
13t h August, 1984.

Al the three detention orders have been challenged
contending: (1) that the grounds were  not comrunicated to
the detenus in a |[|anguage understood by them (2) that the
retraction of the confessions or statenents nmade under s.
108 of the Customs Act, 1962 had not been taken into
consideration, (3) that there was delay in serving the
grounds upon the detenus, (4) that the detenus were not
allowed to be represented properly before the  Advisory
Board, (5) that the fact of retraction of the confessions
havi ng not been taken into consideration the proceedings
were vitiated, and (6) that the detaining authority did not
i ndependently consider the representations —of the detenus
but mechanically followed the advice of the Advisory Board.

Di sm ssing the Petitions,

N

HELD: 1. The procedural safeguards have been conplied
with as far as practicable. There are no nerits in the
fanci ed grievances of the detenus .[732]

2. Article 22 of the Constitution ensures protection
agai nst arrest and detention except in certain prescribed
circunstances and conditions. Art. 22(4)

699

stipulates that no law providing for preventive detention
shal | authorise the detention of a person for a longer
period than three nonths wunless (a) Advisory Board has
reported before the expiration of the said period of three
nonths that there is inits opinion sufficient cause for
such detention and (b) such person is detained in accordance
with the provision of any |law nmade by the Parlianent under
sub-cls. (a) and (b) of cl. (7). [618D(Q

Clause (5) of Art. 22 provides that the grounds of
detention nmust be communicated to the detenu as soon as may
be and that he should be afforded the earliest opportunity
of making a representation against the order. There. fore,
it must follow as an inmperative that the grounds rnust be
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conmuni cated in a | anguage understood by the person so that
he can make an effective representation. [719; 72013-C]

Hari ki san v. The State of Mharashtra & Qthers, [1962]
2 Supp. SCR 918. C

In the instant case, the facts revealed that the detenu
Vanilal Mehta was constantly acconpanied and was in the
conpany of his daughter as well as his son-both of whom knew
English very well. The father signed his mercy petition in
Gujrati which was witten in English, accepting the guilt of
his involvenment in smuggling. There is no rule of |aw that
conmon sense should be put in cold storage while considering
constitutional provisions for safeguards against m suse of
powers by authorities though these constitutional previsions
should be strictly construed. He was in any event given by
30th June 1984 the Hi ndi translation of the grounds of which
he cl ai med i gnorance. The gi st of annexures which were given
i n Mal ayal am | anguage had been stated in the grounds. That
he does not know anything except Gujrati nerely ipse dixit
of father -detenu and is not the last word and the Court is
not denuded to its powers to examne the truth The Court is
not the place where one can sell all tales. The detaining
authority cane to the conclusion that he knew both Hind
and English. It has been stated so in the counter-affidavit.
The circunstances indicate that father -detenu was nerely
feigning ignorance of English

[720C-H, 720 A-B]

In the instant case, the grounds were given on 20th
June, 1984 follow ng the search and seizure of gold biscuits
fromroom of detenu Venilal Mehta in the Hotel in his
presence and in the background O the nmercy petition, he was
in constant touch with his daughter and sons and there is no
evi dence that these people did not know H ndi or English.
I ndeed they knew English as well as Hndi. It is difficult
to accept the position that in the peculiar facts of this
case, the grounds were not conmunicated in this sense the
grounds of detention were not conveyed to the det enu
Venilal. Whether grounds were comruni cated or not detenu
upon the fact and circunstances of each case. [712 D F]

Hadi bandhu Das v. District Magistrate, Cuttack & Anr.
[1969] 1 SCR 227, Nainnmal Partap Mal Shah v. -Uni on of India
and Ors [1980] 4 SCC 427 and | brahi m Ahmad Batti v. State of
Gujrat & ors. [1983] 1 SCR 540 distingui shed.

700

4 Article 22(5) of the Constitution has two elenents
(i) comunication of the grounds on which the order of
detention has been made and (ii) opportunity of" naking
representati on against the order of detention. Commrunication
of the grounds pre-supposes the formulation of the grounds
and fornulation of the ground requires and ensures the
application of the mind of the detaining authority to the
facts and materials before it that is to say to pertinent
and proximate nmatters in regard to each individual case and
excludes the el ement of arbitrariness and automati sm [ 725E-
g

5. The "ground." under Art 22(S) of the Constitution do
not nean mere factual inferences but mean factual inferences
plus factual material which led to such factual inferences
The concept of’'grounds’., therefore’ has to receive an
interpretation which wll keep it meaningfully in tune with
the contemporary notions of the realities of the society and
the purpose of the Act in question in the Iight of concepts
of liberty and fundanental freedom guaranteed by Art. 19(1)
21 and 22 of the Constitution[725-H, 726 A-B]

Smt. Shalini Soni Etc. v. Union of India & Os. [1981]
1 SCR 962 relied upon.
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6. A denocratic Constitution is not to be interpreted
nerely from a |exicographer’s angle but with a realisation
that it is an enbodinent of the living thoughts and
aspiration of a free people. The concept of "grounds" used
in the context of detention in Art. 22(5) of the
Constitution and in sub s. (3) of s.3 of COFEPCSA therefore
has to receive an interpretation which wll keep it
nmeani ngfully in tune with a contenporary notion. Wiile the
expression "grounds" for that natter includes not only
conclusion of facts but also all the "basic facts" on which
those conclusions were founded, they are different from
subsidiary facts or further particulars or the basic
facts.[726C E]

Hasmukh S/o Bhagwanji M Patel v. The State O Cujarat
JUDGVENT:

In the instant ease the grounds of detention is the
satisfaction of the detaining authority that with a viewto
preventing the detenu fromacting in any manner prejudicia
to the conservation or augnentation of foreign exchange or
with a viewto preventing the detenu from inter alia,
dealing in_snuggl ed goods otherwi se then by engaging in
transporting or conceal ing or - keepi ng the snuggl ed goods or
engaging in transporting or concealing or keeping snmuggl ed
goods the detention of the detenu us necessary This
satisfaction was arrived at an inferences from severa
factors. One of them is that the retraction from the
statements made in the confession or statenents under s. 108
of the Custons Act had not been taken into consideration by
the detaining authority while passing detention order. The
guestion is whether even if the facts stated in the
confession are conpletely ignored then the inferences can

still be drawn from other independent  and objective facts
mentioned in this

701

case , namely the fact of seizure of 60 gold biscuits

fromthe suitcase of the daughter in the presence of the
father which indubitably belonged to the father and admtted
by him to belong to him for which no explanation has been
given and secondly the seizure of the papers connected with
ot her groups and organi sati ons to whomgol d has been sold by
the father are relevant grounds fromwhich an inference can
reasonably be drawn for the satisfaction —of the detaining
authority for detaining the detenus for the purpose of Sec.
3(1) (iii) and 3(1)(iv) The inpugned order cannot  be
chall enged nerely by the rejection of the inference drawn
from confession. [726E-H 727A-C]

7.(i) The Court is not concerned with the sufficiency
of the grounds. It is concerned whether there arc rel evant
materials on which a reasonable belief or conviction could
have been entertained by the detaining authority on the
grounds nmentioned ins. 3(1) of the Act. Wether '@ other
grounds should have been taken into consideration or not is
not relevant at the stage of the passing of the detention
order. If that in the position then in view of s. 5A of the
Act there was sufficient material to sustain this ground of
detention. [727D E]

(ii) Wien detention under s. 3 O the Act is only for
the purpose of prevention of smuggling and all the grounds |,
whet her there are one or nore , would be relatable only to
various activities of smuggling and no other separate ground
which could deal with matters other than smuggling could be
concei ved of because the act of snuggling covered severa
activities each fornmng a separate ground of detention and
the Act dealt with no other act except snuggling , Whenever
al l egations of snuggling were made agai nst a person who was
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sought to be detained for preventing further snmuggling there
is bound to be one act or several acts with the conmon
obj ect of snuggling goods which was sought to be prevented

by the Act.’” It would , therefore , not be correct to say
1 that the object of the Act constituted the ground for
detention. In the instant case , however , the authorities
concerned came to the conclusion that the detenus were
engaged in smuggling , in support of the sane they relied
on several factors nanely: (1) the search and seizure and
recovery of 60 gold biscuits , (2) the fact that the
i mportation of the 60 gold biscuits could not be expl ai ned
by the detenu Venilal , (3) the secretive manner in which

the said gold biscuits were kept and (4) the connection with
the various dealers and the statements of the enpl oyees of
the dealers that the father and the sons used to cone with

gold bars. These ~materials were in addition to the
statenments and concessions made under s. 108 of the Custons
Act by ~the father , ~the sons and the daughter. So even if

the statements nade by the n are ignored and obliterated
the other. facts renmain and these are- good enough materials
to cone to prima facie belief that detention of the detenus
was necessary.

State O Q@ujrat v. Chamanlal Manjibhai Soni [1981] 2
SCR 500 fol | owed.

In the instant case |, there was  no request for
consultation with the Advocate. Thereis no case of non-
production of the detenu in spite of ~intimation by the
Advocate to the Customs O ficers before a Magistrate. The
confessional statenent was not the only fact upon which the

detaining authority had passed -an order. In the prem ses
even if the confessional statements which were ret-
702

racted as such could not be taken “into - consideration |,
there are other facts independent of the confessiona
statement which can reasonably lead to the satisfaction that
the authorities had come to. [729E-Q

Ashadevi , wfe of Gopal Chermal Mehta (Detenu) v. K
Shiveraj Addl. Chief Secretary to the Government of Gujrat &
Anr. [1979] 2 SCR 215, distingui shed.

In the instant case there was no delay in serving
the grounds upon the detenus. The father-detenu was detai ned
on 20th June , 1984. As required under s.8 (3) of the Act ,
the case of the detenu was referred to the Advi sory Board on
18th July 1984. The representations subnmitted by the
detenu were also forwarded to the Advisory  Board for
consi deration. The services of two persons were utilised by
the Board in understanding the statement of the detenu and
deci phering the representation in Qujrati ‘submitted by
detenu Venilal Mehta to the State Government which was al so
forwarded to the Board. Therefore , it cannot be said that
det enus have not been gi ven proper facility to be
represented before the Advisory Board. Tee allegation that
the detaining authority did not independently consider the
representation of the detenu but mechanically followed the
opi nion of the Advisory Board cannot be sustained in view of
the fact and circunstances of this case.[759H, J30 A-D

&
CRI M NAL ORI G NAL JURI SDI CTI ON : Wit petition
(Crimnal) NOS. 1721 , 1722 and 1724 of 1984.
Under Article 32 O the Constitution of I|ndia.
P. Govindan Nair , G L. Sanghi , Farook M Razaak and
H K. Puri for the Petitioners.
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T.S. Krishnamurthy Ilyer and EEMS. Anam for Respondent
Nos. 1 and 2.

N. C. Tal ukdar and , R N. Poddar for the Respondent
NO. 3.

The Judgrment of the Court was delivered by

SABYASACH MUKHARJI J. One allegedly Venilal D.

Mehta is the father. Mss Pragna Mehta is the daughter and
Bharat Mehta is the son. They all have been detai ned under
the Pro visions of Conservation of Foreign Exchange and

Prevention of Snuggling Activities Act , 1974 (hereinafter
referred to as the ’'Act’') , by wvirtue of an order dated
19th June , 1984.

703

Their detentions are challenged in three wit petitions
under Article 32 of the Constitution filed by Prakash
Chandra Mehta , another son of Venilal D. Mehta and brother
of M ss Pragna Mehta and Bharat- Meht a.

The facts of these cases basically nore or less are the
sane with certain mnor variations which would be noticed.

On the 2nd May , 1984 the father and daughter
Venilal D.. Mehta and Pragna Mehta were arrested by the
officers of the Central Excise and Custons , Cochin on al
accusation of havingin their possession 60 gold biscuits
alleged to be of foreign origin. After their arrest , the
father and his daughter were taken to the office of the
Central Excise and Customs , Cochin where statenents were
made on their behalf. It is , however , the allegation of
the petitioner that such statenents were obtained by use of
third degree nethod ,  nol estation of the daughter , threat
and intimdation. W are not concerned w.th the truth or
otherwise of such allegation for the purpose of this
application. The statenents of the daughteras well as the
father were witten by the daughter. It is further alleged
in the petition that the statement was witten by the
daughter as dictated by the officers concerned. The father ,
Venilal D. Mehta put his signature in English as ’Bal vant
Shah’. It nmust be noted that statenent in English was
witten by the daughter. It is alleged that the father and
the daughter told the officers concerned that the correct
name of the father was Venilal Mehta. It is the case of the
father in the petition on his behalf that he does not
understand , read or speak or wite English but he can only
sign his name in English. After the said statenment. the
father and the daughter were taken to the Hotel Dwarka where
they were kept in separate roons under the guard of the
officers. [t is alleged on behalf of the father and the
daughter that no |legal assistance was allowed in spite of
repeat ed requests.

On the next day |, the father and the daughter were
brought to the office of the Central Excise and Custons ,
Cochin , where once again , the daughter wote a“statenent

on her behalf and on behalf of her father. It is alleged
that neither the said statement was explained to the father
nor a copy was supplied. After the said recording of the
statement , both the father and the daughter

704

were kept detained at the Custons Departnent.

In the meanwhil e one Bharat Mehta , another son of the
father Venilal Mehta who had conme from Calcutta to arrange
for bail was brought wunder arrest by the officers of the
Central Excise in the presence of the father and was asked
to identify the father and his sister whereupon Shri Bharat
Mehta identified Shri Venilal D. Mehta as his father and
M ss Pragna Mehta as his sister. Upon such identification
M ss Pragna Mehta wrote down a third statenment-one on behal f
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of her father and one on her own behalf. It is alleged that
such statenents were dictated by the officers of the Centra
Exci se.

Bharat Mehta also wote down a statement on his behal f
which is simlarly alleged to have been witten as dictated
by the officers. Then all the three aforesaid persons
Venilal D Mehta , Mss Pragna Mehta and Bharat Mehta were
produced before the Acting Chief Judicial Mgistrate on 5th

May , 1984 at 8. 30 P.M at his residence at Vanal a and
were reninded to jail custody.

So far as Bharat Mehta is concerned , on 2nd May ,
1984 | he was in Calcutta and he was inforned by his

brother from Bonbay that  his father Venilal Mhta and his
sister Pragna Mehta had been arrested and upon hearing that
he left for Bonbay and arrived in Bonbay by the evening
flight. On the following day i. e On 3rd Muy. 1984
Bharat Mehta left on the norning flight for Cochin for
arranging bail for his father and sister. At the Cochin
Airport ,  he was apprehended by the officers of the Centra
Exci se who ~desired to interrogate him and was thereupon
brought to the office of the Central Excise and was
i nterrogated about his conplexity in the smuggling of gold.
According to Bharat Mehta -, as he had nothing to do with
the smuggling of gold |, he deni ed having any connection
with the sane. Thereafter he was allowed to go. On 4th May
, 1984 the roomin the Indian Airlines Hotel. Ernakul am
where he was staying was searched by the -officers of the
Central Excise and Custons. Though Bharat Mehta states that

nothing incrimnating  was found  , the Custom Authorities
had seized Indian currency notes anounting to Rs. 24,865
which sum he all eged to-have brought for neeting the
| egal expenses. Thereafter , he was arrested and taken to
identify his

705

father and sister as nentioned herei nbefore.

VWen all the three were remanded to jail custody , the
father , the daughter and ‘the son retracted their

statenments. They nade conplaints to the Collector of Centra
Exci se and Custonms about the manner in which their
statenments were obtained. Application for bail was noved on
7th May 1984 before the learned Acting Chief Judicial
Magi strate Mss Pragna Mehta was allowed interimbail till
7th May , 1984. On 8th May , 1984 the bail application was
rejected. After the cancellation of her bail application
Pragna Mehta noved an application under section 439 of the
Code of Criminal Procedure 1973 before the Keral a High
Court and the High Court was pleased to grant bail on
certain conditions. She was served with the detention order
on 20th June , 1984 , and the detenu was served wi'th the
grounds of detention in English | anguage. Hi ndi translation
of the grounds of detention was served on , the-detenu on
30th June , 1984.

The father’s bail application was |, however
rej ected by the Kerala H gh Court. The father —was
transferred on 24th May , 1984 fromsub-jail , Ernakulam
to the General Hospital , Ernakul am because he had becone

ill. He was thereafter admitted in the General Hospital

The son’s bail application was also rejected by the
Hi gh Court of Kerala and he was also transferred to the
General Hospital , Er nakul am because he becane ill.
Thereafter on 6th June , 1984 , application for grant of
bail was noved on behalf of the father and the son before
the Sessions Judge and the said application was rejected on
12th June , 1984 in respect of both of them

Bot h Bharat Mehta and Venilal Mehta were transferred to
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the Medical College Hospital , Kottayamfor treatnment. On
20t h June 1984 , the father and the son while in custody
and undergoing treatnment in Medical College Hospital were
served with the detention orders wunder the said Act.
Thereafter they were transferred to the Central Prison
Tri vandrum

On 25th June , 1984 , the grounds were served on al
three of them It 1is alleged that the said grounds were
served nearly at midnight and said grounds served were
witten in English while
706
some of the acconpanying docunents about six in nunber were
I n Mal ayal am

On 25th July 1984 Mss Pragna Mhta nmde an
application praying , inter alia that the order of
detention by revoked and -she may be set at liberty. On 4th
August 1984 shewote ~a letter to the Chairnan
Advi sory Board seeking the assi st ance of a | ega
practitioner or a friend during the Advi sory Board
proceedings. It is alleged that on or about 6th August ,
1984 she was inforned at 900 “A M for the first tine
that she had to appear before the Advisory Board at 10.00
A M

It is her case that she appeared w thout being given an
opportunity of being assisted by any friend. She further
all eges that she being the only lady detenu in solitary

confinenent after comng back fromthe  Advisory Board
neeting nade a representation to the detaining authority for
certain jail facilities nanely - facility of home cooked
f ood, reading and witing materials , frequent interviews
with relations and friends , facility of witing letters to
nother in Gujrati | anguage , sewi ng ~and enbroidery

materials and hygienic toilet facility.

She nade a representation to the Central CGovernnment on
9th August. 1981 for revocation of her detention order

On 11th August , 1984 , a letter was received by her
from the Conmi ssi oner and Secretary to Governnent ,
CGovernment of Kerala respondent = No. 1 that there was no
provision for honme cooked food and there was no solitary
confinenent that interviews , and all —outgoing and
incoming letters are required to be censored and no special
restrictions have been inposed upon her. She alleges that on
13th August 1984 , she canme to know from the jai
authorities that the Advisory Board had confirned the
detention of her and of brother and father for one year and
that the opinion of the Advisory Board was published in the
| ocal newspaper Mot hrubhum on 13th August , 1984.

On 23rd August 1984 she received a letter that her
representation dated 25th July , 1984 had been rejected On
24t h August 1984 she received a letter from the Under
Secretary to the Governnment of India in terns whereof she
was i nformed that her repre-

707
sentation dated 9th August , 1984 addressed to the Centra
Government had been rejected.

On 23th August , 1984 , she was served with an order
i ssued by respondent No. 1 whereby she was infornmed that the
Advi sory Board in its report had expressed that there was
sufficient cause for detention of the detenu and accordingly
, the Government confirmed the order of detention for a
peri od of one year.

So far as father , Venilal Mehta is concerned , it is
his case that Hi ndi translation of grounds of detention was
served on himon 30th June 1984. Wiile supplying the

Hi ndi translation O the grounds , the annexures being
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annexure Nos. 1. 6 8, 27, 38 and 47 of the list of

docunents were supplied in Malayalam It is the case of the

father that he does not know howto read , wite or speak

English or Hi ndi or Malayalam He can only sign his nane in

English. But thereafter on 27th May 1984 he nmde a

representation in Gujrati to the detaining authority praying

that he was unable toread , wite either English or H nd

or Mal ayalam and the grounds of detention nmay be given to
himduly translated in Gujrati.

On 5th August , 1984 , he was inforned by a letter
dated 4th August , 1984 that his representation could only
be exam ned after the sane was translated into English. On
5th August , 1984 he nade a representation to the detaining
authority praying that his detention order may be revoked.
He was informed on 6th August , 1984 at 9. 15 A M that he
woul d have to appear before the Advisory Board at 10.00 A M
He appeared before the Advisory Board and the Advi sory Board
had confirmed his order of detention on 13th August , 1984.
He received aletter on 25th August , 1984 that his request
for supply ~of grounds of detention and connected docunents
was hot consi dered necessary by the Governnent. The

representati on dated 9th August , 1984 was rejected and the
same was communi cated to himby a letter dated 28th August ,
1984 | and he was informed on 31st August , 1984 that the

Advi sory Board was of ‘the opinion that there was sufficient
ground for detention.” He was also inforned by a letter dated
10th August , 1984 that his representation dated 5th August
, 1984 had been rejected.

More or less simlar is the Case of the son except that
he
708
did not plead ignorance of any |anguage English or Hi ndi

As mentioned hereinafter , all" the three detention
orders have been challenged by Prakash Chandra Mehta , the
son of Venilal Mehta and brother of Bharat Mehta and Pragna
Mehta by these three separate wit petitions.

The father had on or about ( 30th June , 1984 nmde a
representation for nercy. It was witten in English but
signed in Gujrati. It is the case of the father that his son

brought this representation prepared by his wife and w thout
understandi ng he signed the representation for forwarding
the same to the proper authorities. The detenu Venilal Mhta
, the father and Bharat Mehta , the son , were detained
on grounds nentioned in section 3 (1) (iii) and 3 (i) (iv)
of the Act and the detenu M ss Pragna Mehta , the daughter
was detained on grounds nentioned in section 3 (i) (iii) of
the said Act. The said orders were dated 19th June , 1984
were served on 20th June , 1984 al ongwi th the grounds in
English It was further nentioned in the comunications
containing the said grounds that the said grounds were being
comuni cated to themfor the purpose of Article 22 (5) of
the Constitution and they were given opportunities to make
representati on agai nst the said grounds.

The grounds of detention stated that on the basis of
intelligence received a search of room No. 316 of Dwaraka
Hotel at MG Road , FErnakulam, was conducted and after
being identified it was stated that the Custons authorities
had reason to believe that gold of foreign origin was kept
inthe roomin the custody of B.V. Shah in contravention of
the provisions of the Custons Act , 1962 and CGold Contro
Act , 1960. The occupants of the room, the father and the
daughter had informed that they were not having any such
articles. Thereafter the Superintendent and the party nade a
through search in the presence of the independent w tnesses
, the occupants and the accountant of the hotel , M.
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Jayaprakash. In addition to the furniture in the roomthere
were three suitcases and one vanity bag in side the room On
enquiry the father infornmed that two of the suitcases
bel onged to himand the third suitcase and the vanity bag
bel onged to his daughter. The Superintendent requested the
daughter to identify her suitcase and accordingly she
identified a brown coloured suitcase marked Aristocrat and
vanity bag as hers. The two

709

suitcases clained to be of the father were exani ned by the
Superintendent. There were no gold or i ncrimnating
docunent s in the suitcases. The Superintendent asked the

daughter to open her suitcase and accordingly she opened the
suitcase by taking a key from her vanity bag. Wen she

opened , the suitcase was found to contain one inflated
air pillow and certain personal clothings- Beneath the air
pillow and the personal clothings , there was some thing
warped in. a Turkish towel. Wwen the Turkish towel was

renoved t hree paper packets wi th abnormal weight were found.
The Superintendent enquired O the daughter about the
contents of the three packets and she had renained silent.
I mredi ately the father disclosed that the packets contained
gold biscuits of foreign origin. Wen the Superintendent
asked about the quantity , the father. informed that the
three packets totally contained 60 gold biscuits , wth 25
gold biscuits each /in two bigger packets and 10 gold
biscuits in the snall packet. Al the three packets were
covered with paper bearing printed “English ‘letters. The
three packets were opened and examined and found to contain

60 gold biscuits , with 257gold his suits eachin two
packets and 10 gold biscuits in the third packet. Al the 60
gold biscuits were thoroughly exanm ned ;7 weighed and purity

tested by a certified goldsmth. Each gold biscuits was
found to be of 24 carat purity with a weight of 116.5 grans.
The total weight and other particulars of the said gold
bi scuits and other particulars of certain other materials
found were nentioned. It is unnecessary to set these out in
detail. The persons of both the father and the daughter were
searched. Nothing incrimnating was found from the daughter
, but certain documents which are noted as incrimnating
were found fromthe person of father , the particul ars of
the said docunments have al so been set out in that: grounds.
It is not relevant for our present purpose to set these out
in detail.

The Superintendent asked the daughter and - the father
whet her they were having any valid docunents to prove the
nature of inmport and prove the |[|egal possession of the 60
gold biscuits of foreign origin recovered fromthe suitcase
claimed to be of the daughter. She replied that she did not
have any such docunent and that she carried the above said
gold biscuits fromBonbay to Cochin as directed by her
father. The father also said that he had no valid documents
to prove the nature of inport of the 60 gold biscuits to
I ndia and for the possession of
710
the sane and that the daughter <carried the gold biscuits
from Bonbay to Cochin as directed by him

In the premises it was stated that there was reasonabl e
belief that 60 gold biscuits were smuggled into India and
acquired and possessed and dealt with in contravention of
the Custons Act , 1962 and the Gold Control Act , 1960 and
hence were liable for confiscation

The show cause notice further stated that the entire
articles in the suitcase fromwhich the gold biscuits were
recovered , the key of the suitcase and the docunents
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recovered from the vanity bag of Mss Pragna Mehta and from
the shirt pocket of Venilal Mehta (B.V. Shah) were also
seized for further necessary action. The value of the gold
bi scuits seized canme to round about Rs. 14 |akhs. B.V Shah
alias Venilal Mehta , Mss Pragna Mehta and the independent
1) witnesses have signed on the docunents and on the
mahazar. M. Jayaprakash accountant of Dwaraka Hotal had
al so appended his signature in the nmahazar.A copy of the
mahazar was also given to B.V. Shah alias Venilal Mehta and
hi s acknow edgenent was obtai ned on the original

Ground | (b) stated about the search on intelligence
report of Hotel Airlines at MG Road , FErnakulam It is
not necessary to set out in detail the docunents and the

currency notes seized , ~particulars whereof were stated in
the sai d show cause

In Gound | (c) |, the search and seizure of Swastic
Soci ety Bonbay -~ have been set out. Certain telephone

nunbers are noted. The documents seized from this place
i ncluded tel ephone bills installed at the residence of
Venilal Mehta and two other tel ephone nunbers noted in the
paper. Other details of the ground and facts of the search
need not be set out in detail

In G ound I (d) ; it was stated that the
Superintendent of Custons searched premses of R D Mhta &
Co. and certain particulars of telephone nunbers and ot her
documents recovered were stated therein

In G ound I (e) , it was stated that the
Superi nt endent searched the silver  refinery controlled by
Shri Partap Sait. Certain
711
diaries and docunents are seized. The telephone of the
refinery is 37144. In the docunents and diaries seized from
the silver refinery , phone nunber 625768-the phone nunber
of the residence of Venilal Mehta was found entered.

In Gound | (f) , it - was nmentioned that certain
docunents were recovered from ~Sadasiva Sait the
particul ars whereof arc mentioned therein the grounds. As a
result of search 10 foreign made gold biscuits” wei ghing
116.500 grans each , 8 primary gold bars weighing 1714 gns.
and one gold piece weighing 95 gns. were recovered fromthe
office room It is further stated in the show cause notice
in ground 11 (iii) that during the sight —seeing trip to

Cochin with famly in January , 1983 Venilal Mehta had
contacted different jewellers in Cochin. Shri Pratap Sait of
Shal i mar Jewellery , Cochin alone responded to the business

of Venilal Mehta.

These were entered into in the statement signed by Mss
Pragna Mehta which of course , she had retracted thereafter

Fromdifferent searches at different places telephone
nunber 37144 of Pratap Sait (at the silver refinery of
Pratap Sait) was found in various docunents.

In Gound II (c) the statements recorded  under
section 108 of the Customs Act by Venilal Mehta and ot hers
were nentioned. It is not necessary in view of the fact that

t hese statenents have been retracted , to refer and set out
the said grounds in detail
In Gound Il (f) , the interrogation of Bharat Mehta

is set out. Here also the same cannot be set out because he
has al so retracted.
In Gound II1I , it is mentioned that Venilal Mehta

Mss Pragna Mehta and Bharat Mhta were arrested and
produced before the then Chief Judicial Magistrate who
granted permission to interrogate Shri Venilal Mehta and
Shri Bharat Mehta in the presence of Jail Superintendent.
Thereafter Bharat Mehta was interrogated and the result of
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such interrogation is nentioned in Gound |IV. The sane again
cannot be relied on because these have been retracted.

In Gound V(1) , it was stated that Shri Pratap Sait
of
712
" Mahadev Parvathy House' was interrogated under section 108
of the Custons Act. He denied having seen Venilal Mhta or
B.V. Shah. He also denied any dealings with B.V. Shah
regardi ng the gold biscuits.

In Gound V (2) |, it was stated that M. Prakash
Kri shnan Yadav an enpl oyee of the silver refinery was
i nterrogated under section 108 of the Custons Act. He stated
that his normal work in'the refinery was purifying silver.
He used to purify the gold from Shalimr Jewellery also. He

knew Bharat Mehta , Venilal Mehta and Rashm Mehta. They
used to come to the refinery. They used to neet the younger
brother of Pratap Sait , Shri-Suresh. They were doi ng some

secret business.” Suresh used to entrust himwth certain
bundl es of notes to be handed over to Venilal Mehta or his
sons. Thi's ~he used to do. The docunments seized from the
refinery contained the accounts of agriculture and grapes
were witten by Pratap Sait. Some tines Venilal Mhta |,
Bharat Mehta and Rashm Mehta used to stay at Hotel Blue
D amond and he had 1> met themwhile they were there. The
tel ephone nunber of the refinery , he stated , was 37144.
H's statement was read over to him and admitted to be
correct. This statenent was not retracted.

In Gound V (3) , it was stated that one Shri Suresh
Mahadeva Sal unkhe S/ o Mahadev Dari Sal unkhe =~ was exani ned
under section 108 of  the Custons Act. He has also given
certain facts about the business of Pratap Sait and others.
He said that Pratap was | ooking after Blue Dianond Hotel. He
al so knew Venilal Mehta , Bharat Mehta and Rashmi Mehta. He
further stated that Venilal Mehta cane to the refinery sone
time ago and thereafter as per-the telephonic direction of
his brother | Shri Pratap Sait he recei ved sonme gol d
bi scuits from himand had given these to his brother. H's
brother gave a bundle of currency notes. This was repeated
many times.

In Gound V (4) , it was stated that one Shri Suresh
S/ o Danmodharan , was interrogated under section 108 of the
Customs Act. He also stated certain facts giving the
connection and the phone number of Venilal Mehta. These have
been set out in details in the ground. The particul ars of
other grounds in V (5) need not be set out in detail
713

In Gound VI (i) , it was stated that as a follow up
action , the house of Pratap Sait at Convent Junction ,
Cochin was searched. No contraband goods or incrimnating
docunents were recovered. Shalimar Jewellery was also
searched In the premses , it was stated , against Venila
Mehta that evidence collected showed that Venilal Mehta had
| arge scale dealings in smuggled gold biscuits. A paper bit
recovered from himon 2nd May , 1984 , which show d the
details of transaction and the particulars of the witings
of the paper have been set out in the show cause notice and
it is further stated that one Sadasiva Sait was apprehended
with 2974 granms foreign gold biscuits and the nunmbers shown
against the letters 'S in the paper nentioned here in
before related to the gold biscuits delivered to him by
Venilal Mehta and his sons on the dates nentioned agai nst

each. From this , according to the respondent , it was
evident that the other nunmbers shown were also related to
gold biscuits- As set out before |, Sadasiva Sait in his

statenment stated that letters 'P might be inrelation to
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Pratap Sait and letter 'B' might be in relation to Bhi mRao.

Fromthe aforesaid , it was stated that it was evi dent
that Venilal Mehta , and in the case of the other two ,

son and the daughter nore or less simlar grounds are nmade ,
was dealing in smuggled gold biscuit and that 60 gold
bi scuits wei ghing 6990 grans and val ued at Rs. 14 |akhs were
seized and that Venilal Mehta , sons Rashm Kanth Mehta and
Bharat Mehta and M ss Pragna Mehta were actively engaged in
the business of snmuggled foreign gold biscuits. Venila
Mehta was the master brain behind this business. A list of
docunents was annexed. The search list and the deposition
and necessary docunents , the panchnama and he statenents
were al so annexed with the show cause notice.

One of the documents which is annexed to the affidavit
in opposition of the respondents is a nmercy petition which

is annexure R-1 dated 30th June 1984 addressed to the
Secretary and Conmi ssi oner Home & Vigilance , Hone
Department, , Governnent of Kerala , Trivandrumthrough the
Superi nt endent Central Jail , Trivandrum In that he
stated as follows: -

S Venilal M Mehta , beg to request you to
give kindly and synmpathetic attention to the follow ng
few

714
lines and render nmercy to ne.

I am an old man of 60 years. | had ny peacefu
life as a business nman and commnded respect in the
busi ness circle' and friends. | nyself amsurprised to

under st and what pronpted me-to involve in such activity
as dealing in Inported Gold. My financial and socia
status was unblenmished during all these -years of ny
life. I would not say it was a greed it was only the
destiny that played this part.

Looking to my ol d-age and unstinted career up til

now, | beg you to show mercy on ne and t o revoke the
order of detention under. COFEPOSA. | assure you that
never in ny life to cone , (I will indulge in ‘any such

activity there are detrinmental to the nation as a whol e
and ne in particular.
Thanki ng you in anticipation of your favours ,

Yours faithfully,

Trivandrum , Sdf -
30th June , 1984. (Venilal M Mehta)"
It was witten in English but signed in Gujrati. It was

stated as nentioned before that it was  signed wthout
understanding as this was sent by the wife of the detenu ,
Veni |l al Mehta.
The charges against the daughter were under section 3
(1) (iii) , and against the father , Venilal Mehta and the
son , Bharat Mehta , these were under section 3 (1) (iii)
and 3 (1) (iv) of the said Act. The rel evant provisions of
section 3 of the said Act reads as follows: -
"3. Power to make orders detaining certain

per sons-
(1) The Central Government or the State Governnent or -any
of ficer of the Central Government , not below the rank of a
Joint Secretary to that Governnent , specially em powered
for the purposes of this section by that Governnent , or
any officer of a State Government , not bel ow the rank
715
of a Secretary to that Governnent specially
enpower ed for the purposes of this section by that
Governnent may if satisfied , wth respect to any
person (including a foreigner) , that , wth a view

to preventing him from acting in any manner
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prejudicial to the conservation or augnentation of
forei gn exchange or with a viewto preventing himfrom

(i) XXXX

(i) XXXX

(iii) engaging in transporting or concealing or
keepi ng smuggl ed goods , or

(iv) dealing in smuggl ed goods otherwise than by
engaging in transporting or concealing or Kkeeping

smuggl ed goods , or
(v) XXXX
it is necessary so to do , make an order directing

that such person be detai ned”

Before we consider the subm ssions on behalf of the
detenus in this case , certain board facts have to be borne
in mnd. Search of room No. 316 of Dwarka Hotel M G Road
Ernakul am, by the Superintendent of the Central Excise and
Cust ons Cochin~ stands denonstrated. It also cannot be
di sputed that the occupants of the roomat the tinme of
search were Venilal Mehta alias B.V. Mhta and daughter
Pragna Mehta. 60 gold biscuits were recovered from the
suitcase belonging to Mss Pragna Mehta. Details have been
mentioned in Gound I(a) , ~Panchnama regarding the search
and seizure was prepared and was signed by the daughter and
the father and attested by independent w tness-one of being
the accountant of ‘'the  Hotel Secondly , B.V. Shah was
interrogated and he nmade certain statenents. On 2nd May ,
1984 |, there was search of the house of ~ Pratap Sait at
Er nakul am On the sane day , Shalimar Jewel lery Fixed
Deposit Door No. 37/8 , Broadway , Cochin was searched
The statenents of B.V. Shah or Venilal Mehta, Pragna Mehta
and Bharat Mehta under section 108 even if these are ignored

, there
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were searches and statenent by one Shri S. Kumar and there
was al so search on 14th My, 1984 of the residentia

gquarters of Venilal Mehta at Bonbay where tel ephone having
No 625768 was installed. This telephone nunber tallied with
certain papers of Pratap Sait and other houses nentioned
here in before.

There was search of the premises of Venilal Mhta in
the name of R D Mhta & Co. Bonbay. There also the
tel ephone nunmbers 339774 and 338286 were found install ed.
These tallied with the tel ephone nunbers found in the papers
in other houses The docunments recovered from R D. Mehta
i ncl uded tel ephone bills of phone No. 625768 installed at
the house of Venilal Mehta which showed that fromthe said
phone trunk calls were booked to Cochin tel ephone Nos. 37144
and 33221 Ernakul am, 37144 is the telephone nunmber of
Silver Refinery and 33221 is the telephone number of Blue
Di anond Hotel controlled by Pratap Sait.

The search of Silver Refinery owned by Pratap Sait was

made on 21st May , 1984. Two diaries and certain docunents
were seized. A Panchnama was prepared. In the diary seized
fromthe Silver Refinery tel ephone No. 625768 of the

resi dence of Venilal Mehta was found entered.

Then there was statenent of Prakash Krishna Yadav v ,
one of the enployees of Silver Refinery where he had stated
Venilal Mehta Bharat Mehta and another son of Venilal M
Mehta used to come to Refinery. He had further stated
that they (the aforesaid naned persons) used the neet the
younger brother O Pratap Sait 1' and they were doi ng sone
secret business. Suresh usual to entrust himw th bundl e of
notes to be handed over to Venilal Mehta and his sons. These
statenments were made under section 108 of the Custons Act by
these persons and these statenments were not retracted. He
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further stated that he had net themat Hotel Blue D anond
when they had stayed there. In the statenent of Suresh M
Chal unka , younger brother of Pratap Sait , he established
the connection of B.V. Shall with the refinery of Pratap
Sait at FErnakulam He also confirmed that they were dealing
in gold biscuits. He did not know how many gold biscuits
were there. M. Bharat and M. Rashm , sons of B.V. Shah
used to cone , according to his statenent |, with gold
bi scuits. He wused to receive the gold biscuits and give
these to his brother Pratap Sait.

717

Shri Suresh receptionist of Blue Dianond Hotel in
statement on 25th May , 1984 under section 108 of Custons
Act had stated that on 3rd My 1984 Bharat Mehta

contacted him over the  phone and accordingly he and Bharat
Mehta nmet at Cberoi ~ Hotel. Bharat Mehta had told himthat
his father and sister were caught wth gold biscuits and

requested for help. On 5th June 1984 Cust ons
Depart nent  Superi ntendent party. arrived at the Silver
Refi nery |, Tri chur of Sadashiv Sait and as a result of the
search 10 foreign made gold biscuits , 8 primary gold
bi scuits and 1 gold piece were recovered. Then on 5th June

1984 Sadashiv Sait was  interrogated. Extracts fromhis
exam nati on have been set out here in  before |, whi ch

clearly established the connection of Venilal wth these
transactions. Some docunents were recovered fromB.V. Shah
(Venilal) while he was caught with 60 gold biscuits and
letter 'S has been expl ai ned as indicated before.

On the above facts detail ed show cause notice was
issued. It is true that in the said show cause |, t he
statenents of Venilal Mehta on 2nd May , 1984, 3rd May ,
1984 and 4th May 1984 were al so taken into account but

Annexure 'C to letter to the Collector retracting the
statement was not taken into account.

It has therefore to be examined that in view of the
fact that the whole statement had  been retracted , these
statenents should have been considered along wth the
retraction. The fact of not. doi ng so wll require
exam nation. It nmay , however ,  be nentioned-that in the
counter-affidavit , it has been 'stated that the basis of
the detention order was not only the statenent by the
detenus but also other materials which were supplied to the
det enus.

In support of these applications , the follow ng nmain
grounds were urged namely:

(1) The grounds were not comuni cated to the detenus in
a | anguage understood by them

(2) The retraction of the confessions or| statenments
made under section 108 of the Custonms Act had not. been taken
into consideration.
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(3) There was delay in serving the grounds upon the
det enus.

(4) The detenus were not allowed to be represented
properly before the Advisory Board.

(5) The fact that there was retraction of the
confession having not been taken into consideration the
proceedi ngs were vitiated.

(6) The detaining authority did not independently
consider the representation of detenus but nechanically
foll owed the advice of the Advisory Board

Preventive det ention under certain prescri bed
circunstances under the provisions of certain Acts is
permssible in India with certain constitutional safeguards
and the preventive detention which is recognised and
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permtted by our Constitution nust be resorted to strictly
within those constitutional safeguards ,

Article 22 ensures protection against arrest and
detention except in certain prescribed circunmstances and
conditions. Article 22(4) of the Constitution stipulates
that no law providing for preventive detention shal
aut horise the detention of a person for a longer period
than three nonths unl ess.

(a) an Advisory Board consisting of persons who
are , or have been , or are qualified to be appointed
as , Judges of a Hi gh Court has reported before the
expiration of the said period of three nonths that
there is inits opinion sufficient cause for such
detenti on;

Provided that nothing in this sub-clause shal
authorise the detention of any person beyond the
maxi mum peri od prescribed by any | aw made by Parlianent
under, sub clause (b) of clause (7); or

(b) such person is detained in accordance with the
provisions of any |law nade by Parlianent under such
clauses (a) and (b) of clause (7).

Clause | 5 of Article 22 reads as follows: -

719

"(5) Wien  any person is detained in pursuance of
an order made under any law providing for preventive
detention , the authority making the order shall , as
soon as nay be conmuni cate- to such person the
grounds on which the order has been made and shal
afford him the wearliest  opportunity 'of naking a
representati on against the order’

Clause (6) provides that nothing clause (5) shall require
the authority making any such order as is referred to in
that clause to disclose facts which such authority considers
to be against the public interest to disclose. Cause (7) of
Article 2?. ensures that the Parlianent may make law in
certain manner prescribed in that sub-clause.

Therefore it was contended (that the order and grounds
shoul d be comunicated to the detenus in the |anguages or
| anguage they understood. According to the petitioner ,
Venilal Mehta understood nothing except Gujrati. He did not
understand English or H ndi or Mlayalam The grounds of
detention were initially supplied to Venilal Mehta in

English on 25th June , 1984 i.e. within five days of his
arrest or detention. But certain acconpanyi ng docunents in
Mal ayal am | anguage were supplied to himnanely , item Nos.

1, 6, 8, 27, 38 and 47.

Sub-section (3) of section 3 of the s lid Act provides
as follows: -

"For the purposes of «clause (5) of Article 22 of
the Constitution , the commnication to a person
detained in 1 pursuance of a detention order of the
grounds on which the order has been made shall be nade
as soon as may be after the detention , but ordinarily
not later than five days |, and in exceptional
circunst ances and for reasons to be recorded in witing
not later than fifteen days |, from the date of
detention.”

In the instant case it was submitted that assum ng that
Venilal Mehta knew H ndi the translated copy of the
English grounds was admttedly made available to him in
Hi ndi | anguage on 30th June , 1984-beyond a period of five
days and for which neither any excep-

720
tional circunstances existed nor an reason given. Mreover
it was wurged that the annexures in Mlayalam [|anguage
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retained their places while supplying the translated copy of
the grounds of detention in Hindi |anguage. Therefore it was
urged that there was nonconpliance with the provisions of
the Act.

It will be appropriate to deal with the first ground.
VWet her the grounds should have been conmunicated in the
| anguage under stood by the detenus ? The Constitution
requires that the grounds nust be communi cated. Therefore it
nmust follow as an inperative that the grounds nust be
conmuni cated in a |anguage understood by the person
concerned so that he can nake effective representation. Here
the definite case of the petitioner’s father is that he does
not understand English or Hi ndi or Ml ayal am and does under
stand only GQujrati |anguage. The facts revealed that the
detenu Venilal was constantly acconpanied and was in the
conpany of his daughter as well as son both of them knew
English very well. The ~father signed a docunment in Gujrati
which was witten in English which is his nmercy petition in
whi ch he conpletely accepted the guilt of the involvenent in
smuggl i ng. That document dated 30th June , 1984 contai ned
inter alia |, a statenment "I nmyself am surprised to
understand what pronpted ne to involve in such activity as
dealing in Inmported Gold". He further asked for mercy. There
is no rule of lawthat ~ comon sense should be put in cold
storage while considering constitutional provisions for
saf eguards against’ msuse of powers by authorities though
t hese constitutional provi si ons shoul d be strictly
construed. Bearing this salutary principle in nmnd and
having regard to the conduct of the detenu Venilal Mehta
specially in the mercy petition and other conmunications ,

the version of the detenu Venilal is feigning lack of any
know edge of English nust be judged in the proper
perspective. He was , however , in_any event given by 30th
June , 1984 the Hi ndi translation of the grounds of which

he clainmed ignorance. The gist-of the annexures which were
given in Ml ayal am | anguage had been stated in the grounds.
That he does not know anything except GQujrati is nmerely the
i pse dixit of Venilal Mehta and i's not the last word and the
Court is not denuded to its powers to examine the truth. He
goes to the extent that he signed the nercy petition not
knowi ng the contents , not understanding the sane nerely
because his wfe sent it though he was sixty years ol d and
he was in business and he was witing at a time when he was
under arrest |,
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his room had been searched |, gold biscuits had been
recovered from him Court is not the place where one can
sell all tales. The detaining authority cane to the
conclusion that he knew both H ndi and English. It has been
stated so in the affidavit filed on behalf ~of the

respondent. W are of the opinion that the detenu Venila
Mehta was nerely feigning ignorance of English.

We may here notice the first decision upon which
reliance was placed a decision in the case of Harikisan v.
The State of Maharashtra & O hers. (1) This Court reiterated
that the provisions of Article 22 (5) of the Constitution
required that the grounds should be communicated to the
detenu as soon as may be and that he should be afforded the
earliest opportunity of naking a representation against the
order. This Court reiterated that comrunication neant
bringing home to the detenu effective know edge of the facts
and the grounds on which the order was based. To a person
who was not conversant with the English | anguage , in order
to satisfy the requirement of the Constitution , the detenu
must be given grounds in a | anguage whi ch he can under st and
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and in a script which he canread , if heis aliterate
person in that case it was held that nere ora
translation at the time of the service was not enough. In
that case the detenu was served with the order of detention
and the grounds in English. He did not know the | anguage and
asked for a translation in Hindi. The request was refused on
the ground that the grounds had been orally translated to
himat the tinme these were served upon himand that English
was still being the official language , comrunication of
the order and grounds in English was in accordance with the
law and the Constitution. This Court observed at pages 925-
926 of the report as follows:-
"I'f the detained person is conversant wth the
English language , ' he will naturally be in a position
to understand the gravamen of the charge against him
and the facts and circunstances on which the order of
detention is ~based. But to a person who is not so

conversant with the English |anguage , in order to
satisfy the requirenments of the Constitution the
det enu nust be given the grounds in a | anguage which he
can understand , andin a script which

(1).[1982] 2 Supp. S.C.R 918.
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he can read , if heis aliterate person

The Constitution has guarant eed freedom of
noverrent throughout the territory of India and has laid
down detailed rules as to arrest and detention. It has

al so , by way of limitations upon the freedom of
personal liberty  , recogni sed the right of the State
to legislate for preventive detention-, subject to

certain safeguards in favour of the detained person ,
as laid down in cls.(4) & (5) of ‘Art. 22 One of those
safeguards is that the detained person has the right to
be conmuni cated the grounds ~on which the order of

detention has been made against him, in order that he
may be able to nmake his representation against the
order of detention. In our opinion , in the
ci rcunstances of this case it has not been shown
that the appellant had the opportunity , which the | aw
contenplates in his favour maki ng-—an effective
representati on against his detention. On this ground
alone , we declare his (I detention illegal , and set

aside the Oder of the Hgh Court and the Oder of
Det enti on passed agai nst him™"

The principle is well-settled. But in this case it
has to be borne in mnd that the grounds were given on 25th
June 1984 following the search and seizure of gold
bi scuits from his room in the hotel in his presence and in
the background of the nercy petition as we have indicated
and he was in constant touch with his daughter and sons and
there is no evidence that these people did not know Hindi or
English. Indeed they knew English as well as Hndi. It is
difficult to accept the position that in the peculiar facts
of this case the grounds were not comunicated in the sense
the grounds of detention were not conveyed to the detenu
Venilal. Wether grounds were comunicated or not depends
upon the facts and circunstances of each case.

As early as in 1968 , in the case of Hadi bandhu
Dase v. District Magistrate , Cuttack & Anr.(1) this Court
was concerned with a case where on Decenber 15, 1967
the District Magistrate , Cuttack had served an order nmde
in exercise of power under section 3(1) (a) (ii) of the
Preventive Detention Act directing that
(2) [1969] 1 S.C R 227.
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appel | ant be detained on various grounds. On Decenber 19

1967 , the appellant filed a petition in the H gh Court
chal l enging the order of detention on the grounds , inter
alia, that the order and the grounds in support thereof

served upon the appellant were witten in the English
| anguage which the appellant did not understand. On January

18 , 1968 the District Magistrate supplied 1 to the
appel l ant an Oriya translation of the order and the grounds.
On January 28 , 1968 the State of Orissa revoked the

order and issued a fresh order of detention.A translation of
this order in Oriya was supplied to the appellant. The
appel l ant thereafter submitted a supplenentary petition
challenging the wvalidity of the order dated January 28
1968. The H gh Court of Olissa rejected the petition filed
by the appellant. There was an appeal to this Court by
certificate. It was held that in the facts of that case
there was no proper conmunication. The order ran into
fourteen typed pages. Mere oral explanation of such an order
wi t hout supplying hima translation in a script or |anguage
whi ch he ' understood , amounted to denial of the right of
bei ng communi cated the grounds and of being afforded the
opportunity of making a representation against the order
The facts in the instant case as mentioned hereinbefore are
different.

In the case of Nai nmal Partap Mal Shah v. Union of
India and Qhers (1) , the detenu not conversant with the
English |anguage 'was not supplied” with the translated
script. It was stated in opposition  that the grounds were
explained to the detenu by the  prison authorities. This
Court found that who explainedit was not stated. This
expl anati on was not correct —and as such there-is no proper
conmuni cation. This does not help us in the facts of this
case.

It is submitted in the instant case before us that
the acconpanying documents were  supplied to the detenu in
Hi ndi on 30th June , 1984 beyond a period of five days. For
this there were no exceptional circunstances nor any reason
had been recorded. Reliance was pl aced on certain
observations in the case of |brahim Ahnad Batti v. State of
GQujarat & Ohers. (2) But again the facts of that case were
entirely different because in the instant case all the
(1)[1980] 4 S.C.C. 427.

(2)[ 19831 1 S.C. R 540.
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factors were pointed out in the grounds in English which
Venilal understood. H's nmercy petition corroborates that
view There is no dispute that the other two detenus namely
Pragna Mehta and Bharat Mehta knew English and Hindi. |ndeed
no point of non communication of the grounds was nmade out in
respect of them

It was next subnmitted that the detenus had
retracted the alleged statenents by letters dated 5th My
and 6th My |, 1984 addressed to the Collector , Centra
Excise and Custons. Wiile the statements mnmade in the
confession or statements before the Collector under section
108 had been noted in the grounds of detention |, t he
retraction had not been noted. It was subnitted that the
said retraction was bound to influence the nind of the
detaining authority one way or the other whether to make or
not to make the detention order and therefore not taking
this fact into consideration on or about 19th/20th June

1984 , there was no application of mind. It is true that
retraction was not taken into consideration as it is evident
fromthe order of detention, thought the retraction as

noted here in before , was considered before confirming the
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order of detention subsequently after the opinion of the
Advi sory Board.

Section 5A of the said Act which was introduced by

amendnment in 1975 reads as foll ows:

"5A. Grounds of detention severabl e-\Were a person
has been detained in pursuance of an order of detention
under sub-section (1) of section 3 which has been made
on two or nore grounds , such order of detention shal
be deemed to have been nmade separately on each of such
grounds and accordingly-

(a) such order shall not be deemed to be invalid or

i noperative nmerely because one or sone of the

grounds is or are-

(i) vague ,

(ii) non-existent ,

(iii) not relevant
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(IV) “not connected or not ‘proximately connected wth
such person , ~or
(V) “invalid for any other reason whatsoever , and it
is not therefore possible to hold that the Governnent
or officer nmaking such order would have been satisfied
as provided in -sub-section (lI) of section 3 wth
reference to the remaining ground or grounds and nmade
the order of detention
(b) the Governnent or officer nmking the order of
detention shall be deened to have made the order
of detention wunder the -said sub-section ( | )
after being satisfiedas provided in_ ground or
that sub-section wth reference to the remaining
grounds. "
Section 5A stipulates that when the detention order
has been nade on two or nore grounds , "such order of
detention shall be deened to have been nade separately on

each of such grounds and accordingly that if one irrelevant
or one inadm ssible ground had beentaken into consideration
that woul d not nmake the detention order bad.

Article 22 (5) of the Constitution’ has two
el ements: (i) communication of the grounds on - which the
order of detention has been made; (ii) opportunity of making
a representation agai nst t he order of detenti on.
Conmruni cati on of the grounds pre-supposes the fornul ati on of
the grounds and fornmulation of the grounds requires and
ensures the application of the mnd of the detaining
authority to the facts and materials beforeit , thatis to
say , to pertinent and proximate matters in regard to each
i ndi vidual case and excludes the elenments of arbitrariness
and automatism

The 'grounds’ under Article 22(5) of the

Constitution do not nmean nmere factual inferences but nean
nere factual inferences plus factual nmaterial which led to
such factual inferences. See the
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observations of this Court in the case of Snt. Shalini Soni
Etc v. Union of India- & Os. Etc. (1)

As has been said by Benjanin Cardozo |, "A
Constitution states or ought to state not rules for the
passi ng hour , but principles for an expanding future". The
concept of "grounds" , has to therefore , has to receive
an interpretation which will keep it nmeaningfully in tune
with the contenmporary notions of the realities of the
soci ety and the purpose of the Act in question in the |ight
of concepts of liberty and fundanental freedons guaranteed
by Article 19 (1) , 21 and 22 of the Constitution
Revi ewi ng several decisions in the case of Hasmukh S/o
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Bhagwanti M Patel v. The State of Gujarat & Qthers. , (2)
this Court held that a denmocratic Constitution is not to be
interpreted nmerely froma |exicographer’s angle but with a
realisation that it is an enbodiment of the living thoughts
and aspirations of a free people. The concept of 'grounds’
used in the context of detention in Article 22(5) of the
Constitution and in sub-section (3) of section 3 of COFFPCSA
, therefore , has to receive an interpretation which will
keep it nmeaningfully in tune with a contenporary notions.
While the expression "grounds’’ for that matters includes
not only conclusions of fact but also all the "basic facts”
on which those conclusions were founded |, they are
different from subsidiary facts or further particulars or
the basic facts.

In the instant case , the ground of detention is
the satisfaction of the detaining authority that with a view
to preventing the detenu from acting in any nmanner
prejudicial to the conservation  or augnentation of foreign
exchange or with a viewto preventing the detenu from

inter alia -, dealing in smuggl ed goods ot herw se than by
engagi ng -in -transporting or _concealing or keeping the
smuggl ed goods , or engaging in transporting or concealing

or keeping smuggled goods the detention of the detenu is
necessary. This satisfaction was arrived at as inferences
fromseveral factors. These have been separately nentioned.
One of themis the contention but this ground was taken into
consi deration without taking note of the retraction nmade
thereafter. But the inference of the satisfaction was drawn
fromseveral factors which have been enunerated before. W
have to exam ne whet her even if the facts

(1) [1981] S.C.R 962.

(2) [1981] 1 S.C R 353.
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stated in the confession are conpletelyignored , then the
i nferences can still be drawn from other independent and
objective facts nmentioned in this case , namely the fact of

sei zure after search of 60 gold biscuits fromthe suitcase
of the daughter in the presence of the father /which
i ndubitably belonged to the father and adnmitted by himto
belong to himfor which no explanation has been given and
secondly the seizure of the papers connected wth other
groups and organi sations Pratap Sait and others to whom-gold
has been sold by the father are rel evant grounds from which
an inference can reasonably be drawn for the satisfaction of
the detaining authority for detaining the detenu for the
purpose of section 3(1) (iii) and 3(1) (IV). W are of the
opi nion that the inmpugned order cannot be chall enged nerely
by the rejection of the inference drawn from confession. The
sanme argunent was presented ina little different shade
nanely the fact or retraction should have been considered by
the detaining authority and the Court does not know that
had that been taken into consideration , what conclusion
the detaining authority would have arrived at.  This
contention cannot be accepted. W are not concerned w th the
sufficiency of the grounds. W are concerned whether there
are relevant nmaterials on which a reasonable belief or
convi ction could have been entertained by the detaining
authority on the grounds nentioned in section 3(1) of the
said Act. \Wether other ground should have been taken into
consideration or not is not relevant at the stage of the
passing of the detention order. This contention , therefore
, cannot be accepted. If that is the position then in view
of section b5A of the Act there was sufficient material to
sustain this ground of detention

In the case of State of Qujarat v. Chamanl al
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Manj i bhai Soni , (1) this Court maintained the order of the
Hi gh Court quashing the detention. This Court observed that
detention under section 3 of the Act was only for the
purpose of preventing srmuggling and all the grounds |,
whet her there are one or nore , would be relatable Only to
various activities of smuggling and no other separate ground
which could deal with matters other than smnmuggling could be
concei ved of because the Act of snuggling covered severa
activities each fornmng a separate ground of detention and
the Act dealt with no other act except smuggling. Whenever
al | egati ons of

(1) [1981] 2 S.C. R 500.
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the custody of the Customs Oficers his advocate
addressed a letter and sent.a telegramto them protesting
against his detention and illegal custody beyond 24 hours

and al so expressing -an apprehension that he was being
detained with-a view to obtain confessional statenments under
duress. It ~was admtted that the advocate's request for
perm ssion to remain present at the time of interrogation of
the detenu was turned down by the Custons O ficers. The
advocate was also told that the detenu would be produced
before a Magistrate on the day of request but that was not
done. He was produced on the followi ng day and was renanded
to judicial custody pernmitting further interrogation while
in judicial custody , the detenu refused to sign the
further statenents' and squarely resiled. Wile the detenu’s
application for bail was pending before the Mgistrate |,
the respondent passed the inpugned order. In petition under
Art. 226 of the Constitution for the issue of-a wit of

habeas corpus , the appell ant contended that the order of
the detaining authority was I|iable to be set aside because
full facts of the case were not intinated before the
detention order was passed and therefore , there was

conpl ete non-application of mnd of the detaining authority
to the attendant vital «circunstances. It was held that the

i mpugned order was invalid andillegal because there was
conplete non-application of the mnd of the detaining
authority to the nost nmaterial and vital facts. In the
instant case before us |, there ~was no request for

consultation with the advocate. There is no case of non-
production in spite of intimation by the advocate to the
Custons officers before a Mgistrate. The confessiona
statenments of course , were retracted. But-in this case the
confessional statenents was not the only fact upon which the
detaining authority had passed an order. |In the prem ses
even if the confessional statements which were retracted as
such could not be taken into consideration , there are
ot her facts independent of the confessional statenment as
nentioned herei nbefore which can reasonably lead to the
satisfaction that the authorities have cone to.

The contention on behalf of the detenus that there was
delay in serving the grounds upon the detenus has been dealt
with. There is no substance in the contention in view of
what is stated hereinbefore

So far as the ground that the detenus were not allowed
to be represented properly before the Advisory Board? from
the facts
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narrated in affidavit in opposition where it has been stated
that services of Dr. S.C Purohit , Seni or Scientist
V.S.S C. Thunba , Trivandrum and Dr. Ms. Purohit were

available to the detenu to translate the statenents of the
detenu to the Advisory Board. The detenu was detained on
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20th June , 1984. As required under section 8(3) of the Act
, the case of the detenu was referred to the Advisory Board
in CGovernnent letter dat ed 18t h July. 1984. The
representations subnmitted by the detenu were al so forwarded
to the Advisory Board for its consideration. The services of
the two persons mentioned here in before were utilised by
the Board in understanding the statenent of the detenu and
deci phreing the representation in Qujarati submtted by the
detenu , Venilal Mehta to the State Government which was
also forwarded to the Board. Therefore , it has cannot be
said that detenus have not been given proper facility to be
represented before the Advisory Board. The contention that
the fact that there was retraction of the confession not
havi ng been taken into consideration had vitiated orders has
been dealt with. The _allegation or the subnission that the
detaining authority did not independently consider the
representation of ~the detenu put nechanically followed the
opi ni on" of the Advisory Board cannot be sustained in view of
the facts and circumstances of this case.

In this case there was evidence before the authorities
concerned-that~ 60 gold biscuits of  foreign origin wthout
any explanation of their inportation were found in the
possession of the father-that is undisputed. Venilal could
not give any explanation-of their being in there possession
These were smuggled. Secondly , there was evidence in view
of the subsequent other facts independent of the confessions
of the father and the sons and the daughter that the father
was in contact with' persons who were buying smuggled gold
fromhim and buying at high prices. Their tel ephone numnber
were found and they could be identified from the papers
seized during the search at - his hotel “room The detenu
Venilal nade a nmercy petition-

As the statenment of objects and reasons of 1975
Amending Act state that snuggling of foreign exchange
racketeering and related activities have a deterious effect
on the national economy and thereby a serious adverse effect
on the security of State. The society nust be protected from
that social nenace by i mobilizing
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the persons by detention of the persons engaged .in those
operations and to disrupt the nachinery established for
furthering snuggling and foreign exchange manipul ations
(Statement of objects and reasons of 1975 Act). Preventive
detention unlike punitive detention which is to punish for

the wong done , is to protect the society hy preventing
wr ong being done. Though such powers nust be very cautiously
exerci sed not to underm ne the fundanent al freedons
guaranteed to our people , the procedural safeguards are to

ensure that yet these nust be | ooked at froma pragmatic and
conmonsense point of view The exercise of the power of
preventive detention nust be strictly within the safeguards
provided. W are governed by the Constitution and our
Constitution enbodies a particular phil osophy of Governnent
and a way of life and t hat necessarily requires
under st andi ng between those who exercise powers and the
peopl e over whomor in respect of whom such power is
exerci sed. The purpose of exercise of all such powers by the
CGovernment rmust be to pronmote conmmon wel | -bei ng and nust be
to sub-serve the commopn good. It is necessary to be protect
therefore the individual rights in so far as practicable
which arc not inconsistent with the security and wel |l -being
of the society. Grant of power inposes Iimtation on the Use
of the power. There are various procedural safeguards and we
must construe those in proper light and from pragmatic
conmonsense point of view W nust renenber that observance
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of witten |aw about the procedural safeguards for the
protection of the individual is normally the high duty of

public official but in all circunmstances not the highest.
The law of self preservation and protection of the country
and national security may claimin certain circunstances
hi gher priority.

As has bean said by Thomas Jefferson "To |ose our
country by a scrupul ous adherence to witten law, would be
to lose itself , with life, Iliberty , property and al
those who are enjoying them with us |, thus absurdly
sacrificing the end to the nmeans" (Thonmas Jefferson
Witings (Washington ed) , V. 542-545 and The Constitution
Between friends by Louti's Fisher 47). By the aforesaid
approach both justice and power can by brought together and
whatever is just nmay be powerful and whatever nay by
power ful may be just
732

I.n the background of the facts and circunstances of
this case the procedural safeguards have been conplied wth
as far as practicable. There are no nerits in the fancied

grievances of ~the detenus. In that  view of the matter
these petitions fail and are accordingly dism ssed.
A P.J. Petitions disnissed.
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