http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 16

CASE NO. :
Appeal (civil) 3586 of 1984
Appeal (civil) 710-711 of 1981 Appeal (civil) 6808-6809 of 1983
Appeal (civil) 6810 of 1983 Appeal (civil) 10649 of 1983 Appeal (civi
) 779 of 1982 Appeal (civil) 2723 of 1981
PETI TI ONER
STATE OF PUNJAB
Vs.
RESPONDENT:
N.C. BUDHARAJ (DEAD) BY L.RS., ETC. ETC
DATE OF JUDGVENT: 10/ 01/ 2001
BENCH

S. R Babu, 'Dor aswany Raju, S.P.Pati

JUDGMENT

RAJU, J.

The principal question “arising in all these civi
appeals and stand referred to for the consideration of the
Constitution Bench is as to whether the Arbitrator has got
jurisdiction to award interest for the pre-reference period
in cases which arose prior to the comrencenent into force on
19.8.1981 of the Interest Act, 1978, when the provisions of
the Interest Act 1839 was holding the field. The cases
before us relate to the appointnent of the Arbitrators
concerned by the specified authority, on. a demand nmade
t her ef or by the contractor concer ned wi t hout t he
intervention of the Court. The Arbitrators concerned, while
sustaining portions of the claimnmade in the Awards  also
allowed on those anpbunts interest fromthe due date of  the
amount till date of Award. On the Awards being made the
Rule of Court, as per the determ nation made by the ' G vi
Court, the State pursued the matter before the Hi gh | Court
unsuccessfully and the H gh Court sustained the claimof the
contractor for interest fromthe due date up to the date of
the Award. Aggri eved, the above appeals cane to be filed
and entertained on certain limted and specified grounds,
inclusive of the dispute relating to the Award of interest
for the period prior to the date of the Award.

The Bench of three |earned judges, who heard the
appeals initially, considered it necessary to refer to a
larger Bench for an aut horitative pronouncenent, t he
foll owi ng question of |aw

In the absence of any prohibition to claimor grant
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interest wunder the arbitration agreenent whether Arbitrator
has no jurisdiction to award interest for the pre-reference
period under the general Ilaw or equitable principles,
although such claim may not strictly fall wthin the
provisions of Interest Act, 1839 ? (since reported in 1999
(9) SCC 514)

The order of reference also further indicated that
there is no clause in the agreenent as regards the paynent
of interest for the pre-reference period and that there is
al so no clause prohibiting the payment of interest for the
pre- reference period.

Bef ore adverting even to the respective contentions of
parties on either side and undertaking a consideration of
the same, it would be necessary to refer to some of the
decisions of this Court and highlight the principles laid
down therein, since the chore of controversy centres around
the efficacy and effect of those principles on the issue
raised —and stand referred to this Bench. The | eading
deci si on ~which undertook an analysis of the case |aw on the
subject and laid down certain propositions of law is
reported in Executive Engineer (lrrigation), Balinmela and
O hers vs Abhaduta Jena and Qthers [(1988) 1 SCC 418] (to be
referred to hereinafter as Jenas Case). |n paragraph 4
of the judgment, the general state of |law is found stated as
fol |l ows:

It is inportant to notice at this stage that both the
Interest Act of 1839 and the Interest Act of 1978 provide
for the award of interest upto the date of the institution
of the proceedings. Neither the Interest Act of 1839 nor
the Interest Act of 1978 provides for the award of pendente
lite interest. W nust |ook el sewhere for the law relating
to the award of interest pendente lite. This, we find,
provided for in Section 34 of the Cvil Procedure Code in
the case of courts. Section (34, however, applies to
arbitrations in suit for the sinple reason that where a
matter is referred to arbitration.in a suit, the arbitrator
will have all the powers of the court in deciding the
di sput e. Secti on 34 does not otherw se apply to
arbitrations as arbitrators are not <courts wthin the
nmeaning of Section 34 Cvil Procedure Code. Again, we mnust
| ook elsewhere to discover the right of the arbitrator to
award interest before the institution of the proceedings, in
cases where the proceedings had concluded before the
commencement of the Interest Act of 1978. \Wile under the
Interest Act of 1978 the expression court was defined to
include an arbitrator, under the Interest Act of 1839 it was
not so defined. The result is that while in cases arising
after the commrencenent of Interest Act of 1978 an arbitrator
has the same power as the court to award interest up to the
date of institution of the proceedings, in cases which arose
prior to the commencenent of the 1978 Act the arbitrator has
no such power under the Interest Act of 1839. It is,
therefore necessary, as we said, to | ook el sewhere for the
power of the arbitrator to award interest up to the date of
institution of the proceedings. Since the arbitrator is
required to conduct hinself and make the award i n accordance
with law we nust |ook to the substantive |aw for the power
of the arbitrator to award interest before the comencenent
of the proceedings. |If the agreenent between the parties
entitles the arbitrator to award interest no further
guestion arises and the arbitrator may award interest.
Simlarly if there is a usage of trade having the force of
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law the arbitrator may award interest. Again if there are
any other provisions of the substantive |law enabling the
award of interest the arbitrator nay award interest. By way
of an illustration, we wmy nention Section 80 of the
Negoti abl e I nstruments Act as a provision of the substantive
[ aw under which the court may award interest even in a case
where no rate of interest is specified in the pronissory
note or bill of exchange. W nay also refer Section 61 (2)
of the Sale of Goods Act which provides for the award of
interest to the seller or the buyer as the case may be under
certain circumstances in suits filed by them W may
further cite the instance of the non-performance of a
contract of which equity could give specific perfornmance and
to award interest. W may also cite a case where one of the
parties is forced to pay interest to a third party, say on
an overdraft, consequent on the failure of the other party
to the contract not fulfilling the obligation of paying the
amount ~due to them In such a case also equity may conpel
the paynent of interest. Loss of interest in the place of
the right to remain in possession may be rightfully clainmed
in equity by the owner of a property who has been
di spossessed fromit.

After considering the earlier cases on the subject, it

has been observed thus: 16. The question of award of @@

JJJid

interest by an arbitrator was considered in the renmining
cases to which we have referred earlier. Nachiappa Chettiar
V. Subramani am Chettiar, Satinder Singh v.  Anrao Singh,
Firm Madanl al Roshanl al Mhajanv. Hukunthand MIls Ltd.,
Union of India v. Bungo Steel Furniture Pvt. -Ltd., Ashok
Construction Co. v. Union of India and State of Madhya
Pradesh v. Ms Saith & Skelton Pvt.~ Ltd.” were all cases
in which the reference to arbitration was nmade by the court,
of all the disputes in the suit. It was held that the
arbitrator nust be assuned in those circunstances to have
the sanme power to award interest as the court. It was on
that basis that the award of pendente lite interest was nade
on the principle of Section 34 Cvil Procedure Code in
Nachi appa Chettiar v. Subramani am Chettiar, Firm Mdanl a

Roshanl al Mahaj an v. Hukunthand MIIs Ltd., Union of India
V. Bungo Furniture Pvt. Ltd. and State of Madhya Pradesh
V. Ms Saith & Skelton Pvt. Ltd. |In regard to interest
prior to the suit, it was held in these cases that sincethe
Interest Act, 1839 was not applicable, interest could be
awarded if there was an agreenment to pay interest or a usage
of trade having the force of |aw or any other provision of
substantive law entitling the clainmant to recover interest.
Il'lustrations of the provisions of substantive  |aw  under
which the arbitrator could award interest were also given in
sone of the cases. It was said, for instance, ‘where an
owner was deprived of his property, the right to 'receive
interest took the place of the right to retain possession,
and the owner of imovable property who | ost possession - of
it was, therefore, entitled to claiminterest in the place
of right to retain possession. It was further said that it
would be so whether possession of inmmovable property was
taken away by private treaty or by compul sory acquisition

Anot her instance where interest could be awarded was under
Section 61 (2) of the Sale of Goods Act which provided for
the award of interest to the seller or the buyer, as the
case mmy be, under the circunstances specified in that
section.

17. Section 80 of the Negotiable Instruments Act was
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nmentioned as an instance of a provision of the substantive
aw under which interest prior to the institution of the

proceedings could be awarded. Interest could also be
awarded in cases of non- performance of a contract of which
equity could give specific performance. Set h Thawar das

Pherumal was a case of direct reference to arbitration
without the intervention of a court. Neither the Interest
Act, 1839 nor the Civil Procedure Code applied as an
arbitrator was not a court. Interest could, therefore, be
awarded only if there was an agreenent to pay interest or a
usage of trade having the force of law or sone other
provi si on of the substantive law which entitled the
plaintiff to receive interest. |In that case, interest had
been awarded on the ground that it was reasonable to award
interest and the court, therefore, held that the arbitrator
was wong in awardi ng the interest.

18. VWile this is the position in cases which arose
prior to the comng into force of the Interest Act, 1978, in
cases arising after the conming into force of the Act, the
position —nowis that though the award of pendente lite
interest is still governed by the sane principles, the award
of interest prior to the suit is now governed by the
Interest Act, 1978. Under the Interest Act, 1978, an
arbitrator is, by definition, a court and may now award
interest in all the cases to which the Interest Act
applies.

Thereupon, dealing wth the cases before them the
general principles noticed were applied and they were
di sposed of in the follow ng terms:

20. Conming to the cases before us, we find that in
G vil Appeal Nos. 120 and 121 of 1981 before the
arbitrator, there was no answer to the claimfor interest
and we see no justification for us-at this stage to go into
the question whether interest was rightly awarded or not.
Qut of the remaining cases we find that in all cases except
two (Civil Appeal Nos. 6019-22 of 1983 and GCivil ~Appea
No. 2257 of 1984), the reference to arbitration were made
prior to the commencenment of the new Act which was on August
19, 1981. In the cases to which the Interest Act, 1978
applies, it was argued by Dr Chitale, |earned counsel for
the respondents, that the anmount clainmed was a sum certain
payable at a certain time by virtue of a witten instrunent
and, therefore, interest was payabl e under the Interest Act
for the period before the conmencenment of the proceedings.
In support of his contention that the anpunt clained was a
sum certain payable at a certain tine by virtue of a witten
instrunment, the |earned counsel relied upon the decision of
this Court in State of Rajasthan v. Raghubir Singh. The
case certainly supports himand in the cases to which the
1978 Interest Act applies the award of interest prior to the
proceeding is not open to question. |In regard to pendente
lite interest, that is, interest fromthe date of reference
to the date of the award, the claimants wuld not be
entitled to the same for the sinple reason that the
arbitrator is not a court within the meaning of Section 34
of the CPC, nor were the references to arbitration made in
the course of suits. 1In the remaining cases which arose
before the comencenment of the Interest Act, 1978, the
respondents are not entitled to claiminterest either before
the comencenent of the proceedings or during the pendency
of the arbitration. They are not entitled to claiminterest
for the period prior to the commencenent of the arbitration
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proceedings for the reason that the Interest Act, 1839 does
not apply to their cases and there is no agreenent to pay
interest or any usage of trade having the force of law or
any other provision of |aw under which the claimants were
entitled to recover interest. They are not entitled to
claim pendente lite interest as the arbitrator is not a
court nor were the references to arbitration nade in suits.
One of the subm ssions nade on behal f of the respondents was

t hat in every case, all di sputes were referred to
arbitration and the jurisdiction of the arbitrator to award
interest wunder certain circunstances was undeni abl e. The

award not being a speaking award, it was not permi ssible to
specul ate on the reasons for the award of interest and the
court was not entitled to go behind the award and disall ow

t he i nterest. It is difficult to agree wth this
submi ssi on. The arbitrator . is bound to nmake his award in
accordance with law. If the arbitrator could not possibly

have awarded interest on any perm ssible ground because such
ground' di'd not exist, it would be open to the court to set
aside the award relating to the award of interest on the
ground of anerror apparent on the record. On the other
hand, if there was the slightest possibility of the
entitlenent of the claimant to interest on one or other of
the legally permssible-grounds, it nmay not be open to the
court to go behind the award and deci de whether the award of
interest was justifiable. W do not want to enter into a
di scussion on the legality or propriety of a non- speaking
award as we understand the question is now awaiting the
decision of a Seven Judge Bench. ~In the light of what we
have said above, Civil Appeal Nos. 120 and 121 of 1981 are
di smssed, Civil Appeal Nos. 6019-22 of 1983 ~and Civi
Appeal No.2257 of 1984 are allowed to this extent that
interest during the pendency of the arbitration proceedi ngs
is disallowed and the rest of the civil appeals are all owed
to the extent that both interest prior to the proceedings
and interest during the pendency of the proceedings are
di sal | owned. There wll be no order as to costs.
S. L. P.8640/81 is disposed of on the sane |ines.

The deci sion, which equally need a detailed reference,
is that of Constitution Bench reported in -Secretary,
Irrigation Department, GCovernment of Orissa and Others vs
G C Roy [(1992) 1 SCC 508] (hereinafter referred to as
Roys case). O the two issues raised in the appea
therein, the one which related to the jurisdiction of the
Arbitrator to award pendente lite interest when taken up for
hearing before a Bench, the correctness of Jenas case
(supra) insofar as it held that the Arbitrator had no power
to award interest pendente lite was contested and on the
view taken by that Bench that the said question required
further consideration by a larger Bench, the nmatter was
pl aced before the Constitution Bench. Utimtely, the
Constitution Bench held that the decision in Jenas case
(supra) does not |lay down good | aw and where the agreenent
between the parties does not prohibit grant of interest and
where a party clains interest and that dispute (along wth
the claimfor principal anmount or independently) is referred
to the Arbitrator, he will have the power to award interest
pendente lite, for the reason that in such a case it nust be
presuned that interest was an inplied termof the agreenent
between the parties and therefore the parties refer al
their disputes - or refer the dispute as to interest as such
to the Arbitrator- which he shall have power to decide. It
was al so emphasi sed therein that the matter being one within
the discretion of the Arbitrator - the sane requires to be
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exercised in the light of all facts and circunstances of the
case, keeping the ends of justice in view

The Constitution Bench, which decided Roys case
(supra) after a critical analysis of the earlier decisions
i ncluding the one in Jenas case (supra), held as foll ows:

43. The question still renmains whether arbitrator
has the power to award interest pendente lite, and if so on
what principle. W nust reiterate that we are dealing with
the situation where the agreenent does not provide for grant

of such interest nor does it prohibit such grant. 1In other
words, we are dealing with a case where the agreenment is
silent as to award of interest. On a conspectus of

af orenment i oned deci sions, the follow ng principles energe:

(i) A person deprived of the use of noney to which he
is legitimtely entitled has a right to be conpensated for
the deprivation, call it by any nane. It nay be called
i nterest, conpensati on or damages. This basic consideration
is as valid for the periodthe dispute is pending before the
arbitrator as it is for the period prior to the arbitrator
entering upon the reference. This is the principle of
Section 34, Cvil Procedure Code and there is no reason or
principle to hold otherwise in the case of "arbitrator.

(ii) An arbitrator is an alternative form(sic forum

for resolution of disputes arising between the parties. |If
so, he nust have the power to decide all the disputes or
di fferences arising between the parties. |[If the arbitrator

has no power to award interest pendente lite, the party
claimng it would have to approach the court for that
purpose, even though he nay have obtained satisfaction in
respect of other clains fromthe arbitrator. This would
lead to nmultiplicity of proceedings.

(iii) An arbitrator is the/creature of an agreenent.
It is open to the parties to confer upon him such powers and
prescribe such procedure for himto follow, as they  think
fit, so long as they are not opposed to |law. — (The ~ proviso
to Section 41 and Section 3 of Arbitration Act -illustrate
this point). Al the sanme, the agreenent nust be in
conformity wth law. The arbitrator nust also act and make
his award in accordance with the general |aw of the | and and
the agreenent.

(iv) Over the years, the English and Indian courts
have acted on the assunption that where the agreenment . does
not prohibit and a party to the reference makes a claimfor
interest, the arbitrator nust have the power to /award
interest pendente lite. Thawardas has not been followed in
the later decisions of this Court. |t has been expl ai ned
and distinguished on the basis that in that case there was
no claim for interest but only a claim for unliquidated
damages. It has been said repeatedly that observations in
the said judgment were not intended to lay down any such
absolute or universal rule as they appear to, on first

i mpressi on. Until Jena case alnost all the courts in the
country had wupheld the power of the arbitrator to award
interest pendente lite. Continuity and certainty is a

hi ghly desirable feature of |aw.

(v) Interest pendente lite is not a matter of
substantive law, like interest for the period anterior to
ref erence (pre-reference period). For doing conplete
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justice between the parties, such power has always been
inferred.

While overruling Jenas case on the above principles,
this Court applied the principle of prospective overruling
making it <clear that their decision shall not entitle any
party nor shall it enpower any Court to re-open proceedi ngs
which have already becone final and that the |law declared
shal | apply only to pendi ng proceedi ngs.

The area of consideration and the questions which fel
for the determ nation of the cases in Jenas case and Roys
case have been adverted to in Roys case itself and in para
8 of the judgnment it has been observed as foll ows:

CGenerally, the question of award of interest by the
arbitrator nmay arise inrespect of three different periods,

nanel y: (i) for the period commencing fromthe date of
dispute till “the "date the —arbitrator enters wupon the
ref erence; (ii) for the period comencing fromthe date of
the arbitrators entering upon reference till the date of

making the award; and (iii) for the period conmencing from
the date of making of the award till the date the award is
made the rule of the court or till the date of realisation

whi chever is earlier. In the appeals before us we are
concerned only with the second of the three aforenentioned
peri ods. In Jena Case, two _questions arose for

consi deration of ‘the Court, namely: (i) the power of the
arbitrator to award interest for the period prior to his
entering upon reference, and; (ii) the “powers of the
arbitrator to award interest for the period the dispute
remai ned pendi ng before himpendente lite. Since, the Court
dealt with the second question in detail and held that the
arbitrator had no jurisdiction or authority to awar d
interest pendente lite, we think it necessary to consider
the reasons for the decision.. Justice Chinnappa Reddy, J.
speaking for the bench held that ‘neither the Interest Act,
1839 nor the Interest Act, 1978 conferred power on the
arbitrator for awarding interest pendente lite. The l'earned
Judge observed that Section 34 of the Cvil Procedure Code
which provides for the same did not apply to -arbitrator
i nasmuch as an arbitrator is not a court within the meaning
of the said provision. Consequently the arbitrator - could
not award interest pendente lite.

In Jugal Kishore Prabhatilal Sharma™ & O's. Vs
Vijayendra P. Sharma & Anr.[(1993) 1 SCC 114] a Bench of
three |earned judges to which B.P. Jeevan Reddy, J. was a
party observed that there was force in the contention /that
the decision in Roys case did not affect the position of
law relating to the power of the Arbitrator in respect of
the period prior to reference in respect of a pre 1978 Act
peri od. B. P. Jeevan Reddy, J. who was al so a nmenber of
the Constitution Bench which decided Roys case, wote a
separate concurring opinion clarifying the position that
Roys case was concerned with the power of the Arbitrator to

award interest pendente lite wunlike Jenas case which
consi dered the question both for the pre-reference period as
well as the pendente lite period and therefore, it may not

be right to read the decision in Roys case as overruling
Jenas case insofar as it dealt with the power of the
arbitrator to award interest for the pre-reference period.
The Ilearned Judge (Jeevan Reddy, J.) speaking for another
Bench in the decision reported in State of Orissa vs B.N
Agarwal a [(1993) 1 SCC 140] reaffirmed the sane position and
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even rejected a request for reference of the matter to a
| arger Bench of this Court. The decision in State of Orissa
vs B.N Agarwalla [(1997) 2 SCC 469], also reaffirmed the
above position.

In B.N Agarwallas case (supra) [(1997)2 SCC 469],
B. N. Kirpal, J., speaking for a Bench of three |earned
judges of this Court, adverted to the earlier decisions sone
of which rendered even after those noticed above and held as
fol | ows:

18. In view of the aforesaid decisions there can now
be no doubt wth regard to the jurisdiction of the
arbitrator to grant interest. The principles which can now
be said to be well-settled are that the arbitrator has the
jurisdiction to award pre- reference interest in cases which
arose after the Interest Act, 1978 had becone applicable.
Wth regard to those cases pertaining to the period prior to
the applicability of the Interest Act, 1978, in the absence
of any ‘'substantive |law, contract or usage, the arbitrator
has no jurisdiction to award interest. For the period
during which the arbitration proceedings were pending in
view of the decision in GC. Roy case and Hi ndustan
Construction Ltd. case, the arbitrator has the power to
award interest. The power of the arbitrator to award
interest for the post-award period al'so exists and this
aspect has been considered in the discussion relating to
Cvil Appeal No.9234 of 1994 in the later ‘part of this
j udgrent .

As to what should happen for the post Award period,
Section 29 of the Arbitration Act, 1940, itself  provides
clue for an answer by stipulating that where and insofar as
an award is for the paynment of noney, the Court nmay in the
decree order interest fromthe date of the decree at  such
rate as the Court deens reasonable to be paid on the
principal sumas adjudged by the award and confirnmed by the
decree. Thi s question has been specifically dealt with in
H ndustan Construction Conpany Ltd. vs State of Jamu &
Kashmr [(1992) 4 SCC 217] by a Bench of three |earned
judges and it was held therein as fol | ows:

5. The question of interest can be easily disposed
of as it is covered by recent decisions of this Court. It
is sufficient to refer to the latest decisionof a five
Judge bench of this Court in Secretary, Irrigation

Department, CGovt. of Orisssa vs GC. Roy. Though the said
decision deals wth the power of the arbitrator to award
interest pendente lite, the principle of the decision nakes
it clear that the arbitrator is conpetent to award i nterest
for the period comrencing with the date of award to-the date
of decree or date of realisation, whichever is earlier

This is also quite logical for, while award of interest for
the period prior to an arbitrator entering upon the
reference is a nmatter of substantive law, the grant  of
interest for the post- award period is a nmatter of
procedure. Section 34 of Code of Civil Procedure provides
both for awarding of interest pendente lite as well as for
the post-decree period and the principle of Section 34 has
been held applicable to proceedi ngs before the arbitrator,

though the section as such may not apply. In this
connection, the decision in Union of India vs Bungo Stee
Furniture (P) Ltd. may be seen as also the decision in

Gujarat Water Supply & Sewerage Board vs Unique Erectors
(Qujarat) P. Ltd. which upholds the said power though on a
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sonmewhat different reasoning. W, therefore, think that the
award on Item No. 8 shoul d have been uphel d.

This aspect was also specifically dealt with and it
was held in B.N. Agarwallas case (Supra), as hereunder

37. When the arbitrator nakes an award, it is not
necessary that in every case the award has to be filed in a
court and a decree, in terns thereof, is passed. It does
happen that when an award is nmade, the party agai nst whomit
is made, may accept the award and conmply with the same. It
is rightly not disputed that fromthe date of passing of the
award, future interest can be awarded by the arbitrator as
held by this Court in the cases of Unique Erectors (QGujarat)
(P) Ltd. and H ndustan Construction Co. Ltd. The correct
procedure which should be adopted by the arbitrator is to
award future interest till the date of the decree or the
date of paynent, whichever is earlier. The effect of this
would 'be that if the award is voluntarily accepted, which
may not result in a decree being passed, then paynent of
interest —would be nade fromthe date of award till the date
of paynent. Where, however, as in the present case, the
award is filed in the court and a decree is passed in terms
thereof, then M. ~ Sanyal has rightly contended that it is
for the court to determne under Section 29 of the
Arbitration Act as to whether interest should be ordered to
be paid and if so at what rate.

It is in the above backdrop of the legal principles
enunci ated and considered holding the field that this
reference cane to be nmade for determning the -jurisdiction
of the Arbitrator to award interest for the pre- reference
period, in the circunstances stated in the very question of
ref erence.

Shri  Gobind Das, |earned senior counsel for the
appel l ants, submitted that having regard to the principles
and ratio laid down in Jenas case and B.N. Agarwalas case
(Supra) and the other decisions wherein the position canme to
be re-affirmed and followed consistently, the Arbitrator
will have no jurisdiction to award interest” for the
pre-reference period in a matter relating to the pre 1978
Act, period. The decision of this Court in GC Roys
case, according to the |Iearned counsel, has no relevance to
the case pertaining to pre-reference period, the sane
bei ng only concerned with pendente lite period and therefore
the authority of the Jenas case in respect of the pre-
reference period holding that no interest is  payable for
pre-reference period never stood undernined or overrul ed by
the decision of the Constitution Bench rendered in' GC
Roys case. Enphasi s has been laid to derive support to
this stand on the decisions reported in Bengal '\ Nagpur
Railway Co. Ltd. vs Ruttanji Ranji and others [AIR 1938 PC
67]; Set h Thawar das Pherunmal and anot her vs Union of India
[AIR 1955 SC 468 = 1955(2) SCR 48]; Union of India vs A L.
Rallia Ram [(1964) 3 SCR 164]; Union of India vs Watkins
Mayor & Co. [AIR 1966 SC 275]; Union of India vs West
Punj ab Factories Ltd. [(1966) 1 SCR 580 = AIR 1966 SC 395];
M's Ashok Construction Conpanys case (Supra) and State of
Madhya Pradesh vs Ms Saith & Skelton (P) Ltd. [(1972) 3
SCR 233]. According to the | earned counsel for the
appel l ants, the principles laid dowmm in Jenas case as
affirmed in GC  Roys case and as clarified and declared
in the subsequent decisions of this Court including the one
in B.N. Agarwal as case (Supra), do not call for any change
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or modification or alteration and the reference should be
answered in favour of the appellants.

Per contra, Shri Anil B. Di van, |learned Senior
Counsel spear heading the arguments on behalf of the
respondents followed by Sharvashri V.Bhagat and A K. Panda
strenuously contended that the ratio or the reasons which
formed the basis for the judgnment and the principles laid
down in G C. Roys case dehors their ultimate application
to the actual case before court for according relief,
renders the decision in Jenas case, insofar as it related
to award of interest for pre-reference period al so bad even
for the very reasons on which the Court in G C Roys case
found the judgnent in Jenas case bad or unsustainable in
respect of award of interest for pendente lite period. The
conclusions in Jenas case are said to be directly in
conflict with the earlier three judges judgment of this
Court ~and all these cases having been quoted with approva
in G C Roys case, Jenas case nust be held to be no | onger
good law even in respect of award of interest for the
pre-reference period. Argued the l'earned senior counse
further that inasnuch as the principles laid down in the
English cases (Chandris case, Edwards case) came to be
approved in G C Roys case, it becones inevitably necessary
to hold that the Arbitrator has jurisdiction to award
interest for pre-reference period as long as there is no
specific prohibition as such in the agreenent/contract
between parties restraining the clain paynment of interest,
on the principle of ‘an inplied termof the agreenent between
the parties, that the Arbitrator could award interest in a

case where the Court - could award it~ and that as a
consequence thereof when the parties refer all their
di sputes/ or the dispute as to interest as such - to the
Arbitrator, he shall have the necessary power to  award
interest - though such power may be exercised in his

di scretion in the light of all thefacts and circunstances
of the case and in the interests of justice. Qur attention
has also been invited inthis regard to certain English
cases: Chandris Vs. Isbrandtsen Mller Co. Inc. (1950
(2) Al England Law Reports 618); - President of India Vs.
La Pintada Conpania Navigacion S.A (Law Reports [1985] 1
A C 104); and Food Corporation of India Vs. Mar astr o
Conpania Naviera S. A of Panama (1986 (3) Al England Law
Reports 500 = [1987] 1 Wekly Law Reports 134), and those of
the Supreme Court in GC Roys case and sonme of the

decisions referred to therein. W have carefully considered
the subm ssions of the | earned counsel appearing on either
side. The mere reference and reliance placed by the counse

for the appellants on the earlier decisions which have been
al ready considered by this Court in deciding Jenas case and

G C. Roys case and expl ai ned, does not help to inprove the

position of the appellants in any nanner to sustain  their
pl ea. The Constitution Bench which dealt with G C Roys

case while adverting to the English cases reported in
Edwards vs Geat Wstern Railway Conmpany [(1851) 138 ER
603]; Podar Trading Co. Ltd. vs Francois Tagher [(1949) 2
Al ER 62]; Chandris vs Isbrandsten- Mdller Co. I nc.
[1950 (1) Al E R 768], observed, while quoting wth
approval the decision in Ashok Construction Companys case

(supra), that the principles laid down by this Court it only
accorded with the principles laid dowmm in Edwards case
(Supra) as understood in Chandris case (Supra). Ref erence
has also been made in GC. Roys case to the decision

reported in Union of India vs Bungo Steel Furniture Pvt.
Ltd. [AIR 1967 SC 1032] wherein also this Court accorded
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approval to the principles laid dow in the English cases,
observing as follows:

26. The above passages show that the Court |aid down
two principles: (i) it is aninplied termof the reference
that the arbitrator will decide the dispute according to
existing law and give such relief with regard to interest as
a court could give if it decides the dispute; (ii) though
in terms Section 34 of the Code of Cvil Procedure does not
apply to arbitration proceedings, the principle of that
section wll be applied by the arbitrator for awarding
interest in cases where a court of lawin a suit having
jurisdiction of the subject matter covered by Section 34
could grant a decree for interest. It is also relevant to
notice that this decision refers with approval to both the
Engli sh decisions i n Edwards and Chandris case besides the
decision of this Courtin Firm Madanlal Roshanlal. It is
not eworthy that the decision explains and distinguishes the
decision /in Thawardas on the same lines as was done in Firm
Madanl al ‘Roshanl al case

The subsequent devel oprent and march of law in
Engl and, in this connection also deserve to be noticed. 1In
President of |India vs La Pintada Comnpani a Navi gacion S. A
(supra), the House of Lords approved the rule in Chandris
case as foll ows:

The true positionin lawis, in ny opinion, not in
doubt . It is this.. Wuere parties refer a dispute between
them to arbitration.in England, they inpliedly agree that
the arbitration is to be conducted in accordance in al
respects with the I|aw of England, unless,  which seldom
occurs, the agreenment of reference provides ot herw se. It
is on this basis that it was held by the Court of Appeal in
Chandris vs |sbrandtsen-Mller Co. Inc.[1951] 1 K B. 240
that, although section 3(1) of the Act 1934, by its terms,
enmpowered only courts of record to include interest in sums
for which judgnent was given for damages or debt ,
arbitrators were neverthel ess enmpowered, by the agreenent of
reference, to apply English law, including so much of that
law as is to be found in section 3(1) of the Act of 1934
(At page 119.)

In Food Corporation of India vs Marastro -~ Conpania
Naviera S. A. of Panama (supra), it was held by the Court of
Appeal as hereunder:

Before section 19A there was no general statutory
provision enpowering arbitrators to award interest on the

suns they awarded. But it was held by this court in
Chandris vs Isbrandtsen-Mller Co. Inc. [1951] 1K B. 240
that, just as before the Act of 1934 cane into force an

arbitrator had been held entitled to award interest in the
ci rcunstances in which, under the G vil Procedure Act 1933,
a jury could have awarded interest, so equally, after the
Act of 1934 came into force, an arbitrator had inpliedly the
power to award interest which section 3 had conferred upon
courts of record

The decision in the Chandris case was approved by the
House of Lords in President of India vs La Pintada Conpania
Navi gacion S. A [1985] A C. 104. There, Lord Brandon of
QGakbrook said that, where parties refer a dispute between
them to arbitration in England, they inpliedly agree that
the arbitration is to be conducted in accordance in al
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respects with the law of England, unless the agreenent of
reference provides otherwi se. Thus, although section 3 of
the Act of 1934 by its terns enpowered only courts of record
to include interest in suns for which judgment was given for
damages or debt, arbitrators were neverthel ess enpowered, by
the agreenment of reference, to apply English |law, including
so nuch of that law as was to be found in section 3 of the
Act of 1934.

In ny judgnent, this implied agreenent in the
arbitration agreement is naturally to be understood as
enpowering arbitrators to apply English lawas it is from
time to time during the course of the reference (and in
particular in the context of the present case as it was at
the time of the hearing and the award) and not as an
agreenment empowering the-arbitrator to apply English |aw
crystallised as at the date of the arbitration agreenent.
As it was put by Cohen L.J. inthe Chandris case [1951] 1
K. B. 240, 264 (though adnmittedly w thout having his mnd
addressed to transitional problens):

In nmy opinion, -the right of arbitrators to award
interest was not derived fromsections 28 and 29 of the

G vil Procedure Act, 1833, but from the rule t hat
arbitrators had the powers of the appropriate court in the
matter of awarding interest. In ny opinion, therefore, the

effect of the Act of 1934 is that, after it cane into force,
an arbitrator had no | onger the powers of awardi ng interest
on damages conferred on juries by sections 28 and 29 of the
Cvil Procedure Act, 1833, but he had the power conferred on
the appropriate court in the act of 1934 described as a
‘court of record.

In the present case, the power of the court | under
section 3 of the Act of 1934 to award-interest on a judgnent
at the trial of proceedings whichthe arbitrator would by
inmplication prospectively have ‘had at the tine of the
arbitrati on agreenent had been superseded by the tine of the
hearing, and afortiori by the date of the award, by the
wi der powers of the court as a result of section 15 of the
Act of 1982. It is those wider powers which, by the
Chandris process of inplication, the arbitrator would -have
had when he nmade the award if section 19A had not been
inserted into the Arbitration Act 1950. The purpose  of
section 19A is to make explicit powers to. award interest
whi ch had previously rested on inplication.  There is thus a
further strong pointer to holding that section 19A has
retrospective effect and applies to pending (and future
arbitrations wunder arbitration agreenents whenever nmade,
just as the powers of the Hi gh Court and of the county
courts under section 35A of the Act of 1981 and section 97A
of the Act of 1959 apply to pr oceedi ngs whenever
instituted. (At pages 141 & 142)

The Constitution Bench in G C Roys case al so
recogni sed and accorded approval to this principle in para
43 (iii) by stating, The Arbitrator nust also act and make
his award in accordance with the general |aw of the | and and
the agreement.

As for the reliance placed for the appellants upon the
decisions reported in AIR 1938 PC 67; AIR 1955 SC 468 and
1966 (1) SCR 580, we are of the view that the observations
contained in those judgnents have to be construed in the
factual context and nature of the clains involved therein
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and not in the abstract and out of their context.
Thawar das case (Supra) is one where the Arbitrator awarded
interest on unliquidated damages for a period before the

reference to arbitration as well as for the peri od
subsequent to reference. The Bengal Nagpur Railway Conpany
Ltd. case (Supra) dealt with the claimof interest by way

of damages under Section 73 of the Contract Act and it was
observed therein that Section 73 is nerely declaratory of
the comon |law as to danages and that it was not avail able
to the plaintiff therein. In Wst Punjab Factories Ltd.
Case (Supra) also the suit claimwas for damages for |oss of
goods destroyed by fire, and issue No. (iv) considered
therein related to the question of awarding interest for the
period before the suit on the amount of damages decreed. A
car ef ul analysis of the principles underlying t hose
decisions would show that the claimof interest for the
period prior to -the commencenent of proceedings was not
countenanced in view of the settled and indisputable

position /of law that danages till quantified is not and
cannot be “said to be an ascertained or definite sum and
until it-is ascertained and crystalised into a definite sum

and decreed, no question of payment of interest for the
period prior to such quantification would either arise or be
permssible in law, even if made before regular civi
courts, in ordinary suits filed.

There can be no controversy over the position that the
Constitution Bench of this Court in GC  Roys case while
decl aring that the decision in Jenas case does not |ay down
good |aw upheld, as a consequence the jurisdiction of the

Arbitrator to award only pendente |ite interest, as
explained and highlighted in the subsequent decisions of
this Court. When the claiminvolved for consideration in
G C Roys case was only with reference to pendente ' lite

interest it cannot be expected of the Court to trave

outsi de, except for analysing the general principles, to
academ cal |y adjudicate the other ‘aspects of the matter also
deci ded by the Bench in Jenas case and overrul e the sane on

such other points, too. Be that as it may, the ratio 'or the
basis of reasons and principles underlying a decision is
distinct from the ultinmate relief granted or ~manner of
di sposal adopted in a given case. Whi-le laying down
principle No. (i) in para 43, it has been in unm stakable
terns declared that the basic proposition that a person
deprived of the use of noney to which he ~is legitimately
entitled to has a right to be conpensated for t he
deprivation, by whatever nane it nmay be called viz.,
interest, conpensation or damages, is as valid for _the
period the dispute is pending before the Arbitrator as it is
for the period prior to the Arbitrator entering upon the
ref erence. The efficacy and bi nding nature “of this

declaration of |aw cannot be either dimnished or whittled
down even on any known principle underlying the doctrine of
stare decisis. The sane is the position with reference to

the principle Nos. (ii) and (iii). It cannot be
legitimately contended that these principles would either
vary or could be different in a case relating to the award
of interest for the pre-reference period and to assune such
a contra position in juxta position would not only be

destructive in nat ure but al so il ogical and
sel f-contradictory resulting in grave mscarriage of
justice. Sone of the very reasons and principles which

wei ghed with the Constitution Bench in G C.Roys case to
sustain the jurisdiction of the Arbitrator to award pendente
lite interest in a claimarising out of an agreenent which
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does not also prohibit the grant of interest, in our view
woul d equally suffice and provide sound basis of reasoning
for upholding the power of the Arbitrator to award interest
in respect of the pre- reference period, too. The further
fact that the decisions of this Court, including the Jenas

case, envisaged four circunmstances or contingencies wherein
such interest for pre-reference period can be countenanced
by the Arbitrator, is by itself sufficient to confer
jurisdiction wupon the Arbitrator to entertain and consider
the said claim also, and consequently there is no
justification to thwart the same even at the threshold
denying the Arbitrator power even to entertain the claimas
such.

What difference it would make and consequences would
follow, if principle No. (i) is read along with principle
No. (v), be it even that, interest for the pre-reference
period “is a matter of substantive law unlike the interest
for the 'period pendente lite, which ultimately cane to be
al l owed. ‘applying the principles engrafted in Section 34 of
the Code of ~CGvil Procedure~ would next deserve our
consi derati on. Substantive Law, is that part of the |aw
which creates, defines and regul ates rights in contrast to
what is called adjective or renedial |aw which provides the
nmet hod of enforcing rights. Decisions, including the one in
Jenas case while adverting to the question of substantive
| aw has chosen to indicate by way of “illustration |aws such
as Sale of Goods Act, 1930 [Section 61(2)], Negotiable
Instruments Act, 1881 (Section 80) etc. The provisions of
the Interest Act 1839, which prescribes the general |aw of
interest and becones applicable in the absence of any
contractual or other statutory provisions specially dealing
with the subject, would also answer the description of
substantive law. This Act was excluded from consideration
for the sinple reason that unlike the inclusive definition
of Court in 1978 Act so as to include an Arbitrator, also
the 1839 Act did not provide any definition clause much
| ess an expansive one. Not only, Section 1 of the Interest
Act but even the provisions contained in Sale of Goods Act
and Negotiable Instrunents Act thenselves only envisage and
enable courts to grant or award interest. But~ on that
ground alone it could not be reasonably postulated that such
Acts applied only to proceedi ngs before Courts and not to
proceedi ngs before forums created in |ieu of conventiona
Cvil Courts. Once it is construed and considered that the
met hod of redressal of disputes by an alternative forum of
arbitration as agreed to between the parties, wth or
without the intervention of Court is only a substitute of
the conventional Civil Courts by foruns created by consent
of parties, it is but inevitably necessary that the parties
nmust be deened to have by inplication also agreed that the
arbitrator shall have power to award interest, the sane way
and in the sanme manner as courts do and woul d have done, had
there not been an agreenent for arbitration. It is in this
connection that the practice followed by English Courts
which canme to be noticed and approved by this Court also
lend support and strength to adopt such construction in
order to render conplete and substantial justice between the
parties. That there is nothing in the Interest Act, 1839 to
confine its operation and applicability only to proceedi ngs
before ordinary and conventional Courts, cannot also be
ignored, in this connection. In our view any such
restricted and literal construction which is bound to create
nunerous anomalies and ultimately defeat the ends of justice
should be scrupulously avoided. On the other hand, that
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interpretation which nakes the text not only match the
context but al so nake a reading of the provisions of an Act,
just, neaningful and purposeful and help to further and
advance the ends of justice nust alone comend for the
accept ance of courts of I aw. Adopting a di fferent
construction to deny a clai mant who opts for adjudication of
disputes by arbitral process alone and that too when
recourse to such process is nade without the intervention of
Court would amount to applying different and di scrimnatory
normse and standards to situations which admts of no such
difference and that too where there is no real distinction
based upon any acceptable or tangi ble reason

It is not in dispute that an Arbitrator appointed in a
pending suit or with the intervention of the Court, wll
have all the powers of the Court, in deciding the dispute
and the dispute is onlyin respect of an Arbitrator to whom
the reference has been nmde by the parties, wunder the
agreenent / wi thout the intervention of the Court. It would
then nean that the parties have to be driven to vexatious
[itigation before Courts by passing an agreenent of
arbitration, to be ultimately told to abide by it and have
the mtter formally referred by staying such proceedings
before Civil Court to secure to the Arbitrator power to
award interest also. In GC Roys case while enphasising
the inportance and need for availing arbitration process, it
has been observed as foll ows:

4. A dispute between two parties may be  determn ned

by court through judicial process or by arbitrator through a
non-judicial process. The resolution of dispute by court,
through judicial process is costly and tinme consum ng

Therefore, generally the parties with a viewto avoid del ay
and cost, prefer alternative nethod of settlenment of dispute
through arbitration proceedings: In addition to these two
known process of settlenent of dispute there is  another
alternative net hod of settlenent of dispute t hrough
statutory arbitration. Statutory arbitrations are regul ated
by the statutory provisions while the parties entering into
agreement for the resolution of their dispute through the
process of arbitration are free to enter into - agreenent
regarding the nethod, node and procedure of the resolution
of their dispute provided the sane are not opposed to any
provision of law. Many a tinme while suit is pending for
adj udi cation before a court, the court with the consent of
the parties, refers the dispute to arbitration. On account
of the growth in the international trade and comrerce and
also on account of |ong delays occurring in the disposal of
suits and appeals in courts, there has been  trenendous
novemnent towards the resolution of disputes t hrough
alternative forumof arbitrators. The alternative nethod of
settlenent of dispute through arbitration is a speedy and
conveni ent process, which is being foll owed throughout the
wor | d. In India since anci ent days settlenent of disputes
by Panches has been a common process for resolution  of
disputes in an informal manner. But now arbitration is
regul ated by statutory provisions.

If that be the position, Courts which of late

encourage litigants to opt for and avail of the alternative
method of resolution of disputes, would be penalising or
pl aci ng those who avail of the sanme in a serious
di sadvant age. Both | ogic and reason shoul d counsel courts

to lean nore in favour of the Arbitrator holding to possess
all the powers as are necessary to do conplete and ful
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justice between the parties in the same manner in which the
Cvil Court seized of the sane dispute could have done. By

agreeing to settle all the disputes and clainms arising out
of or relating to the contract between the parties through
arbitration instead of having recourse to Civil Court to
vindicate their rights the party concerned cannot be
considered to have frittered away and given up any claim
whi ch otherw se he could have successfully asserted before
Courts and obtained relief. By agreeing to have settl enent
of disputes through arbitration, the party concerned nust be
understood to have only opted for a different forum of
adjudication wth |ess cunbersome procedure, delay and
expense and not to abandon all or any of his substantive
rights wunder the various laws in force, according to which
only even the Arbitrator is obliged to adjudicate the clainms
referred to him As long as there is nothing in the
arbitration agreement to exclude the jurisdiction of the
Arbitrator to entertain a claimfor interest on the amunts
due under 'the contract, or any prohibition to claiminterest
on the ‘ampounts due and becone payable under the contract,
the jurisdiction of the Arbitrator to consider and award
interest in respect of all periods subject only to Section
29 of the Arbitration Act, 1940 and that too the powers of
the Court thereunder, has to be upheld. " The subm ssion that
the Arbitrator cannot have jurisdiction to award interest
for the period prior to the date of ~his  appointnent or
entering into reference which alone confers himpower is too
stal e and technical to be countenanced in our hands, for the
simple reason that in every case the appointnent of an
Arbitrator or even resort to Court to vindicate rights could
be only after disputes have cropped up between the parties
and continue to subsist wunresolved and “that " if t he
Arbitrator has the power to deal with and deci de disputes
whi ch cropped up at a point of time and for the period prior
to the appointnment of an Arbitrator, it is beyond
conprehension as to why and for what reason and with what
justification the Arbitrator should be denied only the power
to award interest for the pre-reference period when such
interest becones payable and has to be awarded ‘as an
accessory or incidental to the sumawarded as due and
payabl e, taking into account the deprivation of the use  of

such sumto the person lawmfully entitled to the sane. For
all the reasons stated above, we answer the reference by
holding that the Arbitrator appointed with or w thout the
intervention of the court, has jurisdiction to “award

interest, on the suns found due and payable, for the pre-
reference period, in the absence of any specific stipulation
or prohibition in the contract to claimor grant any . such
i nterest. The decision in Jenas case [1988 (1) SCC- 418]

taking a contra view does not |lay down the correct position
and stands overrul ed, prospectively, which nmeans that this
decision shall not entitle any party nor shall it enpower
any Court to reopen proceedi ngs which have al ready ' become
final, and apply only to any pendi ng proceedi ngs. No costs.




