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PETI TI ONER
BURN AND COVPANY LTD.

Vs.

RESPONDENT:
I TS WORKMEN

DATE OF JUDGVENT:
06/ 12/ 1963

BENCH

ACT:

I ndustrial Dispute-Bonus-Rehabilitation charges-Assessnent
on insufficient evidence, if binding-Salaries, rates and
taxes for previous years-If proper expenses for year in
guesti on- Audi tor’s findi ngs- Lf bi ndi ng on Tri bunal -
Devel opnent -~ rebate statutory reserve--Moiney paid into-If
expendi t ure on revenue account-Provident Fund, contribution-
If can be added to net profit for calculating gross profits-
Preference & ordinary Dividend rate.

HEADNOTE

Di spute arose between the conpany and its workmen over the
profit bonus for the year 1960. ~The conpany was prepared to
pay bonus at 3 1/2 nonths’ wages, but the worknmen demanded
nore. Applying the principles |aid down by this Court, the
Tri bunal worked out, the net available surplus after. naking
deductions for inconme-tax return on working capital and
rehabilitati on charges fromthe gross profit. It | appears
that the Tribunal «calculated the annual rehabilitation
charge mainly on the basis of what had been decided on the
guestion of rehabilitation charge/in the bonus dispute in a
previous year. The evidence adduced by the conpany, in the
present Reference, on the question of rehabilitation was
rejected by the Tribunal. |In calculating the gross profits
t he
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Tri bunal added back to the net profit in addition to the sum
whi ch the conpany agreed shoul d be added, the suns paid  as
salaries for the previous years rates and taxes in respect
of previous years, contribution for provident fund, the sum
paid into the devel opnent rebate statutory reserve, certain
expenditure said to have been incurred on purchases. and
repairs, and certain expenditure shown under. the / head
M scel | aneous expenses. The Tribunal awarded 51  nonths’
wages as bonus to the worknen.
Hel d: (i) That once the question as to what is necessary for
rehabilitation and over how many years it should be ' spread
has been properly decided by industrial adjudication, -the
assessment nmade ought not to be lightly disturbed if the
guestion comes up again in any future year. It is necessary
for industrial adjudication to project itself into the
future and decide the total rehabilitation charges over the
years and the nunber of years over which rehabilitation has
to be spread. Rehabilitation is, thus rightly regarded as a
| ong term probl em
But where the decision in one year is nore on the basis of
lack of evidence than on investigation of the evidence
adduced it would be unreasonable to treat this as binding
for all years to cone. |In such cases, if in any future
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di spute reliable evidence is adduced by the conpany on the
guestion of rehabilitation due weight should be given to it
and the Tribunal should not reject it nerely on the basis of
what has been found in the previous years.

(ii) The paynent of salaries of previous years as also rates
and taxes for previous years cannot be considered proper
expenses for the year in question for the purpose of
ascertaining available surplus. As pointed out by this
Court in its previous decisions, the credits and debits
referable to the working of previous years cannot be taken
into consideration for this purpose for the sinple reason
that the workman concerned do not remain identical year
after year.

(iii) The Tribunal was not bound to accept as correct
what ever had been found correct by the Auditors. The
Tri bunal was justified in refusing, in the absence of proper
evidence to accept the conpany’'s contention that t he
expenses shown in the profit and | oss account under
various heads of purchases and repairs were all revenue
expendi t ure:

(iv) The —nmobney paid into developnment rebate statutory
reserve cannot properly be considered as an expenditure on
revenue account, for it repmained avail able for the company’s
use t hroughout the year

(v) The paynent by way of contribution to the trustees of
the provident fund in accordance with the statute cannot be
properly regarded as a provision to neet a future liability.
Thi s payment shoul d be regarded as paynent nade for a denand
for liability of the year in question and cannot be added
back to the net profits to ascertain the gross profits.
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Indian Hurme Pipe Co. Ltd. v. Their worknmen, [1959] Supp. 2
S.C.R 948, referred to.

(vi) The rate of 7% on preference share being a
contractual one should not be dimnished and that an
increase of 30%was al so allowable under s. 3 (1) of the
Pref erence Shares (Regul ation of Dividends) Act, but such an
i ncrease was not admissible in respect of ordinary shares.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 97to 99
of 1963.
Appeal by special leave fromthe Award dated October 11
1961, of the 2nd Industrial Tribunal, Wst Bengal -in case
No. VIII-534 of 1960.
A. V. Viswanatha Sastri and D.N. Mikherjee, for the appell ant
(in C A No. 97/1963) and respondent No. 1 (in C A No. 98
and 99 of 1963).
H.N. Sanyal, Solicitor-GCeneral and B.P. Maheshwari, for the
appel lant (in C. A No. 99/1963).
D.L. Sen CGupta and B.P. Miheshwari, for the appellant (in

C.A No. 98/1963) and respondent No. 3 (in C A No.
97/ 1963) .
Di pak Datta Chaudhuri, for respondent No. 1 (in CA No
97/ 1963) .

N.C. Chatterjee, Ajit Roy Mikherjee and A K Nag, for
respondent no. 4 (in C A Nos. 97 and 98 of 1963).

Decenmber 6,1963. The Judgnent of the Court was delivered
by
DAS GUPTA, J.-This dispute between Burn & Conpany Limted,
(lron Wdrks), Howah and its worknen is over the profit
bonus for the year 1960. Previous disputes between this
Conpany and its workmen on the question of bonus for the
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years 1951-52, 1953-54 and 1955-56 ended with awards of
Industrial Tribunals in Wst Bengal. The dispute for the
bonus payabl e for the year 1955-56 came up to this Court in
appeal and was di sposed of by its Judgnment dated March 8,
1960. For the Company’s financial year from My 1, 1958 to
April 30, 1959, the bonus, if any, would be payable in 1960.

The Conpany
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was prepared to pay bonus equivalent to 3 1/2 nonths’ wages
but the worknmen demanded rmuch nore. It appears that the

Conpany has already made an advance of three nonths’ wages
on the suggestion of the Deputy Labour Conmm ssioner during
negotiations for settlenment. But the talks for settlenent
ultimately failed. On applying the principles laid down by
this Court in the matter, the Tribunal worked out the net
avai |l abl e surplus out  of which the claimfor bonus had to be
made at Rs. 53.31 lacs: After taking into consideration
that the Conpany had contributed Rs. 10.74 |acs towards the
enpl oyees’ provident fund and the inconme-tax rebate which
woul d be available to the Conpany in respect of the bonus
paynment, the Tribunal was of opinion‘that a sumof Rs. 35.20
lacs could be fairly distributed to the workmen as bonus.
It has accordingly awarded bonus to the extent of 5 1/2
nmonths’ wages. |t has further directed that the amount of
wages al ready paid/in advance towards the bonus shall be set
of f agai nst the bonus now awarded. Both the Conpany and the
wor kmen have appeal ed agai nst the award by special |eave.
The main controversy, as it always isin these cases, is on
t he conputation of  the available surplus. Di fferent
statenments have been filed by the several Unions by whomthe
wor kmen were represented showing a gross profit ~at rupees
seven crores and thirty-five lacs and avail abl'e surplus only
a fewlacs less than this. The Conpany’ s statenent ' showed
the gross profits at Rs. 1,48,891.72. From this  prior
charges which have to be deducted in arriving at the
avai |l abl e surplus were shown as

On account of incone tax ... Rs. 58,92,925
On account of return on paid up

capital ... Rs. 95,55,300
As return on working capital... Rs. 5,73, 326

For rehabilitation inclusive of

Rs. 20, 37,103 the normal no-

tional depreciation for the year ... Rs. 72,64,579

The figure thus reached for available surplus is “Rs.
1, 95,932 whi ch woul d be equivalent to | ess than
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10 days’ wages for the workmen. The Tribunal \in arriving at
the figure of Rs. 53-31 lacs as available surplus. has
calcul ated the gross profits at Rs. 181-82 lacs. . From this
it has deducted Rs. 71.36 lacs for income-tax, Rs. 7-39 |acs
as return on working capital and a further sumon account of
rehabilitation. For rehabilitation it has deducted Rs.
23.66 lacs as "rehabilitation charges" exclusive of the sum
of Rs. 20.37 lacs wunder the head Not i onal Nor-ma

Depr eci ation. As M. Sen who appeared before us for the
Conpany in these appeals, fairly pointed out that there is
an obvious mnistake in this calculation inasnmuch as the
Tri bunal having decided that Rs. 23.66 |acs should be the
annual rehabilitation charges should not have deducted this
entire anmount after having already deducted Rs. 20.73 for
Noti onal Nornal Depreciation. M. Sen admts that if the
deci si on that Rs. 23-66 lacs should be the annua

rehabilitation charge, allowable in the year in question

only an anount of Rs. 3.29 lacs should be deducted as prior
charge in addition to Rs. 20.37 lacs already deducted under
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the head Notional Normal Depreciation. |If the other figures
stood as cal culated by the Tribunal this would result in the
i ncrease of the available surplus to Rs. 73.68 lacs. It is
also clear that if the Tribunal’s decision that Rs. 23.66
lacs is the proper rehabilitation charge allowable for the
year in question is |left undisturbed the available surplus
would remain at about Rs. 51 lacs, even if all the other
figures as computed by the Conpany in its statenent were
allowed to stand. For, as already stated the Conpany’s
claim for rehabilitation charges inclusive of Notiona
Normal Depreciation is over Rs. 72.64 lacs, i.e., about 49
| acs nore than what the Tribunal has found as all owabl e.

M. Sen's mmin attenpt has therefore been to persuade us
to reject the Tribunal’s conclusion or, the question of
rehabilitation charge allowable for the year 1958-59. It
appears t hat t he Tri bunal cal cul at ed t he annua
rehabilitation charge ~at this figure of Rs. 23.66 |acs
mai nly .on the basis of what
828
had been decided on the question of rehabilitation charges
in the bonus dispute for the year 1954-55. It pointed out
that in the said award the annual rehabilitation cost was
assessed at Rs. 14.30 lacs for machinery and Rs. 4.00 |acs
for buildings, a total of Rs. 18.30 lacs.. To this it added
an additional charge of Rs. 5.36 lacs in respect of the
period that had el apsed since 1954-55. < The evidence that
was adduced by the Conpany in the present Reference, on this
gquestion if rehabilitation was rejected by the Tribunal

M. Sen’s argunent is that the Tribunal fell into error
in considering itself  bound to proceed in the present
reference on the assessnent of the rehabilitation cost in
the bonus dispute for the year 1954-55-and that this error
was really the basis of his rejection of the evidence given
by the Company in the present case. There can, ' in our
opi nion, be no doubt that once the question as to what is
necessary for rehabilitation and over how many years it
shoul d be spread has been decided by industrial adjudication
after proper investigation and careful scrutiny if the
evi dence adduced in any one year the assessnent ~ thus made
ought not to be lightly disturbed when the question cones up
again in any future year in respect of rehabilitation. The
very nature if the problem nmakes it necessary for industria
adjudication to project itself into the future and -decide
the total rehabilitation charges over the years and the
nunber of years over which rehabilitation has tobe spread.
There is bound to be sone amount of unreality in its
concl usi ons because of the difficulty of ascertaining in the
present what will be necessary in the future. |In spite of
that however the cal cul ations thus nade give on the whole a
firm basis for making deductions for calculating t he
avai |l able surplus a reasonable sumfor rehabilitation of
machi nery and buildings and other items of capital ‘as nay
require rehabilitation. Once however any particul ar " anount
has been found necessary as the total rehabilitation charge
for a nunber of years and fromthat an assessnent is nade
for the particular year in dispute of the ambunt allowable
for that
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year, it will be unreasonabl e and indeed neani ngl ess for the
matt er to be re-investigated year after year. Re-

habilitation is rightly regarded as a long term problem and
that is why once the matter has been investigated and the
pr oper figure ascert ai ned, t hat cal cul ation shoul d
ordinarily be adhered to for future years.

M. Sen does not seriously contest the correctness of this
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proposition. He however contends that where the decision in
one year is nore on the basis of |ack of evidence than on an
i nvestigation of the evidence adduced it woul d be
unreasonable to treat this as binding for all the years to

cone. He pl eads that when the question of rehabilitation
charges was raised in the bonus dispute for the year 1954-55
the enployer was not in a position to adduce full evidence

and that is how the assessment of Rs. 18-30 lacs as
necessary amount for rehabilitation of rmachinery and
building cane to be made. Now that he is in a position to
adduce proper evidence he should not be deprived of the
opportunity of convincing the Tribunal of the actual needs
for the purpose. There'is, in our opinion, considerable
force in this contention.” W have exam ned the award in the
bonus dispute of 1954-55 and are satisfied that in rmaking
the assessnment for rehabilitation charges the Tribunal did
not get the benefit of proper-evidence in the matter W
agree that in these circunstances it would not be reasonable
to treat the assessnent nade in that year as binding on the
enpl oyer inthe present dispute also.

W are wunable to agree however with M. Sen's contention
that the real reason why the Tribunal rejected the evidence
adduced on behalf of the enployer was that it considered
itself bound by the previous assessnent.. On the contrary,

it appears to us clear that the evidence that was adduced
was exam ned fully and carefully by t he Tri buna

i ndependently of the assessnment for the year 1954-55 and it
was when that evidence was found unreliable that the
Tri bunal gave the enployer the benefit of  the previous
assessnment. The Tribunal has given clear and cogent
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reasons for rejecting the evidence that was adduce  and we
find nothing that would justify us inre-assessing the sane
for ourselves. One of the main reasons which weighed wth
the Tribunal was that while g notations were received from
West ern European countries no quotations were obtained from
Eastern European countries |like, East Germany, Poland,

Czechosl ovakia and U.S.S.R etc. = M. Sen has rightly /urged
that it nust be left to the Conpany to decide from which
country the new machinery should be obtained and if it
decided that rehabilitation could properly be made by
obt ai ni ng repl acenents of the nmachinery from \Wstern
European countries fromwhere the original machinery was
obtained, it would be unreasonable to ignore the quotations
received fromthose countries. The Tribunal however _points
out that M. Mikherjee, the Conmpany’s w tness has  hinself
admtted that rehabilitation could be conveniently made by
i mporting from Eastern European countries. The only reason
this wtness has given for not obtaining quotations /from
those countries was that all kinds of machi nes woul d not be
available there at a time. This explanation is “obviously
beside the point. Because it wll not be ordinarily
necessary to replace all the machines at any one tine. In
this connection one is bound to take notice, as the Tribuna

has done, of the fact that it is easier to arrange paynents
for purchase from Eastern European countries which would
accept paynments in rupees than for simlar purchases in
Western European countries the foreign exchange for which
m ght not be easily available. The Tribunal also pointed
out that M. Mikherjee has produced no records to show the
new purchases of nachine in recent years which would have
shown how the replacenents have been nade. There is nuch
force also in the Tribunal’s conmment that when M. Nadjarian
who has given evidence about the price of buildings says
that he got these fromrecords and these records have not
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been produced it becomes difficult to accept his testinony.
On a consideration of the reasons given by the Tribunal we
are convinced that it has not acted
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arbitrarily in treating the evidence adduced by the Conpany
as unreliable.

Having rejected the Conpany’s evidence the Tribunal m ght
have felt inclined to refuse any anount for rehabilitation
charge for the year 1958-59. But rightly resisting that
inclination the Tribunal gave the Conpany the benefit of
the. assessnent nade for the year 1954-55. It is therefore
not possible for us to disturb the Tribunal’s findings on
the question of rehabilitation charge.

W think it proper however to add that if in any future
di spute reliable evidence is adduced by the Conpany on the
guestion of rehabilitation due weight should be given to it
in comng to a conclusion and the Tribunal should not reject
it nerely on the basis of what has been found in the
previ ous dispute of '1954-55 or in the present Reference.

As has been already pointed out the consequence of |eaving
the Tribunal’s findings on the question of rehabilitation
undi sturbed is that the avail able surplus would be about Rs.
51 lacs, even if all other figures as conputed by the
Conpany are accepted. On that figure of available surplus
it would not be reasonable to disturb the Tribunal’s award
of 5 1/2 nmonths’ wages as bonus to the workmen. This is
sufficient to di spose of the Company’ s appeal-.

In order however to decide whether the workmen' s claim for
bonus of nore than what has been-allowed by the Tribunal is
justified or not it .is necessary to exam ne sone of the
other figures in the calculation of the available  surplus.
In calculating the gross profits at Rs. 181.82 lacs the
Tri bunal has added back to the net profit, in addition to
the sum whi ch the Conpany agreed shoul d be added, the sum of
Rs. 2,87,342 paid as salaries for the previous years, Rs.
10, 74,523 paid as contribution for provident fund, Rs.
2,07, 322 paid into the devel opnent rebate statutory
reserves, Rs. 13,48,403 out of certain expenditure said to
have been incurred on purchases of raw and other ~ materials,
stores and spare parts, repairs
832
to buildings and repairs to nmachinery; Rs. 3,27,856 out of
the expenditure shown under the head M scel | aneous Expenses;
and Rs. 50,871 paid as rates and taxes in respect  of
previous years. The Tribunal is clearly correct in thinking
that paynent of salaries of previous years as al so rates and
taxes for previous years cannot be considered pr oper
expenses for the year 1958-59 for the pur pose of
ascertaining the available surplus. For, as pointed out in
previous decisions of this Court, the credits and debits
referable to the working of previous years cannot “be ' taken
into consideration for this purpose for the sinple reason
that the workmen concerned do not remain identical  year

after year.
It is equally clear that the Tribunal was justified in
refusing, in the absence of proper evidence to accept the

Conpany’s contention that the expenses shown in the profit
and | oss account under the head of purchases of (1) raw and
other materials, (2) stores and spare parts consuned, (3)
repairs to buildings, (4) repairs to machinery, were al

revenue expenditure. M. Sen has pointed out that the
annual accounts of the Conpany show the expenditure incurred
for capital expenditure separately. He contends that en-
tries in the profit and | oss account on the itenms nentioned
above havi ng been accepted by the Auditors as properly shown
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as revenue expenditure, the correctness of that view should
not have been doubted. W are unable to agree however that
the Tribunal was bound to accept as correct whatever had
been found to be correct by the Auditors. A controversy had
already been raised whether or not these items had been
entirely spent as revenue expenditure. It was up to the
Conpany to adduce further evidence in support of what had
been shown in the profit and | oss account. That was not
done. No fault can be found therefore with the Tribunal in
proceeding to calculate 2 1/2%of the total figure of these
four itens as representing capital expenses.

The Tribunal was in our opinion also right in adding back
the anpunt paid into the devel opnent

833

rebate statutory reserve. Money paid into this reserve
cannot properly be considered as an expenditure on revenue
account . For, it remained available for the Company’s use
t hr oughout, the year.

We t hink however that the Tribunal has fallen into error in
addi ng back Rs. 10, 74,523 which was paid during the year by
the Conpany to the trustees of the provident fund. In
addi ng back this anount the Tribunal apparently, relied on
an observation of this Court in Indian HUre PiPe Co., Ltd.,
v. Their Worrkmen(1l) At page 954 of the Report Bhagwati J.
speaking for the Court said:

"It is well-settled that the actual inconme-tax
payabl e by the Conpany on the basis of the
full « statutory depreciation allowed by the
i ncomet ax aut horities f or t he rel evant
accounting year should be taken into account
as a prior charge irrespective of ‘any set off
al l owed by the Inconme-Tax authorities for prior
charges or any other considerations ‘such as
bui | di ng up of inconetax reserves for | paynent

of enhanced liabilities of \incone-tax

accruing
in future. It is also well-settled that the
calculations of the surplus available for
di stribution should be nade having regard to
the working of the industrial concernin the
rel evant accounting year w thout taking into
consi deration the credits and debits which are
referable to the working of the previous
years, e.g., the refund of excess profits tax
paid in the past or |loss of- previous “years
carried forward but witten off in t he

accounting year as also future liabilities,
e.g., redenpti on of debenture | stock, or
provision for Provident Fund and Gratuity and
ot her benefits, etc., whi ch, however ,

necessary they may be cannot be inclUded in
the category of prior charges."’
The reference in this statement to provision for provident
fund as one to nmeet future liability was clearly made on the
assunption that the nobney was being kept apart by the
enpl oyer hinself so
(1) [1959] Supp. 2 S.C.R 948.
1/ SCl / 64-53
834
that he would be able to make paynment in a future year when
the paynment woul d become due. This can have no application
to a case where the contribution to provident fund has to be
nmade to sonmebody else. |Indeed, it would be wong to treat
this as payment to neet a future liability inasnmuch as the
liability to make the paynent to the trustees arose under
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the Act itself. This is not a case where the Conpany was
laying by noney for a future liability but was able to use
it if it liked. That would be a proper case of provision to
neet a future liability. The paynment by way of contribution
to the trustees of the fund in accordance with the statute
cannot be, however, properly regarded as a provision to neet
a future liability. This paynent should therefore be
regarded as paynment nmade for a demand for liability of the
year in question, viz., 1958-59 and cannot be added back to
the net profits to ascertain the gross profits.

As regards the sumof Rs. 3,27,856 which has been added
back out of the expenditure on M scellaneous ExpEnses a
m st ake has clearly been made in respect of Rs. 2,83,156 out
of it. the break up in Ex. " F for the M scel |l aneous Expenses
showed inter alia Rs. 6,52,230 as spent for freight, custons
dutY etc., The Tribunal thinks that as Rs. 2,83,156 has been
separately shown in the profit-and | oss account as freight
and shipping charges it is not unlikely that this anount has
been again included in Rs. 6,56,230 shown under the head
freight, custons duty etc. M. Sen contends that it would
be wunreasonable to think that the same vouchers had been
accept ed by the Auditors in support of entries of
expenditure wunder two different heads and that it would be
proper to think that Rs. 2,83,156 shown as freight and
shipping charges /was independent and 'separate from the
freight and custons duty etc included wunder the head
M scel | aneous Expenses.

There is much force in this contention and we think it
reasonable to believe that the sum~ of Rs.2,83,156 shown in
the profit and |oss account-under the head freight and
shi ppi ng charges was not i ncl uded
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under the head M scell aneous Expenses. The Tribunal was
therefore wong in addi ng back this sumof Rs. 2,83,156. As
regards the other itens which, together wth this Rs.
2,83,156 made up the total of Rs. 3,27,856 that have been
added back by the Tribunal we see no reason to disturb its
concl usi on.

W see no reason also to disturb the Tribunal’'s findings
that the rate of 7% on preference shares being a contractua
one shoul d not be di m nished and that an increase of 30% was
also allowable wunder s. 3(1) of the Preference Shares
(Regul ati on of Dividends) Act of 1960. e are of
opinion that the Tribunal was also right in holding that
such an increase was not adm ssible in  -respect of the
ordi nary shares.

On behalf of the workmen an objection was raised to the
Tribunal’s findings as to the ampbunt of working capita
used. It was said that the evidence did not clearly /show
the periods during which the anbunts were used. In this
connection the Tribunal has after consideration- of the
evidence of M. CGhose and M. Dutt accepted their evidence
and the mere fact that it mentioned sone weakness in respect
of some mnute details does not affect the finality of the
Tribunal’s concl usion

The result of not addi ng back the suns nentioned above,
viz., Rs. 10,74,523 and Rs. 2,83,156 is that the gross
profits became Rs. 168-25 lacs. The Incone-Tax on this after
maki ng the allowances for statutory depreciation and the
devel opnent rebate, i.e., a total sumof Rs. 17,86,583 is
Rs. 67-67 lacs. The calculations for the available surplus
therefore stand thus: -

(Rupees in | acs)
G oss Profits 168. 25
Less Normal Notional Depreciation 20. 37
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Less | ncone-tax 67.67
Less Return on Paid-up Capital 7.39
Less Return on Wrking Capital 5.73
Less Rehabilitation Charges 3.29
(23-66 m nus 20.37)

Avai | abl e surpl us 63. 80

836

The award of bonus at 5 1/2 nonths’ wages appears to be
reasonable and proper on this figure of the available
surplus. The enployers’ plea for reduction of the bonus and
the worknen’s claimfor increase of it appear to us equally
injustified.

Al the appeals are accordingly dismssed. There will be no
order as to costs.

Appeal I s di sni ssed

C BEEPATHUMVA & ORS

V.

V. S. KADAMBCLI THAYA & ORS

(K. SUBBA RAO, M _H DAYATULLAH AND J. C. SHAH,

JJ.)

Mort gage-Suit ~for redenption-Mrtgagee enjoying benefits
under a deed-I1f must al so accept the obligations thereunder-
Doctrine of election.

The properties in plaint Schedules A, B & C were nortgaged
to one Kunjanmu /and- others. By a partition in the
Mort gagees’ family Kunjamu go 4th shares of the interests in
these properties. Subsequent to the death of Kunjamu the
nort gagor s and nortgagees entered  into an agr eenent
evi denced by Ex. P-2 and P-2(a) in which the origina

nortgage deed Exp. was referred but it released certain
properties shown in C Schedule. The nortgagors agreed that
the nortgagees woul d enjoy the renmining properties shown in
A and B Schedules for a period of forty years and it was
agreed that on the expiry of this period the nortgagors
woul d have an option to redeemthe nortgage | and on paynent
of the anmpbunt due. At the tinme of the execution of Exp. 2
and P-2(a) Kunj Pakki the grandfather of the third
respondent in this appeal was a minor (son of Kunjamu). His
not her signed for herself but did not sign Ex. P-2 and P-
2(a) on his behalf and no |l egal guardian signed it ~either

The first respondent purchased Schedule A & B properties and
filed a suit for redenmption. He claimed that since under
Ex. P-2 the nortgagors were entitled to renain in
possession for 40 years from 1862 the right of redenption
accrued in 1902 and the suit filed in 1944 was within sixty
years as contenplated by Art. 148 of the Limtation Act.
The defence was that so far as
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the share of Kunjamu was concerned Kunhi Pakki who inherited
it was not bound by Ex. P-2(a) since he was a mnor and he
was not a signatory to it nor was it signed by any- legally
constituted guardian on his behalf. Therefore it was
cont ended the Kunhamu’s share inherited by Kunhi Pakki. and
subsequently by third respondent was hit by limtation -and
was not liable to be redeened.

The trial court held that since Kunhi Pakki had taken
benefit under Exp. 2 and P-2(a) his successors could not
avoid them and therefore the suit was not barred by
[imtation and the properties were liable to be redeened.
The Hi gh Court upheld the decision of the |ower court on the
mai n question. The present appeal was filed by certificate
granted by the Hi gh Court.

Hel d: (i) Kunhi Pakki was not directly bound by Ex. P-2 and
P-2(a) since he was a minor and no | egal guardian signed
these docunents on his behalf. Ex. P-2(a) cannot be used
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to show either an acknow edgnent by himor an extension of
the terns of the original usufructuary nortgage.
(ii) The evidence in the present case shows that Kunhi Pakk
accepted benefit under Ex. P-2 and therefore neither he nor
his successors could be heard to say that the nortgage in
Ex. P-1 was independent of Ex. P-2 and that the limtation
ran out on the | apse of 60 years from 1842. The doctrine of
el ection was properly applied in respect of his 1/4th share
now i n possessi on of the present appellants. That doctrine
is that a person who accepts a benefit under a deed or wll
or other instrunent nmust adopt the whole contents of the
instrument, must conformto all its provisions and renounce
all rights that are inconsistent with it, in other words a
person cannot approbate and reprobate the sane transaction
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 446 of 1960.
Appeal fromthe judgment and decree dated Novenmber 3, 1955,
of the Madras Hi gh Courtin A S. No. 138 of 1957.
S. T. Desai, M S. Nar asi mhan and M S. K Sastri, for the
appel | ant s.
C.B. Agarwala, K. Jayaramand and R Ganapathy lyer, for the
respondents.
December 6, 1963. The Judgnent of the Court was delivered
by
H DAYATULLAH, J.-Thi's isan appeal by certificate granted by
the H gh Court of Madras against its common judgnment and
decree dated Novenber 3
838
1955 in A S.Nos. 88 and 138 of 1947.  The appellants are 7
of the original 139 defendants and the respondents are the
two plaintiffs and the original defendant No. 1. The appea
arises froma suit for redenption of a usufructuary nortgage
dated April 26, 1862 and for delivery of ~possession of
properties described in schedules Aand B of the plaint
together with nmesne profits fromthe date of redenption til
delivery of possession. The nortgaged property had passed
into the hands of several persons and this is why so many
defendants were joined. W shall now give the facts which
go back for an incredibly | ong period.
The plaint incorporates three schedul es distinguished 'as A,
B and C Schedules and they describe properties which
bel onged to the Al yasantana famly of the second respondent.
On April 14, 1842, one Madana, who was then the FE aman of
the famly, usufructuarily nortgaged the A, B and C schedule
properties in favour of one Kunhamu Hajar for 1250 varahas
or pagodas (equal to Rs 5,000) under Ex. P-1. This deed did
not contain any provision for repaynment of the amount or for
the usufructuary nortgage to be worked off. 1t, contained a
clause to the follow ng effect:
"At the end of the cultivation season, ~ when-
ever you state that the said land is not
required, the said one thousand, two- hundred
and fifty varahas due to you and also the
val ue of inmprovenents shall be paid to you in
one | unmp-sum and the said | and, house, cattle-
shed, out-house, etc. shall be obtained back
from you, and this docunent as well as the
previ ous docunents shall be got redeened."
Though the nortgage deed was taken ostensibly in his own
nanme by Kunhanmu Haj ar, he did so on behalf of his brothers,
sisters, nephews and nieces etc. The nortgaged property was
described as land bearing a beriz of 44 1/2 pagodas (equa
to Rs. 227-10-8) situated in Warg No. 34 of Kunbadaje
village, Netanige Magne. Bekal taluk (the whole Warg bore a
beriz of 56 1/2 pagodas), conprising 37 fields which
839
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were described by their nanes wi thout boundaries. The
nort gagees who were given possession of lands were also
placed in possession of some heads of cattle and other
novabl es and for the redenption of the novables there was a
separate termin the deed.
In 1857, the famly of the nortgagees effected a partition
by regi stered docunents which are marked col |l ectively as Ex.
P-6 series. This partition was not by netes and bounds or
by the allotnment of whole fields but a division of [|ands
with reference to the fraction of the beriz payable. W are
concerned in this appeal only with the share which went to
Kunhanmu Haj ar whose share was 1/4th. In Ex. P-6 which is
the partition deed concerning him his share was described
as follows:
"Further,  out  of Belinjada |and bearing a
beriz of Rs. 227-10-10 and entered in No. 34
mai ndana Kuntamma Varg of Kunvadaji village
Net't ani ge Magne, the one-fourth portion bear-
ing a beriz of Rs. 56-14-8 and consisting of
land and Bavaities including border trees,
soil and field attached thereto.
QO her nenbers of the famly received shares according to
their own right, nentioned in separate docunents. The
earliest such document was of April 3, 1857 and the | ast of
April 30, 1857. Kunhamu Hajar died after this partition
and on April 26, 1862, the nortgagors and nortgagees entered
into an agreenent evidenced by Exs. P-2 and P-2(a) by which
Ex. P-1 was re-affirned; the nortgagees, however, released
from Ex. P-1 certain properties which are now shown in
schedule C to the plaint. The nmortgagors on their part
agreed that the remmining properties (which are now shown in
schedules A and B to the plaint) would be enjoyed by the
nortgagees for a period of 40 years fromthe date of the
docunent together wth inprovenents _made thereon. The
nortgagors covenanted that if-after the expiry of the
stipulated period this |land was required by themand if at
the time of the cultivation season of that year the nortgage
amount of the usufructuary nortgage (Ex. P-1)
840
together with the anpbunts of two other deeds creating a
charge and. Rs. 100 taken at the execution of 7 Ex. pP-2
together with the anobunts relating to i nprovenents were paid
in one lunmp-sum the Iand and the bond woul d stand redeened.
Ex. P-2 was executed by the nortgagors and a, counterpart
( Ex. P-2(a))was executed anong others, by Alianm, the
wi dow of Kunhanmu Haj ar, who signed for herself but not on
behal f of Kunhi Pakki her minor son by Kunhammu Haj ar
Kumhi Pakki’s share in the nortagaeg was t hus not
represented in Exs. p-2 and P-2(a). Kunhi Paki died in
1934 and the first defendant, also Kunhi Pakki who is the
third respondent in this appeal is his grand-son. It may be
mentioned that the two deedes which created a charge and
which were to be dischrged along with Ex. P-1 and P-2 have
been held by the High Court and the Court below to be fr the
principal amount of Rs. 2,000.W may now omtt for the tine
being a refrence to the further devolution of the share of
Kunhi Pakki son of Kunhamm Hajar, in respect of whose share
in EX. P-1 the main dispute in the case has arisen. W
shal |l nention those details later.
The present suit was filed for redenption of Ex. P-2 by the
first and the secono- respondents. The first respondent
purchased schedule A properties in July 1941 by Ex. P- 83
and wundertook to redeemthe nortgaged properties described
in schedules A and B and to hand over possession of schedul e
B properties to the legal representative in the famly of
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Madana. Respondent No. 2 the then Elaiiianthi is that
representative. This suit was filed on April 20, 1944 and
it would clearly be barred under Art. 148 of the Indian
Limtation Act unless Exs. P-2 and P-2(a) and the term of
40 years for which the nortgagees were to remain in
possessi on from 1862 were taken into consideration and saved
l[imtation. The plaintiffs in their suit stated that the
claimwas within tinme, because under Ex. P-2 the nortgagees
were entitled to remain in possession for 40 years from
April 26, 1862 and the right of redenption thus

841

accrued for the first tine on April 27, 1902 and the claim
made in 1944 was within 60 years of that date as required by
Art. 148. The defence was that in so far as the share of
Kunhamu Haj ar was concerned, Kunhi Pakki, who inherited it
was not bound by Ex. P-2(a) because he was neither a
signatory to it being a mnor, nor had any |egal guardian
executed, « Ex. P-2(a) on his behalf. 1t was pleaded that
there 'was no-doctrine of representation in Mohanmmedan Law,

and the nother, even if she had signed EX. P-2(a), would
have been-a fazuli, that is to say, an unauthorised person

It was further pleaded that in respect of Kunhi Pakki’s
share Exs. P-2 and P-2(a) could not save l|imtation and
1/ 4th share of Kunhammu Hajar was not liable to be redeened.
It was also clained that the plaintiffs nust pay for
i mprovenents.

The trial Judge held that suit to be within tinme applying to
the 1/4th share of Kunhanmu Haj ar than owned by C. Mihanood
deft. 8, the equitable doctrine of election on the ground
that Kunhi Pakki had approved and adopted Exs. P-2 and P-
2(a) and taken benefit under them and hi s successors could
not therefore avoid them Wth regard to inmprovenents, the
trial Judge found that an amount of Rs. 4.089-2-0 was due.
The trial Judge accordingly passed a decree inter alia for
the redenption of the share of C. Mahampod on payment of the
price of redenption and inprovenents together with interest
thereon. Fromthis judgnent, A. S. 138 of 1947 was filed by
defendants 3, 5, 8, 9, 49, 50, 525 67, 68 and 121 and A S.
88 of 1947 was filed by defendant 58. The plaintiffs also
cross-objected. The judgnent of the Hi-gh Court nodified the
decree in the matter of the anounts due for inprovenents but
on the min question, it endorsed the views of the tria

Judge with regard to limtation and the '"application of the

equi tabl e doctrine of election to Kunhi Pakki in respect  of
documents Ex. P-2 and P-2(a).

In this appeal, it is contended that the  conclusions of
the H gh Court with regard to linmtation and the
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doctrine of election were erroneous and further. that/ the
Hi gh Court was in error in awarding nesne profits from the
date fixed in the prelimnary decree for redenption, in view
of the fact that the H gh Court found an increased anmpunt in
respect of inprovements and the anount of inprovements had
to be paid for in full before redenption could be cl ained.
Before we deal wth these points, we nust narrate nore
facts.

The present appeal has been filed by Beepathumma the |ega

representative of deft. 8-C. Mahanpbod son of Abdul Rahi nan
Haji, who died during the pendency of the appeal in the High
Court and by the daughter (deft. 9) and the sons (defts. 52,
67 and 68) of C. Mahanpod; the other appellants are Abdulla
(deft. 49) son and Bipathumma (deft. 50) daughter of
Mammachunmma (deft. 48). This Mammachuma was the sister of
Kunhi  Pakki son of Kunhama Hajar. These nanes have to be
borne in mnd, because they are connected with the 1/4th
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share which on partition went to Kunhanu Hajar by EXx. P- 6,
and will figure in the narrative which foll ows. It rnust
al so be renmenbered that Warg No. 34 was also called "Belinja
Mai nda- Ki nhana".

After the partition, Kunhammu Hajar executed a usufructuary
nortgage (Ex. P-16) in favour of his elder sister Cherianmm
in respect of his 1/4th share on Septenber 23, 1857.
Cheriama had received 1/8th share (beriz of Rs. 28-7-4) at
the partition vide Ex. P-6(c). In the nortgage deed (Ex.
P-16) it was stated that Kunhanu Hajar would redeem the
property whenever he wanted it. Ex. P-2 and P-2(a) then
cane into existence. Cheriama was not a signatory to Ex.
P-2(a), because she had died earlier. After cheriamm’s
death, her share of 1/8th and the nortgagee rights were
di vi ded between Mammachuma and Ai summa by Exs. P-17 and P-
17(a) on Cctober 6, 1861, Each of these two sisters was
allotted property of the beriz of Rs. 28-7-4 fromthe 1/4th
share nortgaged by Kunhammu Hajar and of Rs. 14-3-8 fromthe
share proper of Cherianma. Manmachunma and
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Ai summa  thereafter held properties of a total beriz of Rs.
42-11-0 each and each share was 3/16th of the entire
nort gaged property.

After Kunhammu Haj ar’s death, his son Kunhi Pakki ignored
the wusufructuary nortgage in favour of Cheriamm (EX. P-
16). On July 10, 1884, he took a sale deed (Ex. P-59) from
Hammadekunhi son of Mammachumma. The property was descri bed
as of beriz of Rs. 28-7-4 in Warg No. 34 and of the beriz of
Rs. 14-3-8. |In other words, though the property was shown
intw lots, he obtained the 3/16th share of Cheriamma. No
boundari es were nentioned in the deed because it was stated
that Kunhi Pakki was in possession of a portion of the
properties in the sane Warg. In this way, Kunhi Pakk

obt ai ned properties of a total beriz of Rs. 42-1 1-0, ' which
had bel onged t o Manmachummra.

Kunhi  Pakki then executed a sinple nortgage (Ex. P-60) in
favour of one Laxmana Bhakta on January 18, 1887 /for Rs.
5, 500. The property was saidto be of Belinja Minda
Ki nhana (Warg No. 34) and to be in tw lots, onelot bearing
a beriz of Rs. 28-7-4 and the other a beriz of Rs. ~14-3-8.
Thi s showed that Kunhi Pakki was nortgagi ng the above 3/16th
share acquired by himby Ex. P-59. Thi-s—conclusion is
reinforced by the fact that the boundaries in Ex. P-60 are
said to be as nmentioned in Ex. P-59. The right ~of Kunh

Pakki in this property was said to be "Avadhi-IIidarwar"
(usufructuary nortgage for a fixed termin lieu of -interest
) (Ex. P-1read with Ex. P-2). Later, Kunhi Pakki executed
a simple nortgage Ex. P-61 for Rs. 2,000 on February 11

1892 in favour of one Anantha Kini. The property, 'this
time, was said to be of the beriz of Rs. 56 odd and also
property of the beriz of Rs. 28-7-4 and Rs. 14-3-8. In

other words, he was nortgaging the entire 7/16th | share
(1/4th plus 3/16th). No boundaries were given but it was
stated that the boundaries were the sane as in the nortgage
deed of January 18, 1887 in favour of Laxnmana Bhakt a. Thi s
document recited that no other docunents were handed
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over, but the nortgagor undertook to send themlatter. On
Sept enmber 29, 1902, Kunhi Pakki, his wife Beepathumma and
hi s son Kunhanmu executed a usufructuary nortgage (Exs. P-
62) for Rs. 32,000 in favour of one Vaikunta Bhakta.
Several lots of properties were included and item 18
referred to property of the beriz of Rs. 98-11-0 in
Bel i nj ada Mai ndana Kinyana (Warg No. 34). This showed that
he was nortgaging his 1/4th share and 3/16th share of
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Cheriamma. A recital showed that all "Vol a-docunments" were
handed over and evidence has established that Ex. P-2 was
one of them Vaikunta Bhakta transferred the nortgagee
rights under Ex. P-62 to Abdul Rahi man and Korgappa by Ex.
P-64 dated April 10, 1913; item18 in Ex. P-64 is land of
Warg No. 34 of the beriz of Rs. 98-11-0 and the boundaries
are said to be as shown in the Ilidarwar (Ex. P-1 and P-2).
Kunhi Pakki al so executed on August 26,1924, a docunent (Ex.
P-65) creating a charge on the sane properties in favour of
the assignees. These properties were again said to be those
that had been usufructuarily nortgaged under the |1lidarwar
of Septenber 29, 1902 in favour of Vai kunta Bhakta by Ex.
P-62.

On January 23, 1930, the heirs of Abdul Rahiman and the
heirs of Koragappa executed a partition dated (Ex. D 54)
and at that partition, the Kunbadaje properties which were
the subject-matter of the nortgages and charge fell to the
share of = Abdul Rahiman’s heirs.. It is stated in Ex-D 54
that all the documents were handed over to the heirs of
Abdul Rahiman. C. Mahanood was the son of Abdul Rahi man and
on Septenber 23, 1930, he obtained a release of the shares
of his nother, brother and sister by Ex. P-66. |In Ex. P-
66. there is a nention that the properties of Kunbadaje
village had been obtained by an assignnent from Vaikunta
Bhakta and were being enjoyed as a wusufructuary nortgage
with a term It also nmentioned the charge created by Kunh

Pakki for Rs. 9,500 on August 26, 1924, If was also
nmentioned that all the docunents rel at-
845

ing to properties in Kunbadaj e village bad been handed over
to C. Mahampbod son of Abdul Rahiman. The total beriz of the
Kunbadaj e prperties was shown to be Rs.” 198-8-0 because it
i ncl uded certain sub-divisions other than those inccluded in
Exs. P-64 and P-65. |In this manner, ~the 8th defendant
acquired the 7/16th share of Kunhi Pakki
We have now to see three other documents which were executed
either by Kunhi Pakki or were in his favour. The ' nost
important of these is Ex. P-3 dated Septenber 4, /1871
This was a nortgage by the original nortgagors in favour of
Kunhi Pakki. It will be recalled that schedule C properties
were released at the tine when Ex. P-1, which was wi thout
any tinme limt, was converted into a nortgage with a time
limt by Ex. P-2 in 1862. Kunhi Pakki now obtained a
nortagage of the released properties with a term of 32
years’ enjoynent, thus putting all the <three  properties
described in schedules A Band C in the plaint and
mentioned in Ex. P-1 on the sane footing. The significance
of 32 years’ termis quite clear. This nortgage was to. run
for the sanme period for which the other nortgage deed was to
run. It was stated in this docunment that Kunhi Pakki was
al ready enjoying the other property out of property  bearing
a beriz of Rs. 227-10-10 of Waag No. 34 under a usufructuary
nortgage with a tinme limt by virtue of a registered
docunent of 1862 executed by Kunhi Pakki’s mother Alianms.
Certain recitals of that docunent may be reproduced here:
" Qut of the property enjoyed by you
previously under usufructuary nortgage with
time-limt i.e., out of the property bearing a
beriz of Rs. 227-10-10 and entered in Mili No.
34 our ancestor, ©Mindana Kinhanna varg in
Kunbadaje village, the said Nettanige nagne
attached to the sub-district of Kasaragod,
South Kanara district, in respect of which
property the entire tirve is paid by yourself,
the particulars of the propertv enjoyed by us
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wi t hout paynent of tirve tinder the registered
Karar (Agreenent) deed executed. on the
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14t h of Chitra Bahul a of Dundubhi (1862) year
(27th April 1862) by your mother Alima Haj umma
and others in favour of ourselves and others
are as follows:

X X X X X
"Al'l this entire property is nortgaged to you
with a tinme-limt of thirty-two years from
this Prajothpathi year onwards; and the one
sai d Karar document obtained by us and
nenti oned above is given to you;

X X X X X
“"If the ~principal anmount and interest fal
into arrears, that arrears of interest also
shal I be ~paid, after the due date, at that
time only when the nortgage anount relating to

your Avadh Ilida Arwar (usufructuary nortgage
with tinme-limt) is paid and when the property
and the docunents are redeened; and., the

property, ~this docunent, and the docunents
mentioned herein and also to be got redeened
by you fromthe said Hanmmada Kunhi Beaty shal
be got redeened by us. "
The consideration of this nortgage was to go to pay off the
dues of Hamrada Kunhi and others amounting-in all to Rs.
565- 8- 0. The nortgagors al so acknow edged receipt of an
amount of Rs. 234-8-0. By this docunent, Kunhi Pakki placed
all the properties on the sane footing and neutralised so to
speak the effect of the release of properties by  Ex. P-
2(a). Kunhi Pakki appears not to have paid these ' amounts
hi nsel f, because on Septenber 21, 1872, he executed a sinple
nortgage in favour of Hammada Kunhi~ for an anount of Rs. 800
(Ex. P-3(a)). He stated in that deed that the property was
Mort gages wi t hout possession and was still in the enjoynent
of the original proprietors.
The |ast docunent to be nentioned.is Ex. P-4, which was a
usufructuary nortgage by the original nortgagors in favour
of Hammada Kunhi dated May 29, 1877. This document mnakes a
ref erence
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to the earlier docunents of Kunhi Pakki in respect of the
rel eased properties. It refers specially to Ex. ~P-2 ~and

states that that property was now being held on a
usufructuary nortgage with a tine-limt.

It was contended in this case on behalf of the ~nortgagees
that the 1/4th share of Kunhi Pakki, on which tine-limt was
not inposed, because Kunhi Pakki was a m nor when EX. P-2
and P-2(a.) were executed, could not be redeenmed by the
plaintiff as the suit in respect of them was tinme-barred.
To understand this contention, it is necessary to give a
short history of the Law of Limtation between the years
1842 and 1902. In 1842 when Ex. P-1 was executed, ‘there
was no law prescribing a period of Iimtation for the
redemption of a usufructuary nortgage. Such linmt cane in
1859 for the first time and a period of 60 years from the
date of the nortgage was prescribed. It is this statute
whi ch seenms to have been the cause for the execution of Exs.
P-2 and P-2(a); the nortgagees were perhaps afraid that the
nortgage could be redeened at any tine within 60 years from
the date of the nortgage of 1842. The last date for
redenption thus was 1902. By getting the termcertain for
40 years, the date for redenption was shifted by them to
1902 and redenption could not take place till that year
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The nortgagors also benefited, because they obtained a
rel ease of sone properties and received Rs. 100 in cash.
The period of 60 years was repeated in the Act of 1871; but
it contained a rider that if during the period of 60 years,
there was an acknow edgnent then the period would run from
the date of that acknow edgnent. Art. 148 of the Limtation
Act as it stands today was introduced by the Act of 1877.
It nakes the 60 years’ period run fromthe tine when redenp-
tion is due. The nortgagors contend that they have the
benefit of the present Act read with Exs. P-2 and P-2(a)
and the tine for redenption will expire at the end of 60
years from the date on which redenpti on becanme due under
Exs. P-2 and P-2(a), that is to say 1902. There is no
doubt that the Law of Limitation
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is a procedural |aw and the provisions existing on the date
of the suit apply to it: This suit was filed in 1944 and
the Act of 1877 governs it. The only dispute is when did
the nortgage becone due for redenption. According to the
nortgages, tape rate fromthe date of the nortgage under
the Act of 1859 and did not stop in respect of the share of
Kunhi  Pakki, because he was not bound by Ex. P-2 and P-
2(a). The nortgagors, on the other hand contend that Kunh
Pakki had accepted Exs. P-2 and P-2(a) as his own docunents
and had obt ai ned benefit under themin various ways and the
appel l ants are either estopped fromcontending the contrary
or having approved and adopted those docunents and taken
benefit, cannot repudiate them In other words, they seek
to apply the equitable doctrine of election to kunhi Pakki
and thus to deft. 8 who derived title from Kunhi Pakki
This plea of the nortgagors was accepted by the H'gh Court
and the Court below. It is contended that these courts
erroneously applied the doctrine to the present case.

M. S.T. Desai |learned counsel for the appellants ‘admits
that the nortgagors had not ~lost ~their right to the
properties conprised in Ex. P-2 and that Ex. P-2
incorporated Ex. P-1. Exs. P-63 and P-63(a) were filed to
establish the connection which, in.wview of the adni'ssion, it
is not necessary to set forth here. He also adnmits that he
can not nmake out a case under Art. 134 of the Indian
Limtation Act. He contends that the doctrine of  election
is but a species of estopped and there can be no estopped
against |aw especially against the Limtation Act, because
of s. 3 of that Act. He relies upon a decision of the
Madras High Court reported in Sitarama Chetty and Anr. v.
Kri shnaswam Chetty(1l) where White C. J. quoting a  passage
from M. Mtra' s book on the Law of Limitation, observes
that an agreenent by a person agai nst whom a cause of action
has arisen, that he would not take advantage of the statute,
cannot affect its operation on the original cause of action
unl ess

(1) [1915] I.L.R WMad., 38 374.
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such agreenent anmounts to an acknow edgnment of liability
which the statute recogni ses as an exception to the rule.
M. Desai also relies upon Govardhan Das v. Dau Dayal (1) for
the proposition that no one can contract hinself out of the
statute of limtation, nor can estoppel be pleaded agai nst a
statutory bar of l[imtation. Sone other cases cited by him
are not in point and need not be nentioned. On the basis of
these cases, M. Desai contends that unless Exs. P-2 and P-
2(a) can be pleaded as an acknow edgrment limtation cannot
be saved in respect of Kunhi Pakki’'s share and the suit
itself nust be dismissed under s. 3 of the Linmitation Act.
He contends that the equitable doctrine of election does not
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apply to the present case, because the docunments on which
reliance is placed refer not to the 1/4th share of Kunh
Pakki but to the 3/16th share of Cheriamua whi ch Kunhi Pakk
subsequently obtained. He states that the latter concl usion
is inescapable if Exs. P-59, P-60 and P-61 are read
t oget her. He submits that in these docunments Kunnhi Pakk
no doubt connected the 3/16th share with Exs. P-2 and P-
2(a) but treated his own 1/4th share separately.
There is no doubt that Kunhi Pakki was not directly bound by
Exs. P-2 and P-2(a). M. Desai is right in contending that
as Kunhi Pakki was a minor and no guardian signed on his
behal f, Ex. P-2(a) cannot be used to show either an
acknow edgnent by himor an extension of the term of the
original wusufructuary nortgage. The only question thus is
whet her by reason of the later documents and the conduct of
Kunhi Pakki it can be said that Kunhi Pakki had obtained the
benefit of Ex. P-2(a) which bound himto accept Exs. P-2
and P-2(a) intheir entirety. ‘In binding Kunhi Pakki in
this way, no question of extending the period of limtation
or of acknow edgnent arises, and section 3 of the Linmtation
Act is not in the way because time would run, only from
1902. This result foll ows because the nortgagors could not
redeem the property including the share of Kunhi Pakki for
40 years from 1862
(1) [21932] I.L.R /54 AI'l. 573.
1 SCl/64-54
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The doctrine of election which has been applied in this case
is well-settled and may be stated in the classic words of
Mai t | and-
"That he who accepts a benefit under a deed or
will or other instrument nust adopt the whole
contents of that instrument, nmust conform to
all its provisions-and renounce all| rights
that are inconsistent with it."
(see Maitland s Lectures on Equity,  Lecture
18)
The same principle is statedin Wite and Tudor’'s Leading
Cases in Equity Vol. 18th Edn. at p. 444 as foll ows:
"Election is the obligation inposed upon a
party by Courts of, equity to choose between
two inconsistent or alternative rights or
clainms in cases where there is clear intention
of the person from whom he derives one that he
shoul d not enjoy both............. . .... That
he who accepts a benefit under a deed or wll
nmust adopt the whole contents of t he
i nstrument.”
The Indian Courts have applied this doctrine in severa
cases and a reference to all of themis hardly necessary.
W my, however, refer to a decision of the Mdras High
Court in Ranmakottayya v. Viraraghavayya (1) where | after
referring to these passage quoted by us from Wite and
Tudor, Coutts Trotter, C. J. observed that the principle is
often put in another formthat a person cannot approbate and
reprobate the sane transaction and he referred to the
deci sion of the Judicial Conmittee in Rangaswanmi Gounden v.

Nachi appa Gounden (2). Recently, this Court has also
considered the doctrine in Bhau Ramv. Baij Nath Singh and
others (3).

The short question is whether, in the words of the Scottish
| awyers Kunhi Pakki can be said to have approbated Ex. P-2
and P-2(a) and therefore his successors in title cannot now
reprobate them |In this connection, Ex. P-3 and P-4 quite
clearly show that Kunhi Pakki considered that he was bound
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by Ex. P-2(a) and the nortgagors were bound by

(1) [21929] L.R 52 Mad. 556(F.B.) (2) [1918] I.L.R 42 Mad.
523.

(3) [1962] 1 S.C R 358.
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Ex. P-2. H's taking of the nortgage of the released
properties clearly indicated that he accepted that the
nortgagors were released fromthe obligations of Ex. P-1
In Ex. P-3, he took the nortgage of the rel eased properties
for a period of 32 years which nade the two nortgages run
for an identical term and that document referred to the
earlier transaction as one under an Avadhi Illida Arwar
(usufructuary nortgage with atine limt) which indicated
that the tinme limt inposed by Exs. P-2 and P-2(a) was in
his contenplation. In-all subsequent docunents, reference
is to be found to the lllida Arwar and the reference is not
only to the 3/16th share of Cheriamma but to the entire
7/ 16th ~share of Kunhi~ Pakki, that is to say, his origina
share of 1/4th obtained by himthrough his father by Ex. P-
6 and 3/16th share which he obtained later. In viewof the
fact that-in this way, Kunhi Pakki obtained the enjoynent of
the nortgage in respect of his 1/4th share for a period of
40 years certain, he must be taken to have elected to apply
to his own 1/4th sharethe terns of Ex. P-2. Having in
this way accepted benefit and thus approbated that docunent,
nei ther he nor his successors could be heard to say that the
nortgage in Ex. P-1 was independent of Ex. - P-2 and that
the linmitation ran out on the |apse of 60 years from 1842.
In our opinion, the doctrine of  election was properly
applied in respect of Kunhi Pakki’'s 1/4th share nowin the
possessi on of the present appellants through defendant 8.
The next point that was urged was that the Hgh Court and
the Court below should not have awarded nesne profits
agai nst the appellants till they were paid the full price of
redenpti on including the conpensation for inmprovenents. The
trial court had found that an anpbunt of Rs. 4,089-2-0 was
due to defendant No. 8. This anmpunt was increased’ by the
Hgh Court to Rs. 6,625-7-0. This was a substantia
i ncrease and even though the plaintiffs had earlier
deposited the entire anount for redenption including the sum
of Rs. 4,089-2-0, they cannot be said to have fulfilled the
condition on which redenp-
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tion was to be allowed to them Under Ex. P-1, from which
we have quoted the rel evant passage earlier it was _agreed
that the sumof 1250 varahas and the val ue of  inprovenents
woul d be paid in one lump sum In the subsequent ~ docunents
also the sane termwas included. The respondents contend
that interest on the extra anmount of conpensation for
i nprovenents has been awarded by the H gh Court and this
nakes it equitable that the appellants should pay nesne
profits for the period of their possession after the deposit
of the ampunt found by the trial Judge in court. No
guestion of equity really a-rises, because the nortgage had
to be redeened according to its own terns. The nortgagors
undertook that they would redeemthe properties by paying
the principal of the nortgage anbunt and the conpensation
for inprovenments in a lunmp sum and cannot conplain if the
nort gagees are not conpelled to hand over the property or to
pay nesne profits till the nortgagors have paid the ful
anmount . Both sides referred to certain cases which are
really not in point because the facts were entirely
different. It is not necessary to refer to them because no
principle can be gathered fromthem |In the present case,
April 15, 1946 was fixed for redenption and the nortgagors
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put into court a sumof about Rs. 17, 000. The appellate
decree was passed on Novenber 3, 1955 and possession was

delivered in 1957. W were inforned that a sum of Rs.
11,800 per year was deposited in court by way of nesne
profits.

Now the nortgagees cannot claimto hold the lands and use
the anount paid as price of redenption. Even if they were

not required to hand over possession till the anount
together with the conpensation for inmprovenents was paid in
full to them they could not have the use of the npney as
wel | . I n our opinion, the nortgagees nmust pay interest on
the ampunt paid by the nortgagors from the date of
wi thdrawal of the anmount till possession was delivered to

the nortgagors at 6 % per annumsinple. The extra anount
due to the nortgagees by way of com
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sensation will be deductible and accounts shall be adjusted
bet ween the parties accordingly.

The appeal is thus partly allowed as indicated above. In

view of the failure on the main point, the appellants nust
pay the costs of the appeal to the respondents.
Appeal partly all owed.




