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ACT:

St andi ng Orders-Certification of draft
submtted by enployer-Power of Certifying Oficer
and Appellate Authority-If can fix quantum.  of
| eave and hol irdays- | ndussr.ial Enpl oyr nent
(Standing orders) Act, 1946 (20 of 1946), as
amended by Amendi ng Act of 1956, ss. 4,10,
Schedul e, cl. 5.

HEADNOTE:

The appel | ant conpany submtted draft
Standing orders as required by s. 3 of the
I ndustrial Enploynment (Standing Orders) Act, 1946,
to the Certifying Oficer. The Certifying Oficer
in certifying the said draft added a clause to
paragraph 11 of the said draft which provided,
inter alia, for <certain festival holidays and
causal and annual |leave for a nunber of days. On
appeal the Appellate Authority in substance agree
with the additions nade by the Certifying Oficer
The question raised in the appeal was whether the
Certifying Oficer or the Appellate Authority had
the jurisdiction under the Act to nmke the
additions in the draft Standing Orders. Section 4
of the Act provides, inter alia, that the draft
standing orders could be certified if they
provi ded for every nmatter mentioned in the
Schedule to the Act and cl. 5 of the Schedule
provi ded as foll ows:

"conditions of, procedure in applying for,

and the authority which may grant, |eave and

hol i days. "

Held, that the Certifying Oficer and the
Appel l ate Authority had the jurisdiction in nmaking
the addition that they did.

The word "conditions" in cl. 5 should be
construed not in a narrow way but in a broad and
i beral sense consistently with the object of the
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Act and, so construed, there could be no doubt
that cI. 5 was not nerely procedural but covered
the substantive provision for fixing the quantum
of

698

hol i days and leave so that the conditions of
enpl oyment mght be nmde precise and definite and
prescribed in the form of Standing O ders having
statutory effects.

Hel d, further, that the Certifying Oficer as
well as the Appellate Authority were in substance
i ndustrial authority, and having regard to the
power given to themunder the Schedul e there could
be no inconsistency in holding that they had al so
the power of fixing the quantum of holidays and
| eave as well. Any hardship that might be caused
by their orders could be rectified under s. 10 of
the Act-.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appea
No. 577 of 1960.

Appeal by special 1eave fromthe judgnent and
order dated OCctober 15, 1959, of the  Appellate
Aut hority (Chief Labour Comm ssioner, Central, New
Del hi), in Appeal under s. 6 of the |Industria
Enmpl oyment (St andi ng Orders) Act, 1946.

B. Narayanaswany, ~S. N. -Andl ey and Raneshwar
Nat h, for the appellant.

M K. Ramanurthi, for the respondent.

1962. January 22.-The Judgnent ~of the Court
was delivered by

GAJENDRAGADKAR, J.-This _appeal by specia
| eave raises a short question about the scope and
effect of clause 5 in the Schedule to the
I ndustrial Enploynment (Standing Orders) Act, 1946
(20 of 1946) (hereinatter called the Act ). That
guestion arises in this way. The  appell ant
Bagal kot Cement Co. Ltd. is a Limted Conpany
regi stered under the Indian Companies Act, 1930;
it carries on the business of manufacturing cenent
and for that purpose, it owns a factory as well as
a linestone Quarry at Bagalkot in the State of
Mysore. As required by s. 3 of the Act, the
appel l ant submitted draft Standing Orders on the
3rd March, 1958, to the Certifying Oficer and the
Regi onal Labour Conm ssioner (Central), Madras, in
order that they should be certified. The
Certifying Oficer considered
699
the draft submitted by the appellant, heard the
appel l ant and its enployees, the respondents and
passed an order of certification on the 16th June,
1959. Wiile considering the draft for the purpose
of certification, the Certifying Oficer, however,
made certain amendnments in, and additions to, the
a said draft. Anongst the additions nade, clause
(7) in paragraph 11 was one and it is with this
addition made by the Certifying Oficer that we
are concerned in the present appeal

Paragraph 11 of the draft Standing Oders
submtted by the appellant dealt with the question
of leave. Paragraph 11 (1) of the draft provided
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that holidays with pay will be allowed as provided
for in the Factories Act, 1948, and ot her holidays
in accordance with law and contract. C auses (2)
to (6) dealt with allied matters. In the Standing
Orders as they were finally certified, clause (1)
of paragraph 11 was slightly changed and it
provi ded that holidays with pay will be all owed as
provided for in the Mnes Act. No grievance is
made of this alteration. C ause (7) has been added
to paragraph 11. It reads thus:

"7. The workmen shall be allowed during the
course of a year:-

(a) Ten festival holidays wth pay for
the celebration of inmportant festivals (which
will be fixed before the comencenent of
every cal endar year in consultation with the
wor krmen) including the Republic Day (26th
January) and the Independence Day (15th
August) and or-any other paid holidays as may
be declared and notified by the Governnent
fromtime to tine. Those workmen that are
required to work on festivals and Nationa
Hol i days shall be given an equal nunber of
conpensatory holidays on day convenient to
t he conmpany, and

700
(b) Fifteen days’ casual  leave with
wages. This wll include all kinds of leave
due to sickness or any other cause.
(c) Casual leave will not be allowed for

nore than 3 days at a tinme except in the case
of sickness and energencies at the-discretion
of the conpany.

(d) Wages shall be allowed for those
days remai ning un-availed by the workers at
the end of the year.

(e) Fourteen days annual |eave to al
classes of workers who have put in 265
attendances in a year as defined in the M nes
Act. This includes statutory | eave.

Al leave should be applied for only in
the prescribed form The wor kmen-—after
filling the particulars of the | eave required

by them shall hand over the sane to the head

of the section in which they are working."
The appellant apparently contended before the
Certifying Oficer that it was outside. his
jurisdiction to deal with the topics covered by
clause (7) which he wanted to add but its
obj ection was over rul ed.

Agai nst the order passed by the Certifying
Oficer certifying the Standing Oders with the
additions and amendments nade by him t he
appel l ant preferred an appeal under section 6 of
the Act to the appellate authority, viz., the
Chi ef Labour Conmi ssioner (Central), New Del hi, on
the 5th July 1959. The appellate authority, in
substance, agreed with the view taken by the
Certifying OFficer and retained the addition nade
by himby the insertion of clause (7) to paragraph
11. He, however, nmde slight nodifications by

directing that in clause (a) there will be seven
festival holidays instead of ten festival holidays
and in clause (b) there will be ten days' casua

| eave instead of fifteen days. C ause
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(d) was anended by the appellate authority by
substituting a new clause in its place. The
substituted cl ause reads thus:

"Casual leave wll not be allowed to be
accunul at ed. Unavail ed casual | eave shall |apse at
the close of the cal endar year."

Then in regard to cl. (e), the appellate

authority held that the said clause anpbunted to a
repetition of statutory provision. Therefore, the
sai d cl ause was anended to read thus:

"Annual leave wth wages wll be allowed as
per provisions of the Mnes Act."

The appellate authority nmade certain other
amendnments in the Standing Oders as they were
certified by t he Certifying Oficer and
ultimately. the Standing Orders were certified,
with the nodifications and alterations suggested
by the order of the appellate authority. The order
of the appellate authority was passed on Cctober
15, 1959.

Agai nst this order, the appellant applied for
special leave to this Court and special |eave was
granted to it on the 1st February, 1960. It is
with the special /leave thus granted that the
appel l ant has cone to this Court and on-its behalf
M, Narayanaswam has urged that the addition made
by cl. (7) in paragraph 11 of the Standing Oders
is outside the jurisdiction of the certifying
authority. He contends that ~the jurisdiction
conferred on the certifying authority by clause 5
in the Schedule does not enpower the certifying
authority to deal with the substantive question of
the extent and quantum of |eave and holidays. It
only requires the Standing Orders to provide for
conditions subject to which | eave and hol i days can
be granted and the procedure in respect thereof
and the authority which may grant such | eave and
hol i days. The quantum of | eave and holidays which
should be granted to the workmen is outside the
purvi ew of the Schedul e
702
and as such, cannot be included in the Standing
Orders. That is how the narrow question which
arises for our decision in the present appeal is
to determine the scope and effect of cl. 5inthe
Schedul e.

Before dealing wth this question, it would
be convenient to consider broadly the schene of
the Act. The Act was passed in 1946 because the
Legi sl ature thought that it was "expedient to
require enployers in individual establishnents to
define with sufficient precision the conditions of
enpl oyment under them and to make the said
conditions known to worknen enployed by them™
Prior to the passing of the Act, conditions of
enpl oynent obt ai ni ng in sever al i ndustria
establ i shnents were governed by contracts between
the enployer and their enployees. Sonetines the
said conditions were reduced to witing and in
many cases they were not reduced to witing but
were governed by oral agreenents. Inevitably in
many cases, the conditions of service were not
wel | -defined and there was anbiguity or doubt in
regard to their nature and scope. That is why the
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Legislature took the view that in regard to
i ndustrial establishments to which the Act
applied, the conditions of enploynent subject to
whi ch industrial |abour was enployed should be
wel | -defined and shoul d be precisely known to both
the parties. Wth that object, the Act has made
rel evant provisions for naking Standing Oders
which, after they are certified, constitute the
statutory terns of enpl oynent bet ween t he
i ndustrial establishments in question and their
enpl oyees. That is the principal object of the
Act .

The Act applies to every i ndustria
establi shment wherein one hundred or nore worknen
are enployed or were _enployed on any day of the
precedi ng twelve nonths. It can be extended even
to establishnments ~whose conplenent of |abour is
| ess than
703
one hundried” and it does not apply to any industry
to which Chapter VI of ~the Bonmbay Industria
Rel ati ons Act, 1946, applies or to any industria
establishnment to which the provisions of the
Madhya Pradesh | ndust ri al Wor kimen (St andi ng
Orders) Act, 1959, apply. In other wor ds,
normal ly, Standing Orders have to be -drafted by
the employer and their certification obtained
under the Act wherever the enpl oyer enploy a nore
than one hundred industrial workmen: s. 1(3). The
certifying authority under the Act neans a Labour
Conmi ssi oner or a Regi onal Labour Conmi ssioner and
i ncludes any officer appointed by the appropriate
Government by notification in the Oficial Gazette
to perform all or any of the functions of a
Certifying Oficer under the Act: s. 2(c). The Act
provi des for an appeal against the order passed by
the Certifying Oficer and t he "appel l ate
authority" means an Industrial Court, wherever it
exists or in its absence an authority appointed by
the appropriate Governnment by notification inthe
Oficial Gazette to exercise in such area as may
be specified in the notification the functions of
an appellate authority under the Act: sec. 2(a).
"Standing Orders” are defined to nean rules
relating to matters set out in the Schedul e: s.
2(g). Thus, the matters which have to be covered
by the Standing Orders and in respect of which the
enpl oyer has to make a draft for subm ssion to the
Certifying Oficer are matters specified in the
Schedul e. Section 3 requires the subni ssion of the
draft of Standing orders within six mnonths from
the date on which the Act becones applicable to an
i ndustrial establishment. Under s. 4, the Standing
Orders becone certifiable if provisions are nade
therein for every matter set out in the Schedul e
and they are found to be otherwise in confirmty
with the provi sions of the Act. After the
amendnment of this section made in 1956, the
Legi sl ature has i mposed upon the Certifying
Oficer and the appellate authority the duty to
adj udi cate
704
upon the fairness or reasonabl eness of the
provisions of any standing orders. Prior to the
amendnment, it was not open to the said authorities
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to examine the fairness of the Standing Oders
submitted by the enployer. The result of s. 4,
therefore, is that the Standing Orders have to
provide for all the topics specified in the
Schedul e and they have to be in conformity with
the Act. Their reasonabl eness can be exam ned by
the appropriate authorities and sui tabl e
nodi fications can be nmade by them in accordance
with their decision. Section 5 provides for the
procedure which has to be followed by the
Certifying OFficer before certifying the Standing
Orders. The procedure is intended to give an
opportunity to both the parties to be heard before
the final order is passed. Section 6 provides for
an appeal and s. 7 lays down that the Standing
Order shall cone into operation on the expiry of
30 days from the date on which authenticated
copi es thereof —are sent as required by s. 5. sub-
s. (3), or where _an appeal is preferred, on the
expiry of. _seven days fromthe date on which the
copies of - the appllate order are sent under s. 9,
the said Standing orders Certifying Oficer to
keep a register of standing orders and under s. 9,
the said Standing Orders have to be prom nently
posted by the employer in English and in the
| anguage understood by the mgjority of the worknen
on special boards. Section 10 deals with the
duration and nodification of standing orders. It
provi des that except by agreenent, the standing
orders, after they are certified, shall not be
liable to nodification until the expiry of six
nonths from the date on which they cane into
operation. Section 10(2) enpowers both t he
enpl oyer or the workman to apply~ for a
nodi fication in the said standing orders. It would
thus be clear that after they are certified, the
standing orders have to remmin in force for six
nont hs unl ess, of course, they are nodified in the
meanwhi |l e by, consent. After six nmonths are over,
an application
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for nmodification in the standing orders —can be
nmade either by the enployer the enpl oyees and the
probl em woul d be considered after following the
procedure prescribed by the Act for certifying the
original standing orders. Section 11 confers the
necessary powers of a Cvil Court on. the
Certifying Oficer and the appellate authority and
s. 12 prohibit adm ssion of oral evidence which
has the effect of adding or otherw se varying or
contradicting standing orders as finally certified
under the Act, in any Court. Section 13 provides
for penalties and the procedure to enforce them
Secti on 13A deal s with the problem  of
interpretation of the standing orders and s. 13B
provi des for exenption of i ndustri al
establishments therein specified. Section 14
confers on the appropriate Governnment power to
exenpt, conditionally or unconditionally, any
i ndustrial establishment, and s. 15 confers on the
appropriate Government the power to nmake rules to
carry out the purposes of the Act, and, in
partioular, to provide for the matters covered by
cls.(a) to (e) of sub-cl. (2). Section 15(3)
contains the salutary provision that every rule
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made by the Central Governnent under s.15 has to
be placed before the House in the nmanner
prescribed by it. The Schedule to the Act contains
11 clauses, <clauses 1 to 10 deal with the severa
topics in respect of which standing orders have to
make a provision and cl. 11 refers to any other
matter which nmay be prescribed. This |ast clause
shows that an addition my be nade by the
appropriate Governnment if it is thought necessary
to do so, That, in brief, 1is the schene of the
Act .

M. Narayanaswam contends that having regard
the nature and scope of the several clause in the
Schedul e, it would be appropriate to construe cl.5
as not including a provision for the quantum and
extent of |eave and holidays H s argunent is that
cl, 5is really intended to provide merely for
706
the conditions and the procedure to be adopted in
applying for |leave and holidays Clause 5 reads
t hus:

"Conditions of, procedure in applying
for, and the authority which nmay grant, |eave
and hol i days. "

How many holidays /the  enployee will have and how
much | eave, either casual or on nedi cal ground, he
woul d be entitled to get, are natters outside the
scope of the Schedule; they woul d be governed by
the relevant provisions of any other I|aw or by
contract between the parties; they cannot be the
subj ect-matter of standing orders. The standing
orders woul d provide for the conditions subject to
whi ch [ eave and holidays can be applied for, for
the procedure in applying for the sane and for the
authority fying may grannt the same. That being
so, the certifying Oficer —and the appellate
authority exceeded their jurisdiction in making
substantive provisions in that behal f by paragraph
11(7). That is the case for the appellant as
presented by M. Narayanaswarmi .

In support of this contention, reliance has
been placed on cl.3 in the Schedul e which refers
to shift working. It is wurged that since the
clause refers to shift working, the substantive
provision in respect of shift working as well as
the conditions subject to which it should be
all owed would legitimately fall wi t hin its
purview. |If the Legislature had intended that the
substantive provision as to Ileave and holiday
shoul d be the subject-matter of standing order it
may will have referred to | eave and holidays only
in cl 5 without any further addition. The
additional words introduced in cl. 5 are words of
[imtation and they show that the substantive
provision as to |leave and holidays is outside the

purview of that clause, It may be conceded that
there is sonme force in this contention
707

There are, however, other considerations

whi ch have to be borne in mind in construing cl
5. The object of the Act as we have al ready seen
was to require the enpl oyers to nmake the
conditions of enploynment precise and definite and
the act ultimately intended to prescribe these
conditions in the fromof standing orders so that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 10

what used to be governed by a contract hereto
before would now be governed by the statutory
standing orders and it would not be reasonable to
hold that conditions of enploynent to which the
preanbl e of the Act specifically refers would not
include a provision for the quantum of |eave and
the quantum of holidays to which the enployee
woul d be entitled. Ther ef ore, the word
"conditions" in «cl. 5. of the Schedule has to be
reasonably construed in a broad and |iberal sense.
The dictionary meaning of the word "condition" is
a provision or a stipulation. Now a provision or a
stipulation as to |eave and holidays would
necessarily include a provision for the quantum of
hol i days and |eave and this construction would be
consistent wth t he meani ng of t he wor d
"condition" as enployedin the preanble to the
Act. M. Ramanurthi who appeared am cus curiae for
the respondents at our request contended that to
adopt the narrow construction of the wor d
“conditions" in cl. 5 would defeat the very
purpose of cl. 5. He argued that merely providing
for the procedure of application and for the
authority who would grant |eave and  holidays
wi t hout stipulating as'to the quantum of |eave and
hol i days would be ,alnpst neaningless. [In our
opinion, there is force in this contention and so,
we, are inclined to adopt the broad and |libera
construction of the word "condition" in cl.5.
Besides, the first three clauses dealing with
the conditions, the procedure and the authority
woul d apply both to |eave and holidays and it is
not easy to appreciate what conditions could be
708
prescribed by the standing orders for the purpose
of holidays. No doubt M. Narayanaswam suggested
that the conditions in the context of holidays nmay
nean conditions as to holidays with pay, or
without pay or with half pay and that is what is
contenplated by the first clause in relation to
hol i days. Theoretically, it rmay be conceivable
that the word "conditions" nay have that neaning
in respect of holidays; but it seens to us that it
woul d serve no useful purpose nmerely to provide
for such conditions and to prescribe the procedure
to be adopted in applying for | eave and holidays
unl ess the quantum of |eave and the quantum of
hol i days are also intended to be prescribed by the
standing orders. On the broad construction of cl.
5, it becones a self sufficient and reasonable
provision. The standing orders wll provide for
the leave to which the enpl oyees are entitled and
will prescribe the nunmber of holidays which they
will be able to enjoy. Having provided for the
guantum of | eave and holidays, the standing orders
will also provide for the conditions in respect of
them for the procedure in applying for them and
for the authority which may grant them It is true
that it is not easy to wunderstand why an
application has to be nmade for holidays, but it
may be that if there are sectional holidays,
enpl oyees bel ongi ng to a particular section
entitled to themmay have to apply for them There
fore, in our opinion, it cannot be said that the
authorities below have adopted an unreasonable
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constructions of «cl. 5 in the Schedul e when they
hel d that they were entitled to nmake the
additional provisions in respect of |eave and
hol i days which they have purported to nake by
adding cl. 7 in paragraph 11 of the standing
orders.

In this connection reference, my be nade to
the Model Standing Orders franed by the Centra
Governnent in 1946. Cause 9 of the Mddel Oders
provi des that holidays with pay will be all owed as
709
provided for in Chapter VI of the Factories Act,
1948, and other holidays accordance with I|aw
contract, custom and usage. In fact, it is
significant that paragraph 11 (1) of the draft-
submtted by the appellant has al so provided that

hol i days with pay wll be allowed as provided for
in the Factories Act and ‘other holiday in
accordance with I'aw and contract. |If this

provision is legitimately included in the Standing
Orders and that too wunder clause 5 of the
Schedule, it is difficult to understand why a nore
specific provision cannot be nmade under the said
clause by clearly stating the nunber of holidays
to which the enpl oyees would be entitled and that
is precisely what paragraph 11 (7) purports to do.

Then cl. 10 of the Mdel Standing Oders
provides for casual leave. It lays down that a
wor kman may be granted casual leave of absence
with or wthout pay not exceeding 10 days in the
aggregate in a calendar year. Then it lays down
further conditions in respect of the grant of the
said causal leave. It would be noticed that the
guantum of casual leave to which-the enployee is
entitled is thus specifically provided by. cl. 10
of the Mbdel Standing Orders. It is perfectly true
that if clause 5 of the Schedule is read in the
narrow sense for which M. Narayanaswamy contends,
cl. 10 of the Mddel Standing Orders would be
invalid and fromthat point of view the existence
of clause 10 in the Mdel Standing Orders cannot
be of any assistance in interpreting cl. 5 of the
Schedule. But if clause 5 is construed the broad
sense for which M. Ramanurthi contends, it would
follow that clause 10 of the Mdel Standing Orders
is consistent with the aim and object of the
Schedul e and that, incidentally, my support the
agreenent for the broad construction. That is
about all

In regard to the argunment based on the scope
of the 10 clauses in the Schedule, it is certainly
710
not correct to say that the scope of the Schedul e
is intended to be very narrow. Take for instance,
cl ause 8 which deals with the termnation of
enpl oyment or clause 9 which deals wth the
suspensi on or dismissal for nmisconduct, and acts
or om ssions which constitute misconduct. These
are matters of general inportance and it is
conceded that all relevant and material provisions
in respect of these matters have to be included in
the Standing order. Therefore, it would not be
i nconsistent with the scheme of the Schedule if we
were to hold that the substantive provisions for
the granting of |eave and holidays along with the
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conditions in respect of themhave to be nmade by
the Standing Orders under cl. 5 of the schedul e.

It would be recalled that s. 10 of the Act
provides for the duration of the standing orders
and if any standing orders are found by experience
to be unreasonable or inconvenient either by the
enpl oyer, or the enpl oyees, an application can be
nmade for the nodification of the said standing
orders after the expiration of six nonths fromthe
date on which they canme into operation. Therefore.
there would be no hardship in requiring the
standing orders to include a provision as to | eave
and holiday. The provisions nmade in that behalf
can be nodified after following the procedure
prescribed by s. 10. It is not disputed that the
claim for |eave and holidays can becone the
subject matter of ‘an industrial dispute and if
such a ~dispute is referred for adjudication to an
I ndustrial Tribunal, the Tribunal can fix the
guantum of ~holidays and |eave. Wat the Tribuna
can do on such reference’is now intended to be
achieved by the Standing orders thenselves in
respect of Industrial establishnents to which the
Act applies. W have noticed that the Certifying
officer as well as /the appellate authority are, in
substance, industrial’ authorities and if they are
given power to make provision for leave and
hol i days as
711
they undoubtedly are given power to provide for
term nation of enpl oynment —and suspensi on or
di smissal for m sconduct, there i s not hi ng
i nconsistent with the spirit of the Schedul e or
with the object of the Act. Therefore. we are not
satisfied that the authorities bel ow were in error
in holding that it was conmpetent to themto make
the additional provision in the Standing orders as
prescri bed by paragraph 11(7).

In the result, the appeal fails and is
di sm ssed. No order as to costs.

Appeal di sm ssed.




